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PREFACE. 


These  Reports  will  for  the  future  be  continued 
without  any  delay.  The  second  Number,  con- 
taining all  the  Cases  decided  between  the  1st  of 
January  and  the  last  day  of  Easter  Term^  will 
▼ery  shortly  be  published;  and  the  Numbers 
will,  for  the  future,  be  published  as  soon  as 
possible  after  the  conclusion  of  each  term. 

In  a  debate  on  the  Bankruptcy  Court  Bill  (a), 
12th  October  1831  (i),  the  Solicitor  General  said, 
"  What  would  the  house  think  when  he  told 
them,  that  in  all  the  reports  there  was  not  one 

« 

report  of  a  cause  decided  before  the  commis- 
sioners— no  report  of  any  argument  held  before 
them.  In  short,  they  were  never  considered  to 
form  a  court  for  the  purposes  of  law,  all  matters 
of  law  in  bankruptcy  going  directly  or  indirectly 
to  the  other  courts/' 


(a)  1  &  2  W.  4.  c.  56.  (b)  See  Debatei. 

Vol.  I.  A 


ii  PREFACE. 

From  the  present  constitution  of  the  Sub- 
division Courts  —  from  the  great  and  patient 
attention  devoted  to  every  argument  submitted 
to  their  consideration — from  every  case  being 
fully  heard,  deeply  considered,  and  speedily 
decided — I  am  satisfied  that,  before  much  time 
passes  away,  it  will  be  discovered  that  they  are 
the  most  efficacious  tribunals  in  Europe  for  the 
administration  of  the  bankrupt  laws.  This  is 
one  of  the  advantages  attendant  on  the  division 
of  labour. 

This  Number  contains  a  report  (a)  of  one  of 
the  decisions  of  a  Subdivision  Court ;  and,  when 
any  case  of  importance  occurs,  these  reports  will 
be  continued. 

It  is  my  intention  that  each  Number  of  the 
reports  shall  contain  one  or  two  queries  on 
the  improvement  either  of  the  bankrupt  laws 
or  of  the  courts  for  its  administration,  with  the 
conviction,  that  if  my  inquiries  may  not  be 
productive  of  good,  they  cannot  be  attended 
with  evil. 

Taught  in  early  life  by  Lord  Bacon,  '*  that 
every  man  is  a  debtor  to  his  profession,  from 
the  which,  as  men  do  of  course  seek  to  receive 

^ —     -^  -  ■  .     J  i_  _  _!_■ m         ■   ■■  1^^  ■     II -  ~ 

(a)  Ex  parte  MarshaU^  1  MonU  8^  Ayr,  118. 
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countenance  and  profit,  so  ought  they  of  duty 
to  endeavour  themselves  by  way  of  amends  to 
be  a  help  thereunto-/'  and .  remembering  that 
Sir  Edward  CokCj  differing  as  he  did  from  Lord 
Bacon  upon  all  subjects,  except  the  advance- 
ment of  their  noble  profession,  expresses  the 
same  sentiment,  almost  in  the  same  words.  **  If 
this,*'  he  says,  *^  or  any  other  of  my  works,  may 
in  any. sort,  by  the  goodness  of  Almighty  God, 
who  hath  enabled  me  hereunto,  tend  to  some 
discharge  of  that  great  obligation  of  duty  where- 
in I  am  bound  to  my  profession,  I  shall  reap, 
some  fruits  from  the  tree  of  life,  and  I  shall 
receive  sufficient  compensation  for  all  my 
labours.**  I  have,  under  the  influence  of  these 
opinions,  endeavoured,  tothe  best  of  my  ability, 
to  make  such  poor  return  as  I  have  been  enabled, 
for,  the  many  blessings  which  I  enjoy  from  my 
profession.  I  have,  when  sharing  the  fruits, 
endeavoured  to  strengthen  the  root  and  foun- 
dation of  the  science  itself. 

From  this  motive,  I  venture,  after  thirty  years 
labour  upon  the  bankrupt  laws,  to  submit  these 
enquiries  to  the  consideration  of  my  profession. 

QtuBre  1.  Ought  a  partner  in  all  cases  to  be 
permitted  to  prove  against  the  separate  estate  of 
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his  partner.  By  the  cases  he  cannot  prove  until 
the  joint  creditors  be  paid.  JEo:  parte  Moore y 
1826,  2  Gl^J.  166;  ex  parte  Gibson,  1827, 
2Gl.^J.2S3i  ex  parte  Carter,  1827,  9.Gl^J. 
233;  ex  parte  Ellis,  1827,  2  Gl.S^J.  312;  (?^ 
/wr/^  Grazebrooke,  ;^832,  2  Dea.  <§-  Ch.  186. 

Such  are  the  cases ;  and  to  such  an  extent 
have  the  decisions  been  carried,  that  the  partner 
cannot  claim  upon  indemnity  against  the  joint 
estate. 

The  principle  of  this  rule  appears  to  be,  that 
the  partner  may  by  possibility  stop  in  transitu, 
or  diminish  the  surplus  which  would  be  carried 
over  to  the  joint  estate,  and  ought  to  be  applied 
in  payment  of  the  joint  debts  for  which  he  is 
liable.  Ex  parte  Moore,  2  Gl.  <§-  J.  169,  in 
which  case  it  is  said  in  argument,  ^^  This  is  a 
very  remote  contingency  for  the  foundation  of 
such  a  rule,  and  which,  even  if  well  founded,  is 
rather  a  question  for  the  reservation  of  the  divi- 
dend than  of  the  right  of  proof. 

•  Supposing  the  principle  to  be  well  founded^ 
will  not  the  justice  of  the  case  be  attained 
by  retaining  the  dividend  until  the  right  is 
established? 
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Is  it  right  that  the  separate  creditors  should 
benefit  from  the  possibility  of  injury  being 
sustained  by  the  joint  creditors  ? 

Is  it  right  that  the  creditor  should  be  barred 
by  the  certificate  when  he  cannot  prove  his 
debt  ?  In  ex  parte  Executors  of  Godmn^  cited 
SGL^J.  235,  Sir  John  Leach  thought  that  the 
debt  should  be  proved,  and  the  dividend  re- 
served; but  this  decision  was  reversed  in  ex 
parte  Carter,  2  Gl.  Sg  J.  240.  And  quaere, 
whether  the  decision  in  ex  parte  Grazebrookey 
2  Dea.  8g  Ch.  190,  be  not  in  concurrence  with 
the  judgment  of  Sir  John  Leach. 

Qtuere  as  to  the  Court. 

Upon  a  commitment  by  one  commissioner  to 
a  messenger,  is  it  preferable  to  refer  to  the  Sub- 
division Court  of  which  the  commissioner  is  a 
member,  or  to  that  of  which  he  is  not  a  member  ? 
See  ex  parte  Bar  dwell,  1  Mont.  S^  Ayr.  193. 

B.M. 
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Ex  parte  Janson^  1818,  Buck^  227,  a  commis- 
sion issued  against  one  of  two  partners^  the 
other  partner  was  admitted  to  be  insolvent,  but 
no  commission  had  issued  against  him  ;  it  was 
determined  that  such  insolvent  partner  was  a 
solvent  partner  within  the  meaning  of  this  rule, 
and  the  creditor  was  not  permitted  to  prove  till 
he  bad  proceeded  against  the  insolvent  partner 
called  solvent :  the  reason  assigned  for  this  de- 
cision is  as  follows  :  the  inability  of  the  debtor 
to  pay  all  his  debts  does  not  take  it  out  of  the 
general  rule,  because  it  does  not  follow  that  a 
diligent  creditor  may  not  get  the  whole  of  his 
debt  paid. 

Ex  parte  Morris^  1831,  Mont.  21 :  the 
partner  against  whom  a  commission  had  not 
issued  had  applied  to  take  the  benefit  of  the 
insolvent  act,  and  in  his  schedule  had  stated  that 
he  bad  not  a  farthing  of  assets  to  be  applied  in 
payment;  the  Court  held  that  this  insolvent 
partner  was  solvent  within  the  meaning  of  the 
rule. 

Such  are  the  cases,  from  which  it  appears 
l^at  a  creditor  must  proceed  at  law  even  against 
an  insolvent  debtor^  at  the  certain  peril  of  costs. 
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the  commission  has  not  issued^  instead  of  being 
a  debtor  is  a  creditor  of  the  bankrupt's  ? 

Qv*  6.  Ought  there  not  to  be  some  regulation 
as  to  the  er  parte  declarations  of  bankruptcy  ? 
See  er  parte  Nokes,  post,  page  461 . 

B.  M. 
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1833. 

Robinson 
and  another 

Carrinoton 
andothere. 


8lc.j  sell  and  dispose  of  the  same,  at  such  time  or  times, 
and  for  such  sum  and  sums,  as  the  said  trustees  or 
trustee  should  in  their  discretion  think  proper ;  and  the 
said  Samuel  Churchill  declared,  that  the  trustees  should 
and  might,  till  the  sale  of  the  said  estates,  receive  the 
rents  and  profits  thereof,  and  raise  any  sum  by  mort- 
gage thereon,  and  renew  the  leases  thereof,  and  that  the 
receipts  of  the  trustees  should  be  good  discharges,  &c. ; 
**  and  that  the  said  trustees  or  trustee  should  stand 
possessed  of  the  monies  which  should  arise  from  any 
sale  or  mortgage  of  the  said  hereditaments  and  pre- 
mises, in  trust  for  such  purposes  as  he  the  said  Samuel 
ChurchiU  should  by  deed  or  any  writing  under  his  hand 
direct ;  and  in  default  of  and  until  such  direction,  in  trust 
for  the  said  Samuel  ChurchiUy  his  heirs,  executors,  admi- 
nistrators, and  assigns ;  and  that,  as  between  his  devisees 
on  the  one  hand,  and  his  executors  and  administrators 
on  the  other  hand,  the  money  to  arise  by  sale  of  the 
said  freehold  hereditaments,  or  any  part  thereof,  which 
should  not  have  been  made,  or  contracted  to  be  made  in 
his  lifetime,  should  be  considered  as  real  estate,  unless 
he  should  direct  the  contrary ;"  that  the  estates  so  con^ 
veyed  constituted  the  great  bulk  of  his  property ;  that 
at  the  date  of  the  indentures  of  the  17th  and  1 8th  July 
1826  an  officer  of  the  sheriflp  of  Oxford  was  in  the 
house  of  Samuel  Churchill  in  possession,  and  that  the 
officer  held  warrants  upon  six  writs  of  execution,  of 
which  one  was  on  two  notes  for  such  small  sums  as  27/. 
each ;  that  a  writ  of  elegit  to  levy  a  sum  of  3,000/.  and 
upwards  had  been  and  was  then  in  force  against  the 
lands  of  Samuel  Churchill,  and  there  were  eight  actions 
at  law  and  two  suits  in  equity  then  depending  against 
him,  and  that  he  was  insolvent ;  that  the  indentures  were 
not  executed  in  July  1826,  the  time  at  which  they 
bore  date,  and  not  until   late  in  January  or  early  in 
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1833. 

Robinson 
and  another 

Cabungton 
and  othen. 


323,  is  not  an  act  of  bankruptcy ;  and,  so  far  from 
being  injurious  to  creditors,  it  is  only  doing  what  the 
execution  creditors  had  themselves  power  to  do. 

2dly,  If  it  is  an  act  of  bankruptcy,  the  parties  had 
not  notice,  as  the  indentures  are  an  assignment  only  of 
part  of  the  property ;  and  the  commission  did  not  issue 
until  the  26th  of  March  1827,  which  being  more  than 
two  months  from  the  execution  of  the  indentures,  they 
are  protected  by  6  Geo.  4.  c.  16.  s.  81.  (a) 

If  it  is  to  be  contended  that  notice  of  the  existence  of 
the  deed  implies  notice  of  the  intent  of  the  deed,  the 
answer  is  contained  in  Read  v.  Wordy  7  Vin.  122,  by 
which  the  contrary  is  decided. 

Sdly,  If  it  is  an  act  of  bankruptcy,  and  the  parties 
had  notice,  it  cannot  be  invalidated  under  this  com- 


(a)  **  And  be  it  enacted,  that  all 
conveyances  by,  and  ail  contracts 
and  other  dealings  and  trans- 
actions by  and  with  any  bank- 
rupt, bond  fide  made  and  entered 
into  more  than  two  calendar 
months  before  the  date  and 
issuing  of  the  commission  agunst 
him,  and  all  executions  and  at- 
tachments against  the  lands  and 
tenements  or  goods  and  chattels 
of  such  bankrupt,  hond  fide  ex- 
ecuted or  levied  more  than  two 
calendar  months  before  the  issu- 
ing of  such  commission,  shall  be 
valid,  notwithstanding  any  prior 
act  of  bankruptcy  by  him  com- 
mitted; provided  the  person  or 
persons  so  dealing  with  such 
bankrupt,  or  at  whose  suit  or  on 
whose  account  such  execution 
or  attachment  shall  have  issued. 


had  not  at  the  time  of  such  con- 
veyance, contract,  dealing,  or 
transaction,  or  at  the  time  of 
executing  or  levying  such  execu- 
tion or  attachment,  notice  of  any 
prior  act  of  bankruptcy  by  him 
committed:  Provided  also,  that 
where  a  commission  has  been 
superseded,  if  any  other  com- 
mission shall  issue  against  any 
person  or  persons  comprised  in 
such  first  commission,  within  two 
calendar  months  next  after  it 
shall  have  been  superseded,  no 
such  conveyance,  contract,  deal- 
ing, or  transaction,  execution  or 
attachment,  shall  be  valid,  unless 
made,  entered  into,  executed,  or 
levied  more  than  two  calendar 
months  b«fore  the  issuing  the 
first  commission." 
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1833.  Per  Curiam: — -Although  this  may  be  a  hard  case 

•* upon  the  brother,  who  is  a  bond  fide  creditor,  yet  the 
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and  another  g^^g  him  the  preference  is  a  fraud  upon  all  the  laws 
^      ^*  concerning  bankrupts,  which  proceed   upon  equality, 

and  otb^n^  And  say  that  all  the  creditors  shall  come  in  pari  passu. 
There  is  no  case  where  ever  such  a  preference  as  this 
was  allowed.  The  same  spirit.of  equality  ought  to  warm 
the  courts  of  justice  which  warmed  the  legislature  when 
they  made  the  bankrupt  laws^  and  if  we  should  let 
thb  deed  stand,  we  should  tear  up  the  whole  bankrupt 
laws  by  the  roots ;  it  is  a  bill  of  sale  made  by  a  trader 
at  a  time  when  he  was  insolvent,  and  plainly  had  an 
act  of  bankruptcy  in  contemplation ;  it  is  partial,  and 
unjust  to  all  the  other  creditors. 

Judgment  for  the  plaintiff  that  the  deed  is  void. 

The  doctrine  in  Liv^ton  and  Bartiet  is  thus  recognized 
by  Lord  Mansfield  in  Harman  v.  Fisher ^  Coivper,  117. 
He  says,  <<  The  case  of  Linton  and  Bartiet  has  deter- 
mined that,  though  the  act  be  complete,  yet,  if  the  mere 
and  sole  motive  of  the  trader  was  to  give  a  preference,  it 
shall  be  void,  and,  if  by  deed,  is  in  itself  an  act  of  bank- 
ruptcy. In  that  case  the  goods  assigned  were  not  more 
than  one  third  of  his  effects ;  upon  what  then  was  the 
opinion  of  the  Court  founded  ?  Not  upon  an  assignment 
of  one  third,  being  the  same  as  an  assignment  of  all  his 
effects,  but  upon  the  ground  that  the  trader  gave  a  pre- 
ference, and  upon  his  sole  motive  being  to  do  so.  If  he 
can  give  it  to  one,  he  can  give  it  to  another,  which  would 
establish  this  principle,  that  a  bankrupt  may  apportion 
his  estate  amongst  his  different  creditors  as  he  thinks 
proper." 

The  same  principle  is  recognized  by  Lord  EUenborough 
in  Newton  v.  CAantler,  7  East^  143,  where  his  Lordship 
says,  in  words  which  may  be  used  in  the  present  case, 
^*  The  trader  was  in  insolvent  circumstances,  and  known 


a  CASES  IN  BANKRUPTCY. 

183S.  Davidson  is  to  the  case  now  before  the  Court.  Mr.  Ser- 
jeant  Ijens  in  argument  said,  "  A  transfer  of  part  of  a 
and  another  trader's  property,  for  the  purpose  of  raising  money  by 
Caaeinoton  ^*y  ®^  mortgage,  or  for  the  purpose  of  carrying  on 
and  otben.  trade,  is  not  an  act  of  bankruptcy.  Here  there  was  a 
transfer  of  only  part  of  hb  property,  to  protect  and  not 
to  defraud  or  delay  his  creditors ;  neither  does  the 
transfer  amount  to  a  fraud  in  law,  as  there  was  a  very 
large  surplus  remaining  after  the  property  was  conveyed. 
The  general  principle,  with  respect  to  such  transfer  of 
property,  must  be  confined  to  the  particular  circutn- 
stances  of  each  particular  case ;  a  principle  which  was 
recognized  by  the  Court  in  Bemey  v.  Vinetfy  4  Moore, 
326,  where  the  Court  says,  ^<  It  appears  that  the  legal 
effect  of  the  deed  was  to  provide  a  speedier  payment  to 
the  creditors  at  large  by  converting  his  real  into  per- 
sonal property.'* 

Such  is  the  case  of  Bemey  and  Davidson,  every  fact  of 
which  is  totally  different  from  tlie  present.  In  Bemey 
and  Davidson  the  debtor  was  an  old  man  of  eighty,  of 
large  property,  who  was  wholly  ignorant  of  business, 
having  been  only  a  dormant  partner,  and  involved  in 
ruin  by  the  misconduct  of  his  partner.  His  only  wish 
was  to  pay  the  creditors  by  a  sale  of  part  of  his  realty. 
In  the  present  case  the  debtor  was  an  active  solicitor, 
was  steeped  in  bankruptcy,  having  dishonoured  all  his 
bills,  and  being  surrounded  by  executions,  of  which  one 
was  for  the  small  sum  of  27/.  He  was  insolvent  beyond 
the  possibility  of  redemption,  and  the  conveyance,  as  is 
proved  by  the  event,  was  so  far  from  being  beneficial  to 
creditors,  that  it  has  secured  20s.  in  the  pound  to  a 
portion,  and  left  the  general  body  a  dividend  not 
amounting  to  2d.  in  the  pound. 

With  respect  to  the  position,  that  this  conveyance  is 
not  productive  of  any  evil^  as  it  is  merely  doing  what  the 
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1833.        fi)r  granted  it  was  only  from  year  to  year,  was  bound  by 
^  the  lease  that  tenant  had.  which  was  a  surprise  upon 
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and  another  him.  That  was  nghtly  determined,  for  it  was  sufficient 
n.  ^'  H  ^  P^^  ^^  purchaser  upon  inquiry  that  he  was  informed 
and  othen.  the  estate  was  not  in  the  actual  possession  of  the  person 
with  whom  he  contracted ;  that  he  could  not  transfer  the 
ownership  and  possession  at  the  same  time;  that  there 
were  interests,  as  to  the  extent  and  terms  of  which  it 
was  his  du^jT  to  inquire." 

The  same  principle  is  laid  down  in  Ferrars  v.  CherrieSj 
2  Vem.  384 ;  and  the  reason  is,  that  the  titles  of  other  men 
ought  not  to  be  shaken  by  creating  a  title,  vested  in  a 
third  person,  through  his  own  folly.  The  settlement 
after  marriage  did  not  recite  the  previous  agreements 
but  it  was  held  that  the  party  ought  to  have  gone  to  the 
wife's  relations.  In  Spratt  v.  Hob/umscj  4  Bing.  180, 
upon  a  question  whether  a  party  had  notice  of  an  act 
of  bankruptcy,  it  being  admitted  that  he  had  notice  of 
a  docket  having  been  struck,  and  he  having  refused  to 
pay  without  an  indemnity,  the  Court  says,  '<  On  the 
other  side  pf  Westminster  Hall,  direct  notice  of  an 
incumbrance  has  never  been  esteemed  necessary  to  fix  a 
purchaser ;  it  is  enough  if  he  has  been  fairly  put  on  his 
guard.  The  rule  is,  that  where  a  purchaser  could  not 
have  satisfied  himself  with  a  title  but  by  looking  at  a 
deed  which  was  necessary  to  complete  the  tide,  he  shall 
be  holden  to  have  done  so,  otherwise  he  must  take  the 
consequence  of  crosja  negligentia.  According  to  the  late 
acts,  a  par^jT  paying  money  after  an  act  of  bankruptcy  is 
not  liable  to  reftind,  unless  at  the  time  he  was  apprised 
of  the  circumstance ;  but  he  may  be  apprised  in  various 
ways ;  and  though  notice  of  a  docket  may  not  of  itself  be 
^teemed  notice  of  a  bankruptcy,  yet,  connecting  such  a 
notice  with  the  circumstances  of  the  defendants  requiring 
security  before  they  made  the.  payment,  no  jury  could 
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1833.  4thly,  He  committed  an  act  of  bankruptcy  by  absent* 

ing  himself,  as  he  broke  an  appointment  to  meet  his  cre- 

and  another    ditors,  and  broke  it  with  the  intent  to  delay  them,  of 

^      ^'  which  the  parties  had  notice.     The  cases  upon  this  snb- 

Caeeinoton    ^  ,  '^  *^ 

and  othert.  ject  are,  in  order  of  time,  as  follow:  Schooly  v.  LeCj  1822, 
3  Stark.  149.  The  bankrupt  was  liberated  on  a  promise 
that  he  would  return  and  execute  a  bail-bond ;  he  did  not 
return  according  to  his  promise.  Abbot,  C  J. : — He  ab- 
sented himself,  not  in  order  to  avoid  a  creditor  with  whom 
he  had  made  an  appointment,  but  merely  to  avoid  the 
execution  of  a  bail-bond.  7\icker  v.  Jonesj  1824,  2  Bttiff. 
3-9,  B.  M.  24.  The  bankrupt  promised  to  meet  an  agent 
of  the  creditors,  as  to  giving  security  for  a  debt ;  he  broke 
his  appointment ;  the  Court  held  that  it  was  not  an  act 
of  bankruptcy,  as  there  was  no  evidence  of  an  intent  to 
delay  creditors.  Key  v.  Shaw,  1832,  IM.^S.  464.  In 
this  case  Mr.  Justice  Park  said,  *^  There  was  one  point 
urged  in  argument  to  which  I  do  not  accede,  viz.  that 
a  failure  to  keep  an  appointment  made  with  a  creditor 
constitutes  an  act  of  bankruptcy.  In  Toleman  v.  Jones 
it  was  expressly  held,  that  merely  appointing  to  meet 
a  creditor  at  a  given  place,  and  failing  to  do  so,  is  not 
an  act  of  bankruptcy."  Lord  Chief  Justice  Best  there 
said,  <'  The,  intent  to  delay  a  creditor  (which  is  a  proof 
of  fraud  or  insolvency)  is  the  essence  of  the  act  of  bank- 
ruptcy which  this  person  is  supposed  to  have  committed. 
There  was  not  even  primd  facie  evidence  of  such  an 
intent.  It  was  only  proved  that  he  made  an  appoint- 
ment with  a  creditor  to  meet  him,  and  he  did  not  keep 
that  appointment.  If  a  jury  could,  without  more  evi- 
dence, presume  that  he  broke  that  engagement  to  delay 
his  creditor,  there  are  very  few  in  the  commercial  world 
that  could  be  assured  they  were  not  bankrupts.  Robson 
V.  Holls,  1833,  9  Bing.  648.  A  trader,  apprehensive 
that  a  ca.  sa,  had  been  issued  against  him  in  Middlesex, 
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stopped  at  the  end  of  Chancery  Lane  till  he  learnt  that        1833. 
a  CO.  «a.  had  not  issued.     Tindall,  C.  J.,  thought  this 

S.OBINSON 

did  not  amount  to  an  act  of  bankruptcy.     On  a  motion    and  another 

to  set  aside  the  verdict,  the  rule  was  made  absolute,  as    ^      ^' 

Carrington 

the  stopping  at   the   end  of  Chancery  Lane  was  an     and  others. 
absenting  and  an  act  of  bankruptcy,  (a) 

Th£  Master  of  the  Rolls  :— 

I  am  quite  satisfied  on  this  point.    I  consider  it  clear  Bracing  an 
that  the  bankrupt,  in  thus  absenting  himself  from  the  delay  creditors 
meetins:  of  North  Aston,  committed  an  act  of  bank-  If*?***,*^ 

o  '  bankruptcy. 

niptcy,  and  that  Benjamin  Churchill^  one  of  the  trustees, 
had  notice  of  that  act  of  bankruptcy  at  the  time  he 
delivered  the  conveyance ;  I  consider  these  points  to  be 
dear  upon  the  evidence  produced  and  the  cases  cited. 
But  the  bankrupt  has  conveyed,  and  the  commission  did 
not  issue  within  two  months  of  the  transaction. 

Mrs.  Greenwood,  the  plaintiff  in  this  case,  having  a 
demand  upon  Samuel  Churchill  for  the  sum  of  2,200/., 
in  respect  to  trust  monies  possessed  by  him,  an  applica- 
tion on  her  behalf  was  made  to  Churchill,  with  strong 
pressure  for  a  security,  early  in  the  year  1826.  Upon  that 
occasion  Churchill  gave  his  bond  for  the  amount,  with 
interest,  I  think  at  two  months ;  that  bond  became  due, 
and  it  was  not  paid ;  and  not  being  paid,  Mrs.  Green- 
wood, the  plaintiff,  brings  an  action  upon  the  bond,  and 
obtains  judgment.  In  the  month  of  October  1826, 
Mr.  James,  the  brother-in-law  of  Churchill,  and  the 
trustee  under  the  deed,  which  is  in  this  case  impeached 
as  an  act  of  bankruptcy,  applies  to  Mrs.  Greenwood,  and 
proposes,  that  if  she  will  not  execute  her  avowed  inten- 
tion to  sue  out  execution  on  the  judgment  obtained  on 
this  bond  on  the  following  Michaelmas,  that  Churchill 
was  ready,  together  with  the  trustees  of  that  deed,  to 

(a)  See  Lees  v.  Marian,  1  itft  4*  BoHnton,  SIC 
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18SS. 

RoiINSOV 

and  another 

V. 
CAaaiNGTON 

and  others. 


exeeute  a  security  to  het  for  the  amount  on  his  Oxford^ 
shire  estate.  Mrs.  Greenwood  was  advised  to  accept 
this  proposal;  and  deeds  are  accordingly  prepared, 
stating  the  consideration  to  be  the  undertaking  not  to 
sue  oat  execution ;  and  those  deeds  JameM  the  trustee 
undertakes  to  get  executed.  It  appears,  in  point  of 
fact,  that  although  dated  when  the  agreement  was 
made,  namely,  on  the  27th  of  October,  they  were  not 
actually  executed  till  the  month  of  January  following ; 
and  the  acknowledgment  of  the  satisfaction  of  the  judg- 
ment was  not  entered  till  a  subsequent  period.  It  is 
stated,  on  the  part  of  the  assignees  of  ChiarchilL,  against 
whom  a  commission  of  bankrupt  subsequently  issued, 
that  Mrs.  Greenwood  is  not  entitled  to  the  benefit  of  this 
security,  because  this  security  is  in  fact  derived  from 
certain  trust  conveyances  executed  by  ChurcMUj  by 
deeds  of  lease  and  release,  on  the  I7tb  and  18th  days  of 
July  1826,  and  that  those  deeds  were  in  fact  an  act  of 
bankruptcy,  and  consequently  her  title  derived  from  the 
trustees  under  those  deeds  was  not  available.  The  first 
consideration,  therefore,  in  the  case,  is,  whether  these 
deeds  of  the  17th  and  18th  of  July  1826  were  or  were 
not  an  act  of  bankruptcy*  Any  deed  executed  by  a 
trader,  with  an  intent  to  defeat  or  delay  his  creditors,  is 
an  act  of  bankruptcy  ',  and  that  intention  may  appear 
upon  the  face  of  the  deed,  or  that  intention  may  be 
proved  by  extrinsic  circumstances.  In  this  case  it  is 
argued  both  ways ;  it  is  said  that  the  intention  appears 
on  the  face  of  the  deed ;  it  is  said  also  that  it  is  proved 
by  extrinsic  circumstances.  Upon  the  face  of  the  deed 
the  recital  is  an  intention  to  convey  his  freehold  and 
leasehold  estates  to  trustees,  and  an  actual  conveyance 
of  his  freehold  and  leasehold  estates  in  Oxfordshire  to 
trustees,  with  a  power  to  them  to  sell  or  mortgage  and 
apply  the  money  as  he  shall  direct,  and  to  repay  to  him 
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1833. 

Robinson 
and  another 

9. 

Caibington 
and  others. 


considered  he  would  not  be  equal  to  the  conversion  of 
the  property  necessary  to  relieve  him  from  his  embar- 
rassments ;  and  it  appears  on  the  evidence  in  the  cause, 
that  it  was  from  that  motive  alone  that  he  was  advised 
to  execute  this  conveyance,  and  for  no  other  purpose 
than  to  place  in  his  stead  persons  who,  not  being  under 
this  depression  of  spirits,  and  this  affection  of  health, 
which  was  the  consequence  of  this  depression,  would  be 
better  able  to  manage  the  affairs  than  he  himself  could 
do  if  he  personally  interfered.  It  so  happens  that  this 
motive  for  the  conveyance  is  precisely  the  motive  which 
took  place  in  the  case  of  Mr.  Baehinj  whose  age  and 
infirmities  induced  a  similar  conveyance;  and  it  was 
held,  as  must  be  held  every  where,  that  the  deed,  being 
executed  from  such  a  motive,  could  not  be  considered 
as  executed  with  a  view  to  defeat  or  delay  creditors^  but 
solely  for  the  purpose  of  relieving  himself  from  a  trouUe 
which,  from  his  infirm  state  of  health  and  his  age,  he 
was  incapable  of  undertaking.  The  extrinsic  circum- 
stances, therefore,  no  more  than  the  terms  of  the  deed, 
afford  evidence  of  any  intention  to  defeat  or  delay  the 
creditors. 

The  next  consideration  is,  whether  the  deeds  ex- 
ecuted in  &vour  of  Mrs.  Greenwood  (however  the 
other  deeds  might  have  been  executed)  could  be  con- 
sidered as  given  to  her  with  a  view  to  give  her  a 
fraudulent  preference  to  the  other  creditors.  Now^ 
though  that  has  been  hinted  at,  it  has  not  been  argued 
that  it  was  a  security  given  to  her  under  a  pressure  as 
a  consideration  for  the  release  of  the  bankrupt,  and 
would  therefore,  on  aU  the  principles  applied  to  cases 
of  this  sort,  be  considCTed  as  not  simply  a  fraudulent 
preference,  but  as  consequence  of  the  necessities  which 
the  bankrupt  was  under,  by  the  pressure  of  his  creditor, 
to  give  a  satisfaction  for  his  debt.    It  appears  to  me  that 
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I  need  say  little  more  on  this  case,  because,  such  being        1833. 

the  state  of  the  facts,  it  is  difficult  to  conceive  the  prin-        ^ 

ciples  upon  which  this  deed  can  be  questioned*     It  has    and  another 
been  argued,  in  the  latter  part  of  this  case,  that  there    ^      ^' 
was  another  ground  which  ought  to  be  taken  into  con-     and  othen. 
aderatidn,  that  the  bankrupt  had  committed  an  act  of 
I'Ai^l^i^ptcy,  with  a  knowledge  of  one  of  the  trustees, 
prior  to  the  execution  of  the  trust-deed,  and  that  such 
person  was  not  capable  therefore  of  taking  a  conveyance 
from  the  bankrupt,  because  he  had  full  knowledge  of 
die  bankrupt's  inability  to  give  a  valid  conveyance.    It 
oocarred  to  me,  upon  this  statement,  that  it  was  a  fact 
quite  immaterial,  because   Mrs.  Greenwood  takes  her 
interest  in  the  estate,  not  from  the  trustees,  but  from 
die  bankrupt  himself,  who  was  a  party  to  her  convey- 
ance.    If,  in  consequence  of  the  act  of  bankruptqr 
committed  with  the  knowledge  of  the  trustees,  no  estate 
would  pass  by  the  effect  of  this  deed  to  the  trustees,  the 
estate  "would  necessarily  pass  as  a  security  to  Mrs.  Greenr 
wood  by  the  effect  of  the  deed  to  her. 

It  has  been  said,  that  the  point  is  not  raised  by  the 
fiurts  of  the  case ;  I  rather  think  the  point  is  raised  by 
the  facts  of  the  case.  I  incline  strongly  to  the  opinion 
that  an  act  of  bankruptcy  was  committed  by  the  bank- 
rupt by  the  transaction  of  North  Aston;  and  I  am 
strongly  of  opinion,  too,  that  Mr.  Benjamin  Churchill^ 
.one  of  the  trustees,  had  notice  of  that  act  of  bankruptcy ; 
but  it  appears  to  me,  for  the  reasons  I  have  stated,  to  be 
immaterial.  If  it  had  been  otherwise,  I  would  not  have 
decided  either  of  these  &cts  on  the  evidence^  but  would 
have  sent  it  to  a  jury  to  try  both  those  facts ;  but  being 
of  opinion  that  those  facts  are  not  important,  I  feel  it 
my  duty  to  decide  this  case  on  the  short  ground  I  have 
stated,  without  calling  for  the  assistance  or  intervention, 
ofajury. 

Vol.  I.  c 
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\  solvent  part- 
ner msy,  after 
a  aecret  act  of 
bankruptcy 
committed  by 
his  co-partner, 
make  the  firm 
liable  by  ac- 
cepting a  bill 
for  a  preyious 
liability. 


Ex  parte  ROBINSON.  — In  the  matter  of  HOUGH- 
TON and  WATTS. 

1  HIS  was  an  appeal  from  the  decision  of  the  Court 
of  Review  in  ex  parte  EUiSj  reported  Mont.  §•  Bli.^ 
page  249,  upon  the  following 

SPECIAL  CASE. 

Previously  to  the  issuing  of  the  commission  herein- 
after mentioned,  the  said  bankrupts  carried  on  business 
in  Soho  Square,  as  drapers  and  copartners,  under  the 
name  and  firm  of  Houghton  and  Watts. 

On  the  4th  January  1832  the  said  James  Houghton 
^absconded  and  committed  an  act  of  bankruptcy.  Upon 
the  following  day  the  siud  John  Watts  accepted,  in  the 
names  of  the  said  firm,  and  delivered  to  Evan  Dames, 
three  bills  of  exchange,  of  which  the  following  are 
^x>pie8 : 

^500.  London,  Dec.  31,  1831. 

Two  months  after  date  pay  to  my  order  five  hundred 

pounds,  value  received. 

To  Messrs.  Houghton  and  Watts^  I  ^         ^^ 

°  J-  Evan  Davies. 

Soho  Square. 

{Accepted)  {Indorsed) 

Pay  Mr.  W.  Robinson  or  oider. 


} 


At 

Messts.  Presoott,  Grote,  and  Co. 
HouGtfTON  and  Watts. 


Evan  Davies. 
Wm.  Ronvsoiu 


^750.  London,  Dec.  31,  1831. 

Two  months  after  date  pay  to  my  order  seven  hun- 
dred and  fifty  pounds,  value  received. 

To  Messrs.  Houghton  and  Watts,  1 


Soho  Square. 

(Accept^) 

At 

Messrs.  Frcscott,  Grote,  and  Co. 

Houghton  and  Watts* 


Evan  Davies. 


(Indorted) 
Fay  Mr«  W.  Robinson  or  order, 

EvAw  Daviks. 
Wm.  RoBiNSoir. 
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^300.  London,  January  2,  1832. 

Two  months  after  date  pay  to  my  order  three  hun- 
dred pounds,  value  received. 

To  Messrs.  Houghton  and  Watts, 
Soho  Square. 


} 


Evan  Davies. 


At 

Messrs.  Presoott,  Grote,  and  Co. 

llouQwiow  and  Waits. 


(Iwhrted) 
Pfty  Mr.  W.  Robinson  or  order, 

Evan  Davies. 
Wm.  Robinson. 


1833. 

Ex  parte 

HOBINSON. 

In  the  matter 
of 

HODGUTON 

and  another. 


The  said  bills  were  not  drawn  on  the  days  on  which 
they  respectively  bear  date^  but  on  the  5th  January 
aforesaid,  and  were  accepted  and  delivered  by  the  said 
John  Waits  as  aforesaid,  as  a  security  for  liabilities 
contracted  by  the  said  JSoon  Davies  upon  certain  bills 
of  exchange,  before  the  said  4th  day  of  January,  ac- 
cepted by  the  said  Evan  Davies  for  the  accommodation 
of  the  said  bankrupts,  and  which  bills  were  then  out- 
standing in  the  hands  of  third  parties.  When  the  three 
bills  above  set  out  were  so  given  to  the  said  Evan 
DaoUtj  he  knew  that  the  said  James  Houghton  had 
absconded,  and  had  committed  an  act  of  bankruptcy. 

On  the  same  day  the  bills  were  indorsed  by  the  said 
Evan  Davies^  and  remitted  to  one  WiUiam  Bobinsonj 
and  by  the  said  William  Bobinson  placed  to  the  credit 
of  die  said  Evan  Davies  in  account. 

At  the  time  of  such  remittance  the  said  Evan  Davies 
was  indebted  to  the  said  WiUiam  Bobinson  in  the  sum 
of  2,000/.,  and  the  said  bills  were  bona  fide  so  credited 
by  the  said  WHliam  Bobinson^  in  ignorance  of  the  cir- 
cumstances under  which  they  had  been  accepted,  and 
without  notice  of  the  act  of  bankruptcy  having  been 
committed  by  the  said  bankrupts,  or  either  of  them. 

On  the  6th  of  January  the  said  John  Walts  also 
conunitted  an  act  of  bankruptcy. 

c2 
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188S.  On  the  lOth  a  commission  of  bankrupt  under  the 

_  Great  Seal  of  Great  Britain  was  issued  airainst  the  said 

Ex  parte 

Robinson.     James  Houghton  and  John  WattSj  under  which  they  were 

In  the^ matter  declared  bankrupts;  and  Wyfm  EUis^  Andrew  CaldecoU, 

Houghton     and  William  Dean  were  chosen  assignees. 

and  another.        ^^  ^^  William  Bobinson  tendered  the  said  three 

bills  of  exchange  for  proof  under  the  said  commission, 

against  the  joint  estate  of  the  said  bankrupts,  and  the 

proof  thereof  was  admitted  by  the  commissioners. 

The  said  Wynn  EUiSy  Andrew  Caldecottj  and  WilUam 
Deanj  in  the  month  of  November  1832,  presented  their 
petition  to  the  Court  of  Review,  praying  that  the  said 
proof  of  the  said  three  bills  of  exchange,  amounting  to 
the  sum  of  1,550/.,  so  made  by  the  said  William  Robin- 
MOUj  might  be  expunged ;  and  on  the  14th  of  February 
1833  the  said  petition  came  on  to  be  heard  before  the 
said  Court. 

The  Court  was  of  opinion,  that  the  said  William 
Robinson  was  not  entitled  to  prove  the  said  bills,  or 
either  of  them,  against  the  joint  estate  of  the  bank- 
rupts ;  and  therefore  ordered  the  proof  to  be  expunged 
accordingly,  and  that  the  costs  of  the  petitioners  and 
respondents  should  be  paid  out  of  the  estate  of  the 
bankrupts. 

The  question  is.  Whether,  under  the  circumstances 
aforesaid,  the  said  William  Robinson  was  entitled  to 
prove  such  bills  against  the  joint  estate  of  the  bank- 
rupts? 

I  think  this  a  proper  case  to  be  presented  upon 
appeal  to  the  Lord  Chancellor. 

14th  March  18S3.  Griffith  Richards. 

Approved  of  and  oertified  by  me, 
14th  March  1833.  T.  Erskine,  C.  J. 


■\ 
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Sir  E.  Sugden  and  Mr.  lUchards  for  the  appellants : —        1833* 

The  question  is.  Whether,  after  an  act  of  bankruptcy      _ 
by  one  of  two  partners,  the  solvent  partner  can  bind  the     Robinson. 
firm  by  accepting  a  bill  in  the  name  of  the  firm  for  a  ^°  the^  matter 
partnership  liabili^ ;  and  whether  a  bill  so  accepted  is  or     Houghtoit 
is  not,  on  the  bankruptcy  of  both  partners,  proveable,  in    *°  *"^   *'^* 
the  bands  of  a  bond  fide  holder,  against  the  joint  estate  ? 
In  considering  this,  two  questions  arise, 

first.  Whether,  in  the  ordinary  case  of  a  secret  dis- 
solution of  a  partnership,  the  power  of  one  partner 
exists  so  as  to  enable  him  to  make  his  co-partner  liable  ? 

Secondly,  assuming  that  he  may.  Whether  there  is 
any  *  difference  when  the  dissolution  is  caused  by  the 
bankruptcy  of  one  partner  ? 

First,  upon  the  question,  in  ordinary  cases.  Whether 
a  partner  can,  after  a  secret  dissolution,  bind  the  firm? 
there  cannot  exbt  any  doubt. .  One  partner  may  bind  the 
firm  previous  to  notice  of  the  dissolution.  Osborne  v. 
Harper  J  5  Easi^  225 ;  Goodev.HarrisoJhb  B.tf  A.151 ; 
Williams  v.  KeateSj  2  Stark.  290,   and  various  other 


In  Goode  v.  Harrisofij  5  B.  ^  Am  157,  an  infant  had 
been  in  partnership,  but  upon  his  attaining  twenty-one 
he  did  not  manifest  his  disaffirmance  of  the  partnership: 
and  Abboij  C.  J.,  says,  **  No  doubt  Bennison^  whilst 
under  twenty«-one,  had  been  a  partner,  and  had  held 
himself  out  as  such  to  many  persons,  and  amongst  others 
to  the  plaintiff.  Upon  his  coming  of  age  he  does 
nothing.  He  indeed  ceases  to  act  as  a  partner,  or  to 
purchase  goods,  but  he  gives  no  notice  to  any  body 
that  he  has  so  ceased.  Then  it  is  insisted  on  his  behalf, 
that  aridl  he  did  in  the  character  of  a  partner  was  done 
in  his  infimcy,  this  was  not  necessary;  and  that  he  is  not. 
liable,  unless  it  be  affirmatively  shewn  that  he  was  a 

c3 
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1838.        partner  with  Goode  when  he  came  of  age.     If  onc^  a 

person  holds  himself  out  as  being  a  partner,  till  he  gives 

RoBiNsox.     notice  he  has  ceased  to  be  so,  those  who  deal  with  the 
In  the  matter  g^.^^^  ^p^^^  ^^  f^jljj  ^f  ^j^^  supposed  partnership  may 

HoooHTo^  consider  him  as  such,  and  he  is  bound  by  that  repre* 
^o  •  sentation.  It  is  not  necessary,  in  fact  or  in  law,  that  to 
create  a  legal  obligation  a  partnership  should  be  still 
continuing.  The  legal  obligation  may  arise  from  the 
acts  of  the  party.  Here,  during  infancy,  the  defendant 
acts  as  partner,  and  when  he  comes  of  age  he  forbears 
to  inform  the  world  that  he  was  not  so."  A  dissolution^ 
therefore,  does  not  terminate  the  liability  of  a  partner 
for  the  acts  of  his  co-partners,  unless  notoriety  of  the 
dissolution  is  duly  given. 

Secondly,  with  respect  to  the  question,  when  the 
dissolution  is  by  bankruptcy,  there  is  not  any  dif- 
ference either  upon  principle  or  upon  decision,  although 
there  may  be  some  apparently  conflicting  dicta  upon  the 
subject. 

Upon  principle  it  is  clear;  for  if  the  law  were 
as  is  contended  by  the  respondents,  the  consequence 
would  be,  as  was  said  by  Lord  EUenboroughj  C.  J., 
Bayley,  J.,  and  Abbots  J.,  in  Harvey  y»  CrickM, 
6  M»  ^  S.  343,  '^  That,  upon  an  act  of  bankruptcy 
being  committed  by  one  partner,  the  partnership  must 
stop,  and  the  solvent  partner  be  ruined  in  the  midst 
of  plenty." 

Upon  decision  a  solvent  partner  has,  after  the 
bankruptcy  oP  his  co-partner,  dominion  over  the  part- 
nership property.  Fox  v.  Hanbury^  Cowp.  445 ;  Smiih 
y.  Oridj  I  Easi^  368 ;  Harvey  v.  CrickeU^  5  Mauk  8f  S. 
342 ;  Caldwell  v.  Gregory ^  I  Price  129,  from  which  cases 
it  will  appear  that  a  payment  made,  by  a  solvent  partner 
after  an  act  of  bankruptcy  by  hit  co-partner  is  valid. 
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But  the  question  now  under  consideration  is,  not  as  to        1833. 
the  dominion  of  the  8<dvent  partner  over  partnership  - 

property,  but  merely  as  to  the  right  of  a  bond  fide     Robinson 
creditor  to  prove  against  the  joint  estate  upon  a  joint  bill  ^^  ^*®  mattel 

of  exchange  given  by  the  solvent  partner  for  a  part*      Houghton 

1  •     T  1  •!•.  and  anothar* 

oership  liability. 

If  the  payment  of  a  debt  by  the  solvent  partner  is 
valid,  a  Jbrtiorii  therefore^  the  solvent  partner  may,  for 
the  same  purpose,  draw  or  accept  a  bill ;  and  so  it  is 
decided  by  Zoq^  V.  WookM,2  D.^  R.  4^60;  Ramsbottom 
V.  Ij8wiMf  1  Can^.  278 ;  Craven  V4  Edmondson,  ^M.SfP. 
627 ;  6  Binghamj  737,  where  the  case  of  Lacy  v.*  WooU 
&M  ia  recognized  by  the  Court  as  law. 

It  has  been  said,  thai  by  relation  there  was  a  severance 
of  the  partnership  from  the  time  of  the  act  of  bank^'^ 
ruptey^  and  that,  after  the  severance,  there  was  no  joint 
property,  and  therefore  no  joint  debt  could  be  con- 
tracted. 

[Lord  Chancellor  : — A  third  party,  the  assignees, 
having  been  introduced.] 

The  fallacy  of  that  argument  is  obvious,  for,  if  so, 
there  could  be  no  joint  estate  to  be  administered  under- 
the  commission. 

Had  the  bankruptcy  not  happened,  the  joint  pro-> 
perty,  or  the  separate  property  of  each  partner,  might 
have  been  taken  in  execution  under  a  joint  judgment, 
and  the  only  diflTerence  in  bankruptcy  is,  that  the  right 
of  the  creditor  is  limited  upon  a  joint  debt,  by  compelling 
him  to  resort  to  the  joint  estate,  which  the .  assignees 
most  keep  distinct,  to  satisfy  the  joint  debts.  The  joint 
property  continues  the  same  in  the  hands  of  the  assig-v 
nees  as  it  was  before  the  bankruptcy.  That  there  is 
not  any  such  severance  will,  however,  appear  froiii  the 
cases  already  cited. 


c  4 
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183S.  It  has  been  said,  that  there  is  a  diflerenoe  between 

*"~^        transferring  property  and  creating  a  liability.     It  is  true 

RobTmion*     that,  previous  to  the  passing  of  the  49  Geo.  8,  c.  185., 

In  the  matter  j^  2,  a  debt  contracted  after  an  act  of  bankruptcy  was 

Houghton     not  proveable ;  but  by  that  statute  the  party  must  have 

and  another.    ^^^^  ^f  ^^  n^^  ^f  bankruptcy  at  the  time  of  giving 

credit,  to  affect  his  right ;  and  the  law  is  the  same  in 
cases  of  set-off.  Hawkins  v.  WhiUeny  10  B.  8f  C.  217 ; 
Didiwn  V.  Cass^  \  B.^  Ado.  355. 

And  again,  by  sect.  82,  all  payments  bend  fide  made 
by  or  to  any  bankrupt  are  valid,  notwithstanding  a  prior 
act  of  bankruptcy,  ^'provided  the  person  so  dealing 
with  the  bankrupt  had  not  at  the  time  of  such  payment 
notice  of  such  act  of  bankruptcy."  Such  is  the  spirit 
of  the  whole  statute,  (a) 

Upon  the  whole,  therefore,  it  is  submitted,  that  the 
judgment  of  the  Court  of  Review  is  erroneous,  and  that 
the  appellant  is  entitled  to  prove  against  the  joint 
estate. 

Mr.  SwanaUm  and  Mr.  Montagu  for  the  respon- 
dents:— 

The  argument  for  the  appellant  has  not  been 
addressed  to  the  specific  question  before  the  Court; 
and  the  various  cases  cited  are  wholly  inapplicable  to 
the  real  question.  It  is  not,  whether  the  solvent 
partner  has  dominion  over  the  partnership  effects  after 
die  bankruptcy  of  his  co-partner,  nor  is  it  as  to  any 
personal  liability  of  the  parties,  nor  is  the  question, 
whether  the  appellant  is  entitled  to  prove,  but  against 
whisit  estate  he  is  so  entitled. 


(a)  See  tectioni  Sl^  84,  88. 
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As  to  the  cases  which  have  been  cited  to  shew  that    .    1833. 
the  partners  would  be  personally  liable,  or  that  the         "~~^ 
solvent  partner  is  authorized  to  deal  with  the  partner-      Robinson. 
ship  property,  they  are    inapplicable  to   the    present  ^°  the  matter 
case^  as  the  only  question   now  under  consideration     Hougrtom 
is,  whether,  after  the  bankruptcy  by  one  partner,  his    *"    another, 
co-partner  is  competent  to  create  a  new  liability  by  a 
Un    of  ezdiange  upon  which  a  proof  can  be  made 
against  the  joint  estate ;  and  it  has  been  contended  that 
he  is.     But  there  is  not  any  case  to  warrant  such  a 
proposition.      It  is   true  that  most  of  the  dedsions 
q^posed  to  this  proposition  are  the  dicta  of  Judges  at 
Nisi  Prins ;  but  they  have  been  so  little  doubted,  that  it 
does  not  appear  that  any  have  been  brought  under  the 
consideration  of  the  Court  in  Banco. 

It  may  be  admitted  that,  in  the  case  of  an  existing 
partnership^  the  joint  estate  would  be  liable;  but  in  the 
present  case  there  was  no  eidsting  partnership ;  and  the 
assignees  had,  by  relation,  become  tenants  in  common  with 
the  solvent  partner,  of  the  partnership  property ;  and  the 
question  is,  whether  he  can  bind  himself  and  the  assignees. 

But  a  solvent  partner  cannot  so  bind  the  estate 
of  himself  and  the  assignees.  KUgour  v.  Finlayson^ 
1  H.  B.  155;  ex  parte  Ruffin,  6  Ves.  119 ;  ex  parte 
Waii^  lJ.8fW.605;  Button  v.  Morrison,  17  Ves.  197, 
in  which  case  Lord  EUon  says,  *^  It  is  not  the  proper^ 
of  X  and  B^  but  the  joint  property  of  A.  and  the 
assignees  of  fi. 

In  KUgour  v.  Finlayson,  1  H,  B.  155,  it  was  decided 
that  a  joint  liability  cannot  be  created  if  there  is  no  joint 
interest  in  property  upon  which  liability  can  attach. 

In  j&el  V.  Sutton,  3  Esp.  108,  it  was  decided  by  Lord 
Kemgon,  that,  after  the  dissolution  of  a  partnership,  onei 
of  the  persons  who  composed  the  firm  cannot  put  the 
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1833.        partnership   name  on    any   negotiable   security^    6ven 

'    '  '  though  ^uch  existed  prior  to  the  dissolution)  or  was  for 

RoBUisoN.     ^^  purpose  of  liquidating  the  partnership  debts,  not- 

in  the  matter  withstanding  such  partner  ipay  have  had  an  authority 

HouoHToir     given   him  to    settle   the  partnership   affairs;   and  in 

.and  another.    yjr^^A/   v.  Pullen,    1   Star.  375,    Lord    EUenborough, 

following  Lord  Kenyan^  decided,  that  where,  after  the 

actual  dissolution  of  a  partnership,  one  member  ac-> 

cepted   a   bill  in  the  partnership   name,  bearing  datq 

before  the  dissolution,  an  indorsee,  who  takes  the  bill 

without  notice  of  the  dissolution,  could  not  enforce  the 

bill  against  the  other  member. 

That  a  dissolution  by  bankruptcy  is,  by  relation,  from 
thq  time  of  the  act  of  bankruptcy,  when  followed  by  a 
commission  and  assignment,  is  established  by  a  variety 
of  cases.  Fox  v.  Hanburyy  Cawp.  450 ;  Smith  v.  Oriels 
1  East.  308. 

JLacy  V.  fVoolcott^  2  Dow.  8f  R.  460 «  has,  however, 
been  chiefly  relied  upon;  but  that  case  does  not 
warrant  the  proposition  contended  for  by  the  appel-4 
lant.  It  was  decided  upon  a  different  ground.  The 
bankrupt  partner  and  the  solvent  partner  had,  after  the 
act  of  bankruptcy,  recognized  their  liability,  by  holding 
themselves  out  a^  partners ;  and  in  that  case  the  question 
was  not  as  between  creditors. 

,  Jt  is  submitted,  therefore,  that  it  is  not  competent 
for  a  partner,  after  dissolution  by  bankruptcy,  to  create 
a  liability  upon  which  proof  can  be  made  against  the 
joint  estate. 

Sir  Edward  Sugden  in  reply : — 
;   It  is  admitted,  that  if  the  bankruptcy  had  not  hap- 
pened th^  partners  would  have  been  liable ;    but  it  L& 
said  that  a.  solvent  partner  cannot  make  the  estate  o6 

10 
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18S3.  Lord  Chancellor:  —  The  question  which  arises 

"        here  is  of  great  importance,  and  is  one  on  which  con- 
RoBtNtoN.     dieting  dicta,  rather  than  decision,  are  to  be  found  In 
In  the  matter  (j^^  books.     It  is,  whether  or  not  a  solvent  partner  in 
Houghton     a  firm,  one  of  whom  had  committed  an  act  of  bank- 
and  another,    ^up^y^  ^^^^  bjnd  the  firm  by  his  acceptance  for  a  part- 
nership debt,  the  acceptance  being,  by  indorsement,  in 
the  hands  of  a  band  ^fide  holder  for  value,  without  notice 
of  the  act  of  bankruptcy. 

The  firm  of  Houghton  and  Waits  were  liable  to 
Davis:  and,  after  Houghton  became  bankrupt,  Watts^ 
cognizant  of  his  bankruptcy,  gave  Davis  the  acceptance 
of  the  firm,  which  he,  Davis^  indorsed  to  Bdbinson. 
Watts  afterwards  became  bankrupt,  and  a  joint  com- 
mission issued,  under  which  Robinson  sought  to  prove 
against  the  joint  estate.  The  commissioner  before  whom 
the  point  was  raised  allowed  the  proof;  the  Court  of 
Review  ordered  it  to  be  expunged;  and  the  question 
comes  here  on  a  special  case,  stating  in  efiect  the  case 
which  I  have  now  given  in  substance. 

It  must  be  admitted  that  the  consequences  would  be 
most  unfortunate  were  it  still  to  be  the  law,  that  the 
bond  fide  holder  of  a  bill  accepted  by  a  firm  could  not 
prove  on  it,  if  it  turned  out  to  have  been  accepted  after 
a  secret  act  of  bankruptcy  committed  by  one  of  the 
partners.  The  extent  to  which  this  position  is  put,  and 
its  mischievous  tendency,  need  not  be  pointed  out. 

The  ground  of  the  decision  below  appears  to  have 
been,  that  the  bankruptcy  dissolving  the  partnership, 
the  assignees  are,  by  relation,  tenants  in  common  with 
the  solvent  partner,  from  the  act  of  bankruptcy;  so 
that  nothing  done  by  the  solvent  partner,  without 
the  concurrence  of  the  assignees,  can,  from  that  event, 
bind  the  joint  property.  In  the  very  short  note  of  the 
rea9ons  given  by  the  learned  Judges  below,  that  is  the 
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1883.        tracting  a  new  liability  for  an  existing  debt  of  the  firm«^ 

Suppose  diere  had  been  no  partnership  at  all,  that  the 

Robinson,     bankrupt  had  been  a  sole  trader,  had  accepted  the  bill 

Tn  the  matter  himself,  and  had  paid  it  to  one  ignorant  of  his  having 

HouoHTON     committed  an  act  of  bankruptcy,  it  is  clear  that  the 

and  another,   j^^j^^^  ^^^  y^^^^  proved.  The  bankrupt  could  not  have 

validly  transferred  property  after  his  act  of  bankruptcy, 
unless  within  the  statutory  exception.  He  could  not 
have  indorsed  the  acceptance  of  another  person,  so  as 
tb  give  his  indorsee  an  action  agauist  the  acceptor,  but 
he  could  bind  himself,  the  indorser,  by  that  indorsement^ 
in  case  the  bill  were  dishonoured ;  and  hk  acceptance 
would  certainly  bind  him  in  the  hands  of 'an  innocent 
holder,  and  entitle  such  holder  to  prove  under  his  com- 
mission. It  can  make  no  difference,  that  the  acceptance 
is  by  the  solvent  partner  of  a  firm,  and  not  by  the  bank* 
rupt  himself;  the  acceptance  binds  both,  unless  the 
bankruptcy  is  known.  The  indorsement  by  Davis  to 
Bobinsotij  in  this  case,  puts  him  in  the  position  which  I 
have  been  assuming.  The  party  receiving  the  bill  stands 
in  that  of  the  innocent  holder,  if  it  be  clear,  which 
indeed  cannot  for  a  moment  be  questioned,  that,  on  a 
secret  dissolution  without  bankruptcy,  an  innocent  holder 
of  the  partnership  acceptance  given  by  one  partner  could 
sue  both.  But  ought  tlie  bankruptcy,  which  takes  one 
partner  out  of  the  firm,  to  place  that  innocent  holder 
in  a  worse  situation,  or  ought  it  to  place  the  assignees  of 
the  partner  going  out  in  a  better  situation,  than  he  could 
himself  have  been  in?  It  might  rather  be  contended 
the  other  way,  at  least  that  there  is  a  reason  more  in 
&vour  of  the  holder,  where  the  secret  act  does  not 
complete  the  dissolution,  than  where  the  dissolution  is 
completed  before  the  acceptance  was  given  ;  for  in  trutb 
the  act  of  bankruptcy  is  only  an  inchoate  dissolution,  to 
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1888;        Then  the  decisions  in  Dutton  and  Morrisanf  17  Veaejff 
_        "         197,  in  the  matter  of  Wait^  1  Jac.  Sc  Wal.^  605,  are  relied 

JSx  parte 

Robinson,  on,  as  evincing  a  disposition  to  question  the  principles  of 
In  the^  matter  ^^  latter  cases  at  law,  and  as  authorizing  a  different 

Houghton  distribution  of  the  partnership  estate  from  that  to  which 
those  cases  would  lead.  But  it  must  be  observed,  that 
Sir  WiUiam  Grants  in  Brickwood  y.  Miller,  8  Mer.  275^ 
appears  to  have  thought  the  principle  was  carried  too 
far  in  DuUon  and  MorrUoUj  as  it  should  seem  from  his 
observations,  particularly  stated  in  page  281;  and,  at 
any  rate,  that  the  cases,  as  well  here  as  at  Nisi  Prius  and 
in  Banc,  are  reconciled,  if  not  with  each  other,  certainly 
with  the  opinion  which  I  have  formed  on  the  present 
question,  by  the  distinction  which  may,  if  necessary,  be 
taken,  between  acts  assuming  to  transfer  the  property  of 
the  firm,  and  making  a  contract  by  acceptance  for  a 
previous  debt  of  the  firm.  And  it  is  perfectly  consbtent 
with  the  proposition,  that  the  solvent  partner  cannot 
validly  transfer  the  partnership  property  after  the  bank* 
ruptcy,  to  maintain  that  he  may  validly  bind  the  firm  by 
his  acceptance  given  to  a  party  ignorant  of  the  bank- 
ruptcy. So  that  it  is  no  impeachment  of  the  proposition^ 
that  by  indorsing  a  bill  payable  to  the  firm  the  solvent 
partner  cannot  pass  that  bill,  or  to  hold  that  by  the 
indorsement  he  cannot  bind  the  firm.  This  distinction 
plainly  reconciles  Thompson  BnAFreere  with  the  judg- 
ment I  have  now  given,  and  also  reconciles  it  with  Lacy 
and  WMcoU,  2  Z).^22. 460 ;  for  in  Thampwn  mdFreere 
the  bankrupts  were  the  indorsers,  and  the  bill^  though 
drawn  by  them,  yet  was  an  acceptance  of  a  debtor  to  the 
firm ;  and  the  question  was,  whether  this  indorsement 
could  so  operate,  because  the  bankrupt  had  no  longer 
any  power  of  binding  the  joint  property,  from  the  mo- 
ment that  the  assignment  relating  back  has  vested  the 
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1833.        volved  in  the  greater,  and  that  the  judgment  in  review 
""■"^         cannot  stand  alon^  with  that,  can  admit  of  no  doubt. 

Ex  parte  ®  ^ 

Robinson.      But  the  later  case  of  Laq/  v.  Wookott^  2  D,  §*  R.  460, 

In  the  matter  jjpp^^rs  to  have  been  before  the  Court  below,  and  was  cited 

Houghton     by  one  of  the  learned  Judges  there  when  the  case  first 

an   anot  er.    ^^^^  ^^^  j^^^  respecting  which  I  find  no  mention  either  in 

the  judgment  or  in  the  report,  except  a  statement  by 
the  counsel  endeavouring  to  distinguish  that  case  from 
the  case  at  bar,  and  which  case  seems  to  have  been 
treated  as  if  it  were  of  no  authority,  though  it  was  a  case 
most  deliberately  and  solemnly  adjudged,  and  decided 
without  the  least  hesitation  by  the  Court  of  King's 
Bench.  The  late  case  of  Laq/  v.  Woolcott,  2  D.Sf  R.  460, 
was  in  truth  a  decision  of  the  very  question  in  this  pre- 
sent case,  the  only  diflference  being,  that  there  the  bank- 
rupt and  here  the  solvent  partner  gave  an  acceptance, 
and  that  there  it  was  given  for  a  debt  of  the  bankrupt 
wholly  unconnected  with  the  partnership  dealings,  and 
here  it  was  given  for  a  partnership  debt;  differences 
which,  as  far  as  they  go,  most  clearly  render  that  a 
stronger  case  than  this  against  the  title  of  the  holder. 
It  is  observable  that  the  Court  of  King's  Bench  in  Lacy 
Y.  Woolcott  had  the  matter  before  it  on  a  special 
case.  The  point  had  been  raised  at  the  time,  and  the 
matter  put  into  this  shape  for  the  sake  of  a  more 
solemn  determination,  and  the  Court  had  no  doubt  or 
hesitation  on  the  subject,  stopping  the  counsel  who  were 
to  have  argued  on  the  other  side.  Thompson  v.  Freere^ 
10  Easty  418,  was  cited  as  well  as  Ramsbottam  v.  Lewis^ 
1  Camp.  278;  and  the  answer  given  by  the  Court  so 
lately  in  that  case  proceeded  exactly  on  the  distinction 
which  I  have  here  stated ;  and  it  will  be  observed  that 
their  decision  has  never  been  questioned,  but  as  I  under- 
stand has  been  acteil  upon  at  Nisi  Prius,  and  is  certainly 
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referred  to  as  a  recognised  authority  in  a  later  case  in         1833, 

the    Common    Pleas,    I    mean    Craven  v.  Edmondson,        

6  Bing.  737.  So  that  the  distinction  which  I  have  taken  Rob/nsow. 
reconciles  the  authority  of  the  Nisi  Prius  case  of  Rams-  ^"  the  matter 
bottotn  V.  LewiSy  1  Camp,  279,  and  Abel  v.  Sutton^  3  Esp*  Houghton 
108 ;  for  in  each  of  these  the  question  was  touching  the  ^^  another. 
effect  of  the  solvent  partner's  act  in  transferring  the 
partnership  property,  that  is,  the  interest  of-  the  firm  in 
bills  of  exchange,  after  the  bankruptcy  of  one  partner* 
Next  to  Laci/  v.  Wookott^  2  D.  8f  R.  460,  Harvey  v. 
Crickett^  5  Maule  ^  S,  342,  is  the  most  important  case  in 
every  respect  on  the  present  question ;  for  although  the 
point  which  arises  here  was  not  expressly  decided  there, 
yet  the  principle  of  that  case  plainly  governs  this,  and 
indeed  goes  beyond  the  question  on  which  the  present 
judgment  rests ;  and  the  doctrine  stated  by  the  learned 
Judges,  who  gave  the  subject  much  consideration,  is 
altogether  applicable  to  the  question  before  us.  The 
difierence,  and  the  only  one,  is  this :  here  the  solvent 
partner  assumes  to  bind  the  firm  by  an  acceptance  in 
the  partnership  name  given  to  a  creditor  of  the  firm ; 
Aere  the  solvent  partner  indorsed  in  his  own  name, 
to  a  partnership  creditor,  a  bill  drawn  by  a  debtor 
to  the  firm,  and  made  payable  to  the  solvent  partner ; 
but  the  bill  was  drawn  after  the  bankruptcy  of  the 
other  partner,  and  was  for  a  debt  due  to  the  partnership, 
and  it  was  made  payable  to  the  solvent  partner  pur- 
posely, and  upon  the  supposition  that  upon  the  failure 
of  the  other  every  thing  devolved  to  the  one  that 
remained.  The  case  was  therefore  treated  as  one  of  a 
scdvent  partner  disposing  of  partnership  property,  not 
aasaming  to  bind  the  firm ;  but  I  see  no  distinction  in 
principle  between  the  two  cases,  where  the  solvent 
^rtner  only  assumes  to  bind  the  firm  for  value  for  a 
debt  before  existing,  and  gives  a  negotiable  security  for 
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1833-         an  antecedent  liability  of  the  finn  contracted  before  the 
"  act  of  bankruptcy.    The  observTitions  of  Bayley^  J.,  that 

Ex  parte        .  ^    ,  r>    i  i 

koBiNsoN.  "  the  power  of  the  solvei)t  partner  ceased  on  the  bank- 
In  the  matter  j-uptcy  of  another  the  house  must  close  at  once,  and 
Houghton  that  the  rights  of  the  bankrupt  passing  to  his  assignee 
ano  er.  j^^^  ^^^  prevent  the  remaining  partner  from  apply- 
ing partnership  property  in  satisfaction  of  partnership 
debts;  and  the  observations  of  Best^  J.,  that,  if  it 
did,  the  solvent  partner  might  be  ruined  in  the  midst 
of  plenty,  are  clearly  applicable  to  the  present  ques- 
tion. Those  observations,  going  beyond  what  it  is 
necessary  to  go,  are  not  quite  reconcileable  with  some 
of  the  other  cases ;  but  on  the  decision  of  the  case  itself 
it  cannot  be  doubted  that  the  Court  held  the  acts  of 
the  solvent  partner  binding  on  the  firm,  for  he  was 
permitted  to  transfer  by  indorsement  the  chose  in  action 
and  partnership  credit,  and  to  bind,  not  merely  his 
own  undivided  moiety,  but  also  the  moiety  belonging 
to  the  bankrupt  partner,  that  is,  belonging  to  that 
partner's  assignees.  Had  he  indorsed  the  name  of  the 
firm,  and  had  the  bill  not  been  paid  by  the  drawer  and 
acceptor,  could  the  same  Court  which  decided  in  favour 
of  his  right  to  transfer  the  security  have  denied  that  the 
holder  of  the  bill  had  a  right  to  go  against  the  firm  ? 
Yet  that  would  have  been  precisely  this  case.  Then 
what  is  the  difference  between  holding  that  a  solvent 
partner  can  pay  a  partnership  debt  by  transferring  the 
•credit  of  the  firm,  and  holding  thai  he  can  pay  the  same 
debt  by  giving  a  security  which  entitles  the  creditor  or 
liis  transferee  to  go  against  that  property,  and  it  may  b^ 
the  credits  of  the  firm  ?  It  must  however  be  observed, 
that  if,  as  is  generally  supposed,  and  as  the  argument  of 
the  learned  Judges,  particularly  of  Bayley^  J.,  entitles  us 
to  believe,  Harvey  v.  Crichett,  5  M.  ^  Sel,  342,  went  the 
length  1  have  been' assuming,  it  goes  a  great  deal  fnnhe^ 
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than  is  necessary  to  support  the  view  I  take  of  the  pre-         1833. 
sent  question;  for  although  the  solvent  partner  had  only       «         - 
the  power  of  binding  his  own  share  of  the  partnership      Robinson. 
property,  yet  he  might  still,  on  the  principle  of  that  ^f"" 

case,  and  on  the  general  ground  already  stated,  have  Houghton 
the  power  o(  binding  the  firm  by  acceptances,  for  part- 
nership liabilities  given  to  a  holder  without  notice  of 
the  bankruptcy.  Harvey  v.  Crickett^  in  the  full  extent 
to  which  it  goes,  is  not  perhaps  quite  reconcileable  with 
some  earlier  cases,  particularly  those  at  Nisi  Prius  to 
which  I  have  referred,  Abel  v.  Sutton^  and  Ramsbottom 
V.  LewiSf  but  its  principles  have  not  been  since  shaken  ; 
and  I  do  not  see  how,  on  these  principles,  the  decision 
in  Laq/  v.  JVoolcoU  could  stand,  if  the  judgment  of  the 
Court  of  Review  in  this  case  be  right. 

On  the  whole^  whether  I  regard  the  general  principles 
which  regulate  partnership,  or  those  of  the  bankrupt 
law,  or  the  authority  of  the  decided  cases  when  narrowly 
examined,  I  have  no  more  doubt  how  the  law  on  this 
question  stands  than  I  should  have,  upon  principle  of 
the  highest  expediency,  how  the  law  ought  to  be,  if  we 
were  now  at  liberty  to  enter  upon  such  an  enquiry.  Tlie 
decision  is,  that  the  petitioner  has  a  right  to  prove ;  and 
the  Court  of  Review  ought  not  to  have  expunged  his 
proof. 

Tliis  only  determines  that  the  solvent  partner  can  bind 
the  firm  by  his  acceptance  passing  to  a  holder  ignorant 
of  his  co-partner's  bankruptcy,  and  has  no  bearing  on 
the  power  of  that  bankrupt  to  transfer  the  partnership 
property*  The  Court  is  not  called  on  to  deal  with  that 
question,  in  deciding  that  a  bo7id  fide  holder,  ignorant 
of  tlie  bankruptcy,  has  a  right  to  prove  against  the 
estate  of  the  bankrupts. 

As  this  is  a  question  of  very  great  importance,  and  as 
there  is  some  conflict  even  in  the  language  of  some  of  the 

d3 
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1838.        learned  Judges,  and  as  the  question  appears  not  to  have 
_,         ,        been  so  fully  considered  by  the  Court  below  as  its  im- 

Ex  parte  "^  -^ 

UobiNsoN.      portance  appears  to  me  to  demand,  I  thought  it  right 

In  the  ^matter  ^^  consult  some  of  the  learned  Judges  of  the  highest 

Houghton      authority,  and  particularly  those  who  sat  on  the  decision 

of  some  of  the  former  cases  at  law,  and  they  entertain 

just  as  little  doubt  on  the  question  as  I  do. 

Reversed,  (a) 


C.  R.  Ear  parte  BURNELL  and  others.  —  In  the  matter  of 

-M«y  30,  BENNETT  and  ROBINS. 
1833. 

If  an  order,  J\  PETITION  was  presented  by  the  assi^^rnees,  soon 

upon  a  petition  *          ^              •'                  ,  ;      . 

by  assignees  to  after  their  appointment,  stating  that  the  petitioning  cre- 

invalid  commis-  ditor's  debt  was  invalid  and  fabricated,  and  that  the 

Mon,  does  not,  commission  was  fraudulent,  and  issued  by  Malachy^  the 

take,  include^  petitioning  creditor,  not  for  the  benefit  of  the  creditors, 

expencejof  pro-  but  in  collusion  with  the  bankrupt,  in  order  to  compel  the 

secuting  the  bond  fide  creditors  to  consent  to  a  composition ;  and  that 

commission,  the  *^                                                                       r                ' 

error  cannot  be  various  examinations  had  been  had  before  the  commis- 

petition  of  re-  sioners,  with  respect  to  the  circumstances,  by  which  the 

Q*"\Vhether  assignees  had  incurred  considerable  expences.     And  it 

the  petitioning  prayed,  that  the  commission  might  be  superseded,  and 

creditor  it 
liable. 


(a)   Since    this  decision,  the  into  the  bankers  of  the  firm,  to 

case  of  Woodbridge  v.   Swann^  be  discharged  of  running  bills  of 

4  B.  i  Ad.  633,  has  been  re*  the  firm  payable  at   the  bank, 

ported,  in  which  it  was  decided,  and  it  is  so  applied,  and  the  sol- 

that  if,  ailer  a  commission  of  vent  partner  afterwards  become 

bankruptcy   has    issued    against  bankrupt,   the  payment   to   the 

one  partner,  the  solvent  partner,  bankers  is  valid  at  law,  and  the 

thinking  the  firm  solvent,  con-  assignee  of  the  two  cannot  re* 

tinue  the  business,  and  bondfide^  cover  the  amount  in  an  action 

without  contemplation  of  bank-  against  the  bankers, 
rnptcy,  pay  partnership  money 
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.1838.        much  of  the  order  as  directs  that,  upon  the  "  superse- 
,,  deas  of  the  commission  under  the  circumstances  herein- 

Jijr  parte  .  i        ^ 

Burn  ELL      before  mentioned,  Malachy  do  pay  the  costs  of  such 
amiothere.     supersedeas  and  incidental  thereto,  together  with  the 
of  costs  of  the  said  examinations,  and  also  the  costs  of  alt 

an/an^ther.  Parties  of  and  occasioned  by  that  application ;"  and  that 
the  petitioners  were  advised,  that  by  such  order  it  should 
have  been  directed  tliat,  upon  the  supersedeas  of  the 
commission  under  the  circumstances  herein-before  men- 
tioned, Malachy  should  pay  the  costs  of  the  supersedeas 
and  incidental  thereto,  and  all  the  costs  of  and  occa* 
fiioned  by  the  issuing  and  prosecution  of  the  commission, 
and  also  the  costs  of  all  parties  of  and  occasioned  by  the 
said  application.  The  petition  prayed,  that  the  original 
petition  might  be  reheard,  and  the  order  varied,  by 
ordering  Malachy  to  pay  the  costs  of  such  supersedeas 
and  incidental  thereto,  together  with  the  petitioners*  costs, 
charges^  and  expences  of  and  occasioned  by  the  issuing 
and  prosectUion  of  the  commission,  and  the  costs  of  all 
parties  of  and  occasioned  by  the  said  application. 

Mr.  Bethelly  for  the  respondent  Malachy,  objected  to 
the  petition  being  heard,  on  the  ground  that  it  was  a 
rehearing  for  costs. 

Mr.  Montagu  and  Mr.  Teed  for  the  petition :  — 
There  is  no  doubt  as  to  the  law,  that  a  rehearing  does 
not  lie  for  costs  only,  (a)  But  that  rule  is  only  applicable 
to  a  case  of  rehearing  as  to  costs  of  the  particular  pro- 
ceeding upon  which  judgment  has  been  given.  This 
petition  does,  not  ask  for  a  rehearing  as  to  the  costs  of 
the  original  petition,  but  as  to  a  substantive  part  of  the 
prayer  of  the  former  petition,  which  the  present  order 


{n)  Ex  parte  Arrowfmith,  H  fcs,  209. 
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does  not  embrace,  viz.  that  the  expences  occasioned  to         1633. 

the  assignees  by  the  petitioning  creditor  having  iinpro-        ^ 

perly  issued  the  commission  and  of  the  prosecution  may       Buw^jell 

be  paid.  **"*^  othera. 

J  _, .  _  .  In  the  matter 

In  ex  parte  Baines,  1  Glyn  §•  J.  259,  it  was  decided,  of 

that  where  the  question  is  not  as  to  the  costs  of  the    ^^^^^J^n^^^^^j, 

petition,  but  out  of  what  fund  they  shall  be  paid,  a 

rehearing  as  to  costs  will  lie.      A  fortiori  there  may 

be  a  rehearing  as  to  expences  incurred  which  were  a 

substantive  part  of  the  relief  prayed  by  tlie  original 

petition . 

The  order  was  made  by  arrangement  between  the 
counsel,  and  it  was  then  supposed  that  a  new  debt  would 
have  been  substituted,  and  the  commission  have  pro- 
ceeded; and,  if  such  had  been  the  case,  the  present 
order  would  have  fully  protected  the  assignees  and  the 
bankrupt's  estate,  as  in  that  case  the  petitioning  creditor 
is  properly  ordered  to  pay  the  expences  oF  the  inquiiy 
before  the  commissioners  as  to  the  validity  of  the  com- 
mission* Indeed,  the  very  principle  for  which  we 
contend  is  there  recognized,  by  that  provision  in  the 
order  for  indemnifying  the  assignees  in  the  event  of 
the  commission  proceeding.  Any  omission  in  the  order 
arose  from  the  error  of  the  petitioner's  counsel,  in  sup- 
posing that  it  was  sufficient  in  all  events. 

The  question  is,  therefore.  What  ought  to  have  been 
the  order  ?  If  the  attention  of  the  Court  had  been  called 
to  all  the  circumstances  of  the  case,  it  is  quite  indis- 
putable that  the  petitioning  creditor  must  have  paid  all 
these  expences  of  prosecuting  the  commission.  As  soon 
as  the  assignees  were  appointed  they  caused  inquiries  to 
be  made ;  and,  as  in  ei:  parte  Graves^  1  Glyn  §•  J.  86, 
the  assignees  apply  instanter  upon  their  discovering  that 
the  commission  could  not  be  supported.  In  ex  parte 
Graves   the  assignees   made    repeated   applications  by 
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1833.        letter  to  the  petitioning  creditor,  requiring  him  to  satisfy 
„  them  of  the  validity  of  his  debt  and  the  act  of  bank' 

jfcx  parte 

BuRNELL      ruptcy.      The  commission  was  superseded^  and  Lord 

In'^ie  matter  -^^^  ^'^»  "  ^  ^'^^"  "°^  ^®  disposed  to  favour  petitions 
of  of  this  nature,  unless  it  be  manifest  that  the  assignees 

and  aao^en    ^^^^  done  all  in  their  power  before  they  apply  to  this 

Court ;  but  I  again  say^  I  am  not  sorry  this  discussion 

has  taken  place,  for  it  will  instruct  assignees  that  their 

first  duty  is  to  satisfy  themselves  that  the  commission  is 

well  founded." 

In  the  present  case  the  assignees  did  all  in  their 
power  before  they  presented  the  petition,  by  examining 
minutely  the  petitioning  creditor,  and  all  the  circum- 
stances, before  the  commissioners.  In  doing  this  they 
have  necessarily  incurred  great  expence ;  and  it  surely 
will  not  be  contended,  that  assignees  are  not  to  be  in- 
demnified for  expences  necessarily  and  properly  incurred 
in  the  prosecution  of  the  commission.  They  have  only 
taken  a  reasonable  time  for  inquiry,  and  then  applied 
instanter.  That  the  petitioning  creditor  is  liable  to  all 
costs  and  expences  cannot  be  doubted,  in  a  case  of 
fraud,  as  is  the  present;  and  such  was  the  usual  order 
when  a  commission  was  superseded  for  concert. 

We  submit,  therefore,  that  the  general  rule,  not  to 
rehear  for  costs,  is  inapplicable;  and  that  the  order 
ought  to  be  amended  as  prayed. 

Mr.  T\m8Sy  for  the  co-assignee  of  the  petitioner,  cited 
Jenour  v.  Jenour^  10  Ves.  562,  where,  upon  an  appeal 
as  to  costs,  they  were  considered  by  Lord  Eldon  as 
relief  prayed,  and  therefore  not  within  the  rule  against 
appealing  for  costs  only.  Owen  v.  Griffith^  1  Ves.  250, 
of  which  the  marginal  note  is,  "  The  rule  that  no  appeal 
lies  for  costs  merely  not  to  be  strictly  adhered  to,  if  a 
sound  distinction  can  be  made,  as  where  a  fair  incum- 
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brancer  is  decreed  only  his  principal  and  interest."  Atid         1833. 

the  Lord  Chancellor  said,  **  Here  the  appeal  for  costs* 

affected  the  merits  of  the  case,  the  justness  of  which  is.      Bu^ell 

on  the  defendant's  side."  ,  «"?  <>t*^^"- 

In  the  matter 

of 
The  Chief  Judge:  —  If  this  case  were  now  before     ^a^a'^^her 
the  Court  for  the  first  time,  and  the  question  had  been» 
Whether  the   petitioning  creditor  should  pay  all  the 
costs  and  expences  necessarily  incurred  by  the  assignees 
in  prosecuting  the  commission  ?  I  should  have  said  that 
he  was  liable,  and  thfit  the  assignees  should  be  indem- 
nified.    But  this  is  a  rehearing,  to  which  there  arc  two 
objections :    1st,  That  there  cannot  be  a  rehearing  as  to 
costs ;  and,  2dly,  That  the  order  was  made  by  arrange- 
Rient.of  the  parties,  by  which  they  are  bound,*    And  I 
think  that  this  application  is  too  late,  for  I  do  not  see 
any  difference  between  the  costs  of  the  petition  and  the 
costs  of  the  proceedings   under  the  commission.      It 
appears  to  me  that  the  costs  of  prosecuting  the  com- 
mission were  incidental  to  the  main  question,  which  was 
decided,  and  the  Court  wHl  not  open  the  main  question 
for  the  purpose  of  setting  right  any  question  of  costs. 
In  ex  parte  Baines,  1  G.SfJ.  259,  the  Vice  Chancellor 
said,  tliat   he  was  of  opinion  that  the  petitioner  could 
not  correct  a  former  order  in  respect  of  costs,  by  a  sepa- 
rate petition  as  to  costs  only.     No  case  has  been  pro- 
duced, except  where  the  question  has  been,  Whether 
the  costs  were  to  come  out  of  one  fund  or  another  ? 

It  is  of  more  consequence  that  the  general  rule  should 
be  abided  by  than  that  we  should  take  into  consideration 
the  circumstance  of  the  hardship  of  the  particular  case. 

Sir  John  Cro^s :  —  I  am  always  anxious  that  general 
rules  should  not  be  set  up  to  defeat  the  justice  of  a  par- 
ticular case.  But  on  the  present  application  that  justice 
^ill  not  be  defeated* 
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1833*  Twelve  months  ago  the  petitioners,  for  themselves, 

instead  of  taking  the  whole  prayer  of  their  petition, 

BuRNELL      agreed  to  the  terms  of  the  order  of  which  they  now  com- 

and  others,     plain.     The  order  was  drawn  up  and  acted  upon  by 
hi  the  matter  ^  .       .         ^  r         J 

of  them,  and  now  they  desire  it  should  be  amended.     If 

and  another  ^^^  application  had  been  made  whilst  it  was  in  minutes, 
and  there  appeared  any  error,  it  might  have  been  rec- 
tified, as  the  record  might  at  common  law  during  term. 
I  have  confined  my  attention  to  the  question  of  the 
expediency  of  permitting  such  an  application  after  the 
lapse  of  so  much  time. 

Sir  George  Hose:  —  I  concur  that  u  petition  cannot 
be  reheard  as  to  costs.  But  considering  the  substance, 
I  think  that  the  order  embraces  all  the  rights  of  the 
parties.  The  original  petition  was  one  which  was  looked 
at  with  the  greatest  jealousy,  and  the  Court  has  always 
required  the  application  to  be  made  instantaneously.' 
That  petition  did  not  allege  any  special  circumstances 
of  loss  or  of  costs  which  the  petitioners  had  incurred  in 
prosecuting  the  commission.  Supposing  the  order  could 
now  be  opened,  they  would  not  have  got  the  costs  of 
the  examination  of  the  petitioning  creditor,  which  they 
have  by  the  order.  Nothing  will  be  looked  at  with 
more  jealousy  than  assignees  coming  to  supersede, 
which  was  countenanced  by  Lord  Eldon  with  much 
reluctance,  (a) 

If  any  damage  has  been  incurred  by  the  assignees,  in 
consequence  of  the  conduct  of  the  petitioning  creditor, 
they  may,  upon  special  circumstances,  be  entitled  to 
recover  in  an  action,  or  in  this  Court  upon  a  proper 
petition  presented  for  that  purpose. 

Petition  dismissed  with  costs. 

(w)  Ex  parte  Graves^  1  G^.  ij-  J.  86. 
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Ex  parte  WILLMENT.  — In   the  matter  oF  C.  R. 

WILLMENT.  ^^-  ^f 

1833. 

1  HIS  was  an  application  to  tax  a  messenger's  bill|  offiveyearta 
which  had  been  paid  in  1828,  upon  the  ground  that  it  ^l^^StfTtoxed, 
contained  a  fraudulent  charge  of  37/.  15*.,  for  keeping  T^*®"'!-    j 
a  box  of  papers  belonging  to  the  bankrupt's  estate  for  lately  dii- 

i5  ^1  covered. 

nve  mouths. 

Mr.  G.  Richards  objected,  that  the  application  was 
too  late. 

Mr.  Sogers,  in  support  of  the  petition,  said,  that  the 
delay  had  arisen  from  the  default  of  the  solicitor,  to 
whom  the  petitioner,  in  1828,  upon  receipt  of  the  bill, 
bad  given  it,  who  n^Iected  to  proceed  in  obtaining  its 
taxation ;  that  the  petitioner  had  had  great  difficulty  in 
obtaining  the  bill  from  the  solicitor,  to  whom  he  had 
made  numerous  applications ;  and  he  contended,  that  in 
a  case  where  the  fraud  was  so  apparent  the  Court  would 
now  interfere;  and  cited  ex  parte  Neal,  Buck,  III. 

Per  Curiam :  —  Too  long  a  period  has  elapsed,  and 
there  is  no  allegation  in  the  petition  of  any  fraud  which 
the  petitioner  had  not  long  since  discovered. 

Dismissed  with  costs* 
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C.  R. 

2^ov.  6, 


Ea  parte  MAUDE.  — In  the  matter  of  HUDSON- 


1833.         X  HIS  was  an  application,  on  behalf  of  a  creditor,  for 

A  renewed  fiat         ppnpwpfl  ^nt 

must  be  taken    "  renewed  nat. 

out  by  or  in 

'^"tor  for^*  ^^^  ^^^9^  ^^^^  said,  a  renewed  fiat  could  only  be 

^oo'-  issued  upon  the  petition  of  a  creditor  or  creditors  whose 

debt  would  be  sufficient  to  support  an  original  fiat« 

The  Court,  therefore,  ordered  the  renewed  fiat  to 
jissue,  if  the  debt  of  the  petitioner  were  sufficient,  but  if 
not,  he  was  to  be  at  liberty  to  use  the  name  of  any  cre- 
ditor whose  debt  was  sufficient,  (a) 


C.R. 

Nov.  12, 

1833. 

If  money  be 
advanced  to  a 
trader,  to  enable 
him  to  com- 
mence a  trade, 
of  which  the 
lender  is  to 
share  the  pro- 
fits* it  is  a  good 
petitioning  ere- 
ditor^  debt. 

Such  debt  may 
be  pro  red. 


Ex  parU  NOTLEY.  — In  the  matter  of  NOTLEY. 

IN  November  1832, ^o^&y,  the  petitioner,  was  about  to 
establish  a  chocolate  manufactory,  for  which  he  required 
capital ;  and  an  application  was  made  to  Emma  Briggs, 
who  agreed  to  advance  230/.,  upon  the  petitioner  giving 
her  a  bond  and  warrant  of  attorney  for  securing  the  re- 
payment with  five  per  cent,  interest*     Judgment  was 


(fl)  6  Geo.  4.  c.  16.  s.  20.  "  If, 
by  reason  of  the  death  of  com- 
missioners, or  any  other  cause,  it 
becomes  necessary,  any  commis- 
non  may  be  renewed,  but  only 
half  the  fees  usually  paid  upon 
obtaining  commissions  shall  be 
payable  for  the  same."  Such  are 
the  words  of  the  statute. 

Q.  1.   If  the  bankrupt  re- 
quired  the  signature   of 


the  commissioners  to  his 

certificate,  or  if  he  were 

injured,    could    he    not 

renew  ? 
Q.  2.   If  an  assignee  is  not 

a  creditor,  can   he    not 

renew  ? 
Q.  3.  If  a  creditor  for  90/. 

were    injured,  could    he 

not  renew? 
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entered  up  forthwith^  but  payment  was  not  to  be  re-         1833. 
quired  until  1837.  ' 

,-„  .  .  11  -^^  parte 

The  petition  stated,  that  Briggs  was  to    have  one       Notley. 
eighth  of  the  profits  to  arise  from  the  trade,  which  the  ^"  the  ^matter 
petitioner  then  commenced;  and  that  in  pursuance  of       Notley. 
the  i^reeroent  the  petitioner  paid  to  Briggs  ol.  per 
month,  from  the  7th  day  of  January  to  the  7th  day  of 
July,  being  the  estimated  amount  of  one  eighth  of  the 
expected  profits. 

The  fiat  was  issued  by  Briggs  upon  the  debt  due  to 
her  in  respect  of  the  advance. 

This  petition  was  by  the  bankrupt^  and  prayed  that 
the  fiat  might  be  annulled,  on  the  ground  that  the  debt 
upon  which  it  was  issued  arose  out  of  partnership  deal- 
ings between  the  parties. 

Mr.  Montagu  and  Mr.  Lovatt  for  the  petition : — The 
debt  upon  which  this  fiat  is  attempted  to  be  supported 
arose  out  of  the  partnership,  being  an  advance  of  capital 
for  its  formation.  For  such  was  the  essence  of  the  con- 
tract between  these  parties,  (a) 


(a)    Ex   parte    Noket^  June  this  debt,  it  would  not  support 

1801y  2  Montagu  on  Bankruptcy^  the  commission. 

p.  148.  Mr.  Mansfield  and  Mr.  Cooke^ 

Petition  by  the  bankrupt  to  contra. 

sopersede  the  commission,  on  the  Lord  Eldon . — I  do  not  know 

ground  that  there  was  not  a  good  of  any  case,  and  I  am  strongly 

pedtioning  creditor's  debt.  inclined  to  think,  when  a  part- 

The  petitioning  creditor  was  nership  is  subsisting,  and  there  is 

a  partner  of  the  bankrupt;  the  no  liquidation  of  the  accounts, 

debt  was  above  lOOA,  but  there  though  there  is  actually  a  balance 

had  been  no  statement  or  balance  of  above  loo/.due  to  one  part- 

of  the  accounts.  ner,  that  he  cannot  upon  such 

RtnmUy^    for    the    bankrupt,  debt  support  a  commission ;  but 

contended,    that,  as  no   action  had  the  partnership  been  deter- 

could  be  maintained  at  law  for  mined,  and  had  the  solvent  part- 
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1833.  [Sir  George  Rose : — This  appears  to  be  a  distinct  debt^ 

for  which  an  action  might  have  been  brought  notwith* 

NoTLEY.  standing  any  partnership.  If  upon  the  formation  of  a  part* 
In  the  matter  nership  one  partner  advance  money  to  another  partner 
NoTLEY.  to  enable  him  to  embark  in  trade,  it  is  as  distinct  as  if 
they  were  not  partners.  Here  the  money  was  advanced 
upon  security  of  a  bond  in  the  common  form,  reserving 
five  per  cent,  interest,  and  of  a  warrant  of  attorney  upon 
which  judgment  has  been  entered  up.] 

It  is  true  that  in  the  bond  there  is  nothing  respecting 
partnership,  but  dehors  the  bond  this  agreement  for  a 
participation  in  the  profits  was  made.  If,  therefore,  the 
money  was  not  advanced  as  capital,  it  is  clear  that  the 
object  of  the  lender  was  to  obtain  more  than  five  per 
cent,  interest.  The  agreement,  therefore,  either  created 
a  partnership  or  was  a  usurious  contract. 

[Sir  John  Cross: — The  agreement  for  participation  in 
the  profits  may  create  a  joint  liability  as  to  third  parties, 
but  there  is  no  evidence  of  a  partnership  as  between 
themselves.  A  creditor  may  insist  on  the  joint  liability, 
but  can  a  debtor  turn  round  and  say  to  his  creditor, 
"  although  contrary  to  our  contract,  yet,  as  the  law 
makes  us  partners,  you  shall  not  recover  your  debt." 

Sir  George,  Rose  :  —  Assuming  the  fact  of  partnership 
to  be  established,  it  would  only  exist  as  in  favour  of  third 
parties,  whether  the  advance  were  as  capital  or  not.  But 
the  petition  does  not  allege  that  it  was  advanced  as 
capital,  being  confined  to  a  statement  of  this  being  a 
partnership  created  by  a  participation  of  profits.  There 
are  many  cases  proving  that,  even  as  between  partners, 
one  may  lend  a  sum  to  another  by  which  a  legal  obli- 

ner  paid  all  debts,  I  should  think  to  the  fact,  it  was  referred  to  the 

that  he  might  sustain  the  com-  Master. 

mission.  Windham  v.  Paierton,  1  Siarkie, 

There  being  some  dispute  as  144;  Matsony, Barber,  I GowAI, 
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1833.  petidoning  creditoi^s  debt,  as  there  was,  dehors  time 
written  documents,  an  airreement  to  share  the  profits  of 

NoTLET.  A^  trade,  and  therefore  this  debt  must  be  considered  as 
In  the  matter  arising  out  of  the  partnership.     But  that  is  not  so ;  it  is 

NoTLBT.  only  when  it  is  necessary  to  take  the  partnership  ac- 
counts to  ascertain  the  amount  of  the  debt  that  it  can  be 
said  to  arise  out  of  the  partnership,  so  as  to  deprive  the 
creditor  of  his  legal  right.  It  has  been  determined  tbal^ 
in  the  case  of  a  partnership,  if  there  has  been  an  account 
rendered  and  a  balance  struck^  the  same  might  be  proved 
under  a  commission.  So  it  may  support  a  commission. 
The  cases  in  which  the  objection  of  the  existence  of  a 
partnership  has  been  taken  are  those  in  whidi  money  is 
actually  brought  into  the  partnership  accounts  as  be- 
tween the  partners,  and  where  it  would  depend  upon 
taking  the  accounts  whether  the  sum  were  due  or  not. 
But  here  the  .money  is  to  be  repaid  at  all  events.  It 
was  merely  a  loan  from  one  individual  to  another,  and 
therefore  it  is  a  sufficient  debt  to  support  the  fiat. 

Sir  John  Cross :  —  There  is  no  evidence  of  a  contract 
or  agreement  for  partnership  as  between  the  parties 
themselves.  If  A.  undertake  to  give  B.  a  share  of 
profits,  as  to  creditors,  both  may  be  liable  as  partners; 
but  a  party  cannot  say,  <^  by  operation  of  law  you  are 
my  partner;"  there  is  no  ground  at  law  or  in  equity 
to  entide  this  bankrupt  so  to  turn  round  upon  his 
creditor*  But  even  if  there  were  a  partnership,  I  think 
this  was  not  a  debt  arising  out  of  partnership. 

Peddon  dismissed. 
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Em  parte  PRICE.  —  In  the  matter  of  PRICE.  Nov.  13, 

1  HIS  was  a  petition  for  leave  to  prove,  which  stated,  The  costs  of « 
that  when  the  petitioner  attended  before  the  commis-  petition  to  prove 

.  .  .  must  be  paid  by 

sbners  they  rejected  his  proof,   all  but  20/.,  on  the  the  creditor  if 
ground,  as  petitioner  understood,  that  the  entries  in  his  eWdenTOT^lThe 
accounts  were  made  recently,  and  for  the  purpose  of  «»<«ecdoneTi- 
making  himself  appear  a  creditor.    The  petition  prayed  was  tendered 

^1  ,.       r-.i_*  1*     ^»  before  the  oonj- 

the  costs  of  this  appbcaUon.  missioncr  and 

Affidavits  were  filed  in  verification  of  the  account,  '^'®*^*^  **.  ^ 

^   seems  he  might 

which  established  the  case  of  the  petitioner;  and  the  be  entitled  to 
question  which  then  arose  was,  whether  the  commis- 
sioners had  alti^ther  rejected  the  proof,  or  had  ordered 
it  to  stand  over  till  further  evidence  was  produced. 

Mr.  Swansicm  and  Mr.  O.  Anderdon  for  the  petitioner 
having  opened  the  case,  the  Court  interposed. 

Per  Curiam:  —  It  iq)pear8  that  the  commissioners 
stated  tbey  were  not  satisfied  with  the  proof  adduced, 
and  required  further  evidence.  On  the  part  of  the 
petitioners  it  is  insisted  that  such  further  evidence  was 
tendered,  but  refused.  The  respondents  deny  this; 
and,  on  examining  the  proceedings,  no  memorandum 
appears  of  any  further  evidence  having  been  tendered. 
Under  these  circumstances,  the  proper  course  would 
appear  to  be  to  refer  it  back  to  the  commissioners,  in 
ordar  to  give  the  petitioner  an  opportunity  of  producing 
his  further  evidence.  As  to  the  costs  of  this  petition, 
they  would  depend  upon  the  fact  whether  the  evidence 
WIS  or  was  not  tendered ;  and  the  affidavits  being  con* 
tradictory  on  that  point,  the  commissioners  should  certify 
to  this  Court  what  actually  passed  on  the  former  occa<» 
don.  These  are  only  observations  thrown  out  for  tlie 
consideration  of  counsel. 

E  2 
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1838.  Mr.  Swanston  and  Mr.  O.  Anderdon  :  — 

A  certificate  from  the  commissioners  is  wholly  mi- 

Price.  necessary^  it  being  distinctly  sworn  by  four  persons  that 
In  the  matter  f\irther  evidence  was  tendered  and  rejected ;  and  the 
Price.  denial  of  this  is  merely  by  the  affidavit  of  the  solicitor  of 
the  assignees^  which  in  effect  amounts  to  no  more  than 
that  he  has  no  recollection  that  other  witnesses  were 
produced.  As  to  costs^  they  ought  to  be  allowed,  because 
this  proof  was  rejected  so  improperly  as  to  form  one  of 
the  exceptions  to  the  general  rule,  that  costs  are  not 
given  against  a  decision  of  the  commissioners,  (a) 

Mr.  Griffith  Richards  and  Mr.  Bacon  for  the  re- 
spondents :  — 

When  the  petitioner  tendered  his  proof  before  the 
commissioners  they  required  evidence  in  its  support; 
he  thereupon  produced  his  books,  when  all  the  entries 
constituting  the  items  of  his  claim  were  discovered  to  be 
entered  together  in  one  place,  which  the  commissioners 
thought  so  suspicious  that  they  required  further  evi- 
dence; and  there  the.  matter  rested,  for  none  was 
produced. 

The  Chief  Judge  :  —  It  appears  to  me  that  the  peti- 
tioner has  established  his  right  to  prove,  by  the  affidavits 
in  support  of  his  petition.  The  question  therefore 
resolves  itself  into  this,  who  is  to  pay  the  costs  ?  No 
rules  are  clearer  or  better  established  than  those  which 
lay  down  that,  when,  in  cases  like  the  present,  the 
assignees  support  the  decision  of  the  Court  below,  they 
take  their  costs  out  of  the  estate,  unless  a  case  of  sup* 
pression  of  evidence  is  made  out ;  and  that  a  party  who 
succeeds  in  this  Court  against  a  decision  of  the  oommis- 


(fl)  Ex  parte  FuJke,  1  Moni.  «J-  Mac,  95. 
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aoneis  must  pay  his  own  costs.     This  latter  rule  may        1833. 
sometimes  bear  hard  upon  petitioners,  but  it  would  be        """"^ 
equally  a  hardship  to  make  the  estate^  that  is  the  other        Pbice. 
creditors,  pay  for  an  error  in  judgment  of  the  commis-  ^°  the  matter 
sicmers.    If  the  petitioner  had  made  out  the  fact  that  he        PaiiE. 
did  actually  tender  further  evidence,  which  was  refused^ 
that  might  perhaps  entitle  him  to  costs  out  of  the  estate, 
tnit   that  is  not  satisfactorily  proved.     This  proof  is 
therefore  allowed  upon  the  affidavits  of  witnesses  not 
proved  to  have  been  tendered  in  the  Court  below ;  and 
there  can  be  no  reasonable  doubt,  that,  if  they  had 
been  examined  before  the  commissioners,   this  proof 
would  not  have  been  by  them  rejected.     The  petitioner 
must  therefore  pay  his  own  costs. 

Sir  Mm  Cross :  —  I  concur  in  what  has  fallen  from 
the  Chief  Judge.  As  I  have  heard  it  questioned  whe- 
ther a  petitioner  may  support  his  evidence  in  this  Court 
by  further  or  other  evidence  than  that  tendered  before 
the  commissioners,  I  wish  to  observe  that  it  is  quite 
setded  that  he  may  do  so,  but  that  the  consequence 
usually  will  be,  that,  though  successful,  he  must  pay  the 
costs.  If,  in  the  case  now  before  us,  the  evidence  now 
produced  had  been  before  the  commissioners,  and  they 
had  still  rejected  the  proof,  I  am  of  opinion  that  We 
ought  to  have  allowed  the  petitioner  his  costs. 

Sir  George  Eose ;  —  The  petitioner  certainly  has  now 
established  his  case,  and  we  have  merely  to  decide  who 
is  to  pay  the  costs :  as  he  does  not  prove  the  fact  of 
having  actually  tendered  these  witnesses  to  be  examined^ 
he  must  pay  his  own  costs. 

Proof  allowed. 

Costs  of  assignees  out  of  the  estate. 
Petitioner  to  pay  his  own  costs. 

£  3 
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Nov.  23, 
'    1833. 

A  supenedets 
was  applied  for, 
upon  consent  of 
all  the  creditors 
but  one,  trho 
died  insoWent, 
and  no  admini- 
stration taken 
out;  but  hb  sou 
signed  the  con- 
sent :  Hdd,  the 
supersedeas 
could  not  issue 
xrithout  a  li- 
mited'admini- 
stration for  this 
purpose. 


In  the  matter  of  HALL. 

Mr.  MONTAGU,  on  behalf  of  the  bankrupt,  applied 
that  the  commission  might  be  superseded  upon  the  con- 
sent of  all  the  creditors.  The  Registrar  declined  giving 
the  usual  order,  as  one  of  the  creditors  who  had  proved 
was  dead,  and  the  consent  on  his  part  was  signed  by  his 
son,  who  made  an  affidavit  that  no  administration  had 
been  taken  out,  as  he  had  died  insolvent. 

Per  Curiam :  —  The  Court  cannot  make  the  order 
without  the  consent  of  the  legal  representative;  and 
Sir  6.  Rose  suggested  that  a  limited  administration 
under  the  statute  might  be  obtained  for  the  purpose  of 
assenting  to  the  supersedeas. 


C.R. 

Nov.2Sy 

1833. 

Proof  by  joint 
estate  for  frau^ 
dulent  abstrac- 
tion, when  ad- 
missible. 


Ex  parte  TURNER.— In  the  matter  of  MACKENZIE 

and  ABBOTT. 

XN  November  1813  a  joint  commission  issued  against 
Mackenzie  and  Abbott. 

Mr.  Commissioner  Fane  admitted  a  proof  for 
1,557/.  105.  \d.  on  behalf  of  the  joint  estate  against 
the  separate  estate  of  Mackenzie,  on  the  ground  that 
he  had  fraudulently  abstracted  that  amount  from  the 
partnership  funds. 

This  was  a  petition  to  expunge  the  proof. 

From  1811  till  July  1813  AbboU  and  Mackenzie 
were  in  copartnership  as  merchants.  Previous  to  the 
commencement  of  the  partnership  Mackenzie  \ms  in- 
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debted  to  various  persons,  which  debts  he  was  to  dis-  1833. 
cfaaige  out  of  his  private  effects.  According  to  the  ^ 
terms  of  the  partnership  Abbott  and  Mackenzie  were  TubSer. 
respectively  authorized  to  draw  sums  from  time  to  time  ^"  ''*®  matter 
iiom  the  joint  funds  by  way  of  maintenance^  not  ex-  Mackenzie 
ceeding  700/.  a  yean  In  December  1812  AbboU  dis-  *°^  '"''^**^" 
covered  that  Mackenzie  had  withdrawn  bills  to  the 
amount  of  2,700/,  from  the  joint  stock,  which  he  had 
not  entered  in  the  books,  but  had  applied  to  his  own 
imvate  use^  contrary  to  the  terms  of  the  copartnership. 
Immediately  after  the  discovery,  Abbott  remonstrated 
with  Mackenzie  upon  the  great  impropriety  of  his  con- 
duct, upon  which  Mackenzie  promised  he  would  replace 
the  amount  as  soon  as  assets  of  his  private  estate  should 
come  to  hand  from  the  Baltic,  West  Indies,  and  other 
parts ;  subsequent  to  which  time  Mackenzie  went  to  the 
island  of  Teneriffe,  to  collect  some  property  consigned  by 
die  partnership  to  that  island ;  and  during  his  absence 
his  wife  and  family  were  in  great  distress,  and,  from 
motives  gS  humanity,  Abbott  allowed  her  small  sums  of 
money  for  the  subsistence  of  herself  and  family.  No 
sums  of  money  were  ever  repaid  to  the  copartnership 
to  replace  the  sums  abstracted.  Ogg^  the  clerk  to  the 
bankrupts  firom  the  commencement  of  their  partner- 
ship till  the  issuing  of  the  commission,  deposed,  that 
upon  setding  the  account  of  the  partners  it  appeared, 
that  after  giving  credit  to  Mackenzie  for  various 
sums  paid  in  by  him  to  the  partnership  account, 
be  had  drawn  3,015/.  16«.  Orf.,  fit>m  which  deducting 
1,458/.  6#.  Sd.,  the  amount  allowed  to  be  drawn  by  the 
arddes  from  the  commencement  of  the  partnership  to 
1913,  the  date  of  the  commission,  there  remained 
1,557/.  105.  Id  overdrawn  by  Mackenzie;  that  part 
of  the  sum  of  3,015/.  16«.  M.  consisted  of  the  three 
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1893.       and  the  proof  was  allowed.  In  that  case  part  of  the  pro- 
J  ceeds  were  actually  paid  into  the  firm.     If  (as  it  must 

Ex  parte  .  . 

TuftNBB.       he  admitted  it  was)  at  first  fraudulent,  the  question  is. 

In  the  matter  ^bat  subsequent  acts  will  in  law  be  considered  as  an 
Mackkkzsm    acquiescence?     In  Sikes*  case  the  dividends  were  paid 

and  another.  ^^^  entered  from  time  to  time,  and  the  principal  pre- 
sumed to  be  returned.  The  payments  to  the  wife,  from 
motives  of  kindness^  on  account  of  her  destitute  situation, 
cannot  be  termed  approbation  of  the  fraud. 

The  Chief  Judge  : — No  di£ference  of  opinion  exists 
as  to  the  law.  It  is  admitted  that  no  proof  can  in  this 
case  be  made,  unless  the  amount  were  fraudulently  ab- 
stracted. The  question  is,  whether,  if  the  fraud  be 
proved,  subsequent  conduct  will  divest  the  transaction 
of  its  fraudulent  character.  I  am  not  satisfied  that  the 
original  transaction  amounted  to  a  fraud.  It  b  stated 
that  the  entries  were  not  r^ularly  made  by  Mackenzie 
when  he  appropriated  the  bills.  It  is  true  that  AbboU 
discovered  the  bills  had  been  taken  before  any  entry 
was  made,  but  it  is  not  necessarily  to  be  inferred  that 
they  were  taken  in  fr^ud ;  for  as  soon  as  he  is  asked  he 
admits  having  taken  the  bills,  and  they  are  entered  in 
the  books;  and  although  Abbott  did  not  immediately 
know  when  they  were  taken,  yet  it  was  known  to  the 
clerk,  whose  duty  it  was  to  keep  the  books;  so  that 
Abbott  had  the  opportunity  of  immediate  knowledge. 

In  ex  parte  Smith  (a)  it  was  held  that  the  withdrawing 
money  was  not  a  fraud  entiding  the  joint  estate  to 
prove,  as  the  transaction  was  duly  and  openly  entered 
in  the  books,  by  which  there  was  no  concealment,  the 
partner  having  the  opportunity  of  knowing. 


{a)  IG.S^J.  74. 
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If,  however^  I  were  satisfied  of  the  fraud  in  the  first        183S. 
instance,  I  am  of  opinion  that  the  subsequent  conduct        — 
would  have  waived  it,  and  that  Abbott  has  approved,  not       Xubnsb. 
morally,   but  legally  approved  the  withdrawal  of  the  ^^  ^^  mauer 
bills;    that  he  has,   by  his  conduct  before   the  bank-     Mackenzu 
ruptcy,  waived  the  tortuous  act  so  as  to  reduce  it  to  an    "*    *"^ 
item  in  the  partnership  account.  It  does  not  appear  that 
any  directions  were  given  by  Abbott  not  so  to  treat  it. 
The  debt,  therefore^  is  not  proveable,  and  the  proof  must 
be  expunged. 

Sir  John  Cross:  —  The  first  question  is,  whether  the 
original  abstraction  was  fraudulent  ?  for  it  is  admitted, 
that,  unless  it  were^  the  proof  cannot  stand.  What  are 
the  facts?  Some  twenty  years  ago,  a  fraud  was,  it  is 
said,  committed  upon  the  partnership.  To  support  a 
case  of  firaud,  strict  evidence  is  required,  and  here,  the 
party  being  abroad,  the  Court  is  asked,  after  this  lapse 
of  time,  to  convict  him  of  the  fraud  in  his  absence.  It 
appears  that  he  was  entitled,  at  the  time  of  the  alleged 
fhiud,  to  draw  out  1,200/1,  but  he  drew  out  2,700/., 
whicb5  it  is  said,  being  more  than  by  agreement  he  was 
entitled  to  draw,  is  a  fraud.  I  concur  with  his  Honor, 
that  the  proof  ought  to  be  expunged. 

Sir  George  JRose :  —  Upon  the  principles  in  equity  as 
to  fraud  there  exists  no  di£ference,  and  this  question  of 
fraud  only  arises  in  bankruptcy.  It  has  been  found  to 
be  most  convenient  to  adopt  the  rule  in  bankruptcy,  that 
pne  partner  shall  not  prove  against  another  in  compe- 
tition with  their  joint  creditors,  except  in  cases  of  firaud; 
but,  looking  at  the  state  of  the  facts  at  the  time  of  the 
bankruptcy,  and  looking  at  the  books,  I  think  there  was 
nothing  more  than  contract,  and  that  the  proof  must  be 
expunged. 
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1833.  Ordered. — Each  party  to  have  their  costs  out  of  their 

J  respective  estates,  but  the  assiirnees  to  have  their  costs 

Exparie  '  ® 

TuBNEB.      out  of  the  general  estate^  as  they  must  at  all  events  be 

Ita  the  matter  covered, 
of 
Mackenzie 
aiKi  another. 


C.  R.        Ex  parte  BOLTON.— In  the  matter  of  BAILLIE 

June2y  and  J  AFFRAY. 

July  18, 
1832.         A 

Stauite  of  limi-  ^  COMMISSION  issued  in  October  7806,  against 

tations  not  a       BaUUe  and  Jaffray. 

bar  in  osflcs  o£ 

fhmd.  In  November  1806,  J.  Parker  proved  for  1,514/.  7*. 

upon  a  Bill  accepted  by  the  bankrupts,  drawn  by 
M^Kenzie  and  Co.  in  Spain.  The  bill  did  not  become 
due  till  the  21st  October  1807,  when  it  was  dishonoured, 
and  on  the  22d,  Cor,  under  protest,  took  it  up  for  the 
honour  of  one  of  the  drawers  who  resided  in  Spain; 
and  a  receipt  for  the  amount,  signed  by  the  agent  of 
J.  Parker^  was  now  produced  in  court  by  the  assignees. 
On  the  2d  of  June  1807  a  dividend  of  is.  Sd.  in  the 
pound  was  declared ;  and  the  assignees,  not  being  aware 
that  the  bill  had  been  paid,  included  the  debt  proved 
by  i7.  Parker  in  the  first  and  in  every  subsequent  order 
of  dividend.  For  the  first  dividend,  amounting  to 
94/.  12«.  llrf.,  neither  Parser  in  his  lifetime,  nor  his 
personal  representatives,  ever  applied.  Before  a  second 
dividend  was  declared,  viz.  in  the  end  of  1807,  Parker 
died,  leaving  his  son,  since  deceased,  and  Greenwoodt 
executors.  Until  after  the  death  of  the  son^  Greenwood 
did  not  act  as  executor,  but,  soon  after  his  death,  he 
received  a  letter  from  the  solicitor  of  the  assignees 
directed  to  the  son,  apprizing  J.  Parker  that  he  might 
receive  a  dividend  on  the  proof,  which  was  the  first  inti- 
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mation  Greenwood  had  of  Parker  having  proved.    Since        18S8. 
die  first  order  of  dividend,  six  several  dividends  were,         ^— • 

Ex  parte 

between  1811  and  1828,  declared,  and  were  respectively       Boltom 

received  by  GreentaoocL     The  assignees  did  not,  at  the  ^°  ^^^  matter 

time  of  any  of  the  payments,  require  the  production  of       Baillie 

the  bill;  and  it  was  not,  till  within  six  months  of  the 

petition   being  presented,  that  they  discovered  it  had 

been  paid  to  Parker^  the  bill  having  remained  in  the 

possession  of  Car. 
In  1816  a  commission  issued  against  Greenwood^  under 

which  he  obtained  his  certificate  on  the  8th  September 

181T. 

As  executor  of  Paarher  he  proved  a  debt  of  200/. 
under  his  own  commission,  in  respect  of  monies  due  to 
the  estate  of  Parker  to  the  date  of  his  commission. 

In  December  1831  the  assignees  applied  to  Greenwood 
to  refund  the  amount  of  the  several  dividends,  which  he 
refused ;  but  tendered  to  them  the  last  dividend,  amount- 
ing to  3/.  S«.  l(f.,  paid  to  him  after  he  had  obtained  his 
certificate. 

This  was  a  petition  by  the  assignees  of  BaiUie  and 
Jaffiray^  praying  that  the  proof  made  by  J.  Parker  for 
1,514/.  7«.  might  be  expunged,  and  that  Greenwood 
might  refund  to  them  the  several  dividends,  and  pay  the 
costs  of  the  petition. 

Mr.  Swansion  and  Mr.  Richards  for  the  petition  : — 

The  dividends  having  been  paid  in  ignorance  that 
the  debt  was  fully  paid.  Greenwood  must  refund  the 
amount,  and  the  proof  be  expunged. 

Two  objections  will  probably  be  made  to  this  applica- 
tion ;  the  statute  of  limitations,  and  the  certificate  of 
Greenwood.  m 

The  statute  of  limitations  does  not,  however,  apply  to 
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1882.       diis,  which  is  a  case  of  fraud.    The  respondent  admits 
„  tluit  he  reoeiyed  the  dividends  without  finding  any  docn- 

E*  parte  ^       "^ 

Bolton      ment  amongst  Parker's  papers  shewing  he  was  entitle^ 
In  the  matter  ^jj  merely  because  inadyertently  a  letter  had   been 

Bailux  addressed  to  Parker  by  the  solicitor.  Even  if  there  had 
not  been  any  fraud,  the  statute  would  not  be  a  bar 
to  any  part  of  this  demand ;  for  six  years  had  not  run 
between  the  receipt  of  the  first  dividend  by  Ctreemoood 
and  the  time  he  became  bankrupt,  exparURosSj  2  GLSfJ. 
46.  330.  The  payment  of  a  dividend  is  in  the  adminis- 
tration of  a  trust,  and  therefore  may  be  recalled  at  any 
time,  (a) 

The  same  observations  apply  as  to  the  certificate  being 
a  bar ;  for  the  certificate  does  not  release  the  bankrupt 
from  pecuniary  demands  in  cases  of  fraud,  Mackwarth 
v.  Marshall^  3  Sim.  368. 

That  this  is  a  case  of  fraud  appears  fix>m  the  facts, 
and  from  the  respondent  not  having  applied  any  of  the 
dividends  to  the  use  of  the  testator's  estate.  The  assignees 
are,  therefore,  entitled  to  the  order  as  prayed. 

Mr.  Montagu  and  Mr.  Quin  for  the  respondents : — 
There  are  four  objections  to  this  application : — 1st, 
the  Court  has  not  jurisdiction  over  an  executor,  ex  parte 
CroWi  Mont.Sf  M.  281,  the  remedy  being  by  bill  or  by 
action;  2dly,  the  demand  is  barred  by  the  statute  of 
limitations;  and,  Sdly,  by  the  certificate;  4thly,  the 
drawer  of  the  bill  is  not  before  the  Court. 

This  is  not  a  case  of  fraud,  for  the  utmost  which  ap- 
pears is  that  the  dividends  may  have  been  paid  by  the 
assignees  in  their  own  wrong,  and  received  by  Green* 

(a)  See  Gaiwat/  v.  Barrymore,  I  Dick,  1 63.  Burke  v.  JoneSy  2F.fB. 
275,    Ex  parte  Roffey^  0  Vet,  468. 
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wood  in  enx>r,  both  parties  being  ignorant  of  their  re-  1832* 

spective  rights  at  the  time  the  payments  were  made.  — * 

Any  error  which  has  arisen  was  from  the  laches  of  the  Bolton 

assignees  in  not  requiring   the  production  of  the  bill  ^^  ^®  matter 

when  they  paid  the  dividends.  Baillie 

Supposing,  however,  that  Greenwood  was  not  entitled  *"  *°^   ^' 
to  the  dividends,   the  amount  received  prior  to  his 
bankruptcy  was  a  debt  proveable,  and,  therefore,  barred 
by  his  certificate,  and  by  the  statute  of  Umitations. 

Cwr.  ad,  vuU. 

The  Chief  Judge  : — This  is  a  petition  by  the  as-     J^y  IB. 
s^ees,  praying  to  expunge  a  proof  upon  a  bill  accepted 
by  the  bankrupts ;  and  that  Greenwood^  the  executor  of 
the  creditor,   who  proved,  may  refund  the  dividends 
received   by  him.     The   bill  was  not  due  till  twelve 
months  after  the  commission  issued,  when  it  was  dis- 
honoured by  the  bankrupts;  and,  being  protested.  Cox 
paid  it  for  the  honour  of  the  drawer.     The  payment  of 
the  bill  to  Parker  does  not  clearly  appear,   but  the 
assignees  produce  the  bill  which  they  state  they  received 
from  the  executors  of  Cox^  with  a  receipt  endorsed  upon 
the  protest;  and  it  may,  therefore,  be  inferred,  that  it 
was  paid  to  the  holder.     Previous  to  Parker's  death  in 
1807,  a  dividend  of  Is,  Sd.  in  the  pound  was  made,  but 
which  has   not    been   claimed.      In   January   1811    a 
second  dividend  of  Is.  was  declared,  and  the  assignees, 
in  ignorance  of  the  fact  that  the  bill  was  paid,  sent  a 
circular  to  Parker^  who,  being  dead,  his  executor  re- 
ceived the  circular,  and  claimed  the  dividend,  which  was 
consequently  paid  to  him. 

In  July  1814  a  third  dividend  of  \s.  4d.  was  declared  ; 
and,  in  1815,  a  fourth.  Greenwood^  the  executor, 
became  bankrupt  in  1816,  previous  to  which  he  had 
received  two  other  dividends.    He,  as  executor  of  Parker, 
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1882.        proved  about  200/.  under  his  own  commission  as  due  to 
Parker^s  estate,  and  he  obtained  his  certificate  in  1822 ; 

Eje  parte 
Bolton        &nd,  in  1828,  further  dividends  were  declared  under 

In  the  matter  j3^,-//^»s  commission,   which  were  paid  to   Greenwood, 

Baillie        The  assignees  have  since  discovered  the  fact  of  the  bill 

an   anot  cr.    i^j^^j^jg  Y^q^h  fully  paid  in  1807,  and  they  now  call  on 

Greenwood  to  refund  the  dividends  which  they  paid  in 
ignorance. 

As  these  payments  were  made  by  assignees  to  a  cre- 
ditor in  respect  of  a  proof,  they  must  be  considered  as 
payments  made  in  the  administration  of  a  trust,  in  which 
all  the  creditors  of  Baillie  are  interested.  Upon  the 
principles,  therefore,  by  which  courts  of  equity  are 
governed  in  the  administration  of  trusts,  and  in  com- 
pelling legatees  to  refund  for  the  benefit  of  creditors, 
notwithstanding  the  lapse  of  time,  or  the  negligence  of 
the  executor,  the  Court  is  of  opinion  that  the  statute  of 
limitations  is  not  a  bar;  and  that,  in  such  cases,  the 
statute  does  not  apply. 

The  amount  of  the  payments  previous  to  Greenwood's 
bankruptcy  and  certificate,  although  made  in  ignorance, 
was  a  legal  debt,  which  might  have  been  proved  under 
his  commission,  and  may,  upon  Parker's  proof  being 
expunged,  now  be  proved.  The  certificate  is,  therefore, 
a  bar.     The  proof  must  be  expunged. 

Sir  Albert  Pell:  —  In  cases  of  fraud  the  statute  of 
limitations  does  not  apply,  Bree  v.  Holbechi  Doug,  656. 
South  Sea  Company  v.  WynumdsdeU,  3  P.  fT.  143 ;  aiid 
I  am  of  opinion  that  this  is  a  case  of  fraud.  Greenwood 
received  the  dividends  as  executor,  and  was  bound  to 
apply  them  to  his  trust  estate,  instead  of  which,  in 
fraud  of  the  trust,  he  applied  them  to  his  own  use,  con- 
sequently the  statute  is  not  a  bar. 

I  abstain  from  giving  any  opinion  as  to  the  effect  of 
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the  certificate ;  but  I  am  not  satisfied  how  a  certificate        1832. 
c&o  be  a  bar  in  cases  of  fraud.  

2Sx  parte 
Bolton. 

Sir  John  Cross  concurred  with  the  C.  J.  ^°  the  matter 

of 

Bailue 

Sir  George  Rose  was  absent.  *°^  *"^'^^'- 

The  order  was,  that  the  proof  be  expunged,  and  that 
Greenu^ooc/  should  refund  the  dividends  received  since 
his  certificate,  with  costs. 


fipporfeGREENWOOD.— InthematterofBAILLIE        C.  R. 

and  JAFFRAY.  ^w.  6, 

1833. 

r  ROM  the  decision  in  the  preceding  case  of  ex  parte  rehearing  in 
BoUon^  Greenwood  was  desirous  to  appeal  to  the  Lord  ^"^[^jS/* 
Chancellor,  and  a  special  case  was  prepared  and  ap-  »<  montiis. 
proved  by  both  parties,  and  submitted  to  Sir  John  Cross  ^h«!rin**°nwd 
for  his  signature;  but  the  statements  did  not  meet  his  notetatethe 
Honor's  approbation,  and  a  considerable  time  elapsed  trhich  the  re- 
befbre  he  finally  determined,  when  it  was  returned  with  ^"JJ^  " 
an  alteration  in  the  statement  of  one  fact  with  which   upon  an  appli. 
Greenwood  was  dissatisfied.  *^^°°  ^^ ^ 

assignees  to 

,  This  was  a  petition  for  a  re*hearing,  and  it  prayed  expungea  proof 

that  the  order  might  be  reversed,  or  that  the  fact  in  the  exchange  bj  the 

special  case  upon  which  Sir  John  Cross  did  not  agree  Jhe*'^;^"'* 

with  the  parties  might  be  found  by  the  Court.  because  the  bill 

•  had  since  been 

paid  by  a  third 

Mr.  Swanston^  for  the  assignees  of  BaiUie  and  Co.,  dwJw  roust  be 
objected,  1st,  that  following  the  rule  in  Chancery,  a  »enred,  notwith- 
petition  could  not  be  re-heard  after  the  lapse  of  six  assignees  have 

.«  the  bill  in  their 

nionlhs.  possession. 

\OL.  I.  F 
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1833.  Mr.  Moniagu  was  not  called  upon  to  answer  the 

""""        objection. 

Ejc  parte 
Gbkenwooo. 

In  the^matter       p^  Curiam : — There  is  no  such  rule  in  bankruptcy  (a), 

Baiixi£        and  a  petition  may  be  re-heard  at  any  time,  especially 

and  another*         i  i     •  •      i  • 

under  such  circumstances  as  m  this  case. 

Sir  John  Cross  did  not  concur,  thinking,  that  after  the 
lapse  of  time,  and  the  special  case  having  been  prepared^ 
the  re-hearing  was  precluded. 

Objection  overruled. 

Mr.  Swanston  then  objected,  that  the  petition  of  re-, 
hearing  did  not  specifically  state  the  ground  upon  which 
the  re-hearing  was  asked. 

Per  Curiam : — Petitions  of  appeal  and  of  re-hearing 
need  not  state  the  grounds;  if  they  do^  the  party  is 
limited  to  the  special  grounds  stated. 

Objection  overruled.  Sir  John  Cross  dissentient. 

Nov.  7.  Mr.  Montagu  and  Mr.  Quin  for  the  petitioner. 

Sir  George  Bose^  upon  the  petition  being  opened,  said, 
that  the  order  was  defective  upon  the  face  of  it,  it  not 
appearing  that  the  drawer  of  the  bill  had  been  served  or 
appeared  upon  the  original  hearing,  and  that  the  proof 


(a)  See  ex  parte  Dewdney^  15  Vet.  479.  Ex  parte  lU^ley,  19  Fcr. 
467.  Ex  parte  Baker,  Mont.  4*  M.  879.  Ex  parte  BoUtmii 
Mont.  4  M.  327.     Ex  parte  TmdaU^  Mont.  379. 
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coiild  hot  be  expunged  in  his  absence,  as  he  was,  upon        183S. 

the  payment  of  the  bill,  entitled  to  all  the  dividends,        

unless  it  were  an  acceptance  for  the  drawer's  accommoda-  Greenwood. 
tion,  which  does  not  appear  upon  the  petition ;  and  even  ^°  ^^^  matter 
if  it  had  so  appeared  he  would  be  a  necessary  party.  Baillie 


and  another. 


The  Chief  Judge: — There  are  two  points;  1st, 

that  no  question  on  the  merits  can  be  raised  in  the 

absence  of  the  drawer;  and,  2dly,  that  the  petition  does 

not  state  such  a  case  as  warranted  the  order,  as  it  did 

not  appear  that  it  was  an  accommodation  bill.     Primd 

Jade^  therefore,  Parker^  as  indorsee,  upon  payment  of 

the  bill  became  trustee  for  the  drawer,  and  the  only  way 

that  can  be  answered  is  by  shewing  that  it  was  an 

accommodation  acceptance.    I  think,  upon  that  question 

die  drawer  ought  to  be  heard,  which  is  the  essential 

question  now  raised.     It  seems  to  have  been  overlooked 

fay  the  Counsel  and  Court  upon  the  original  hearing,  or, 

if  mentioned  at  all,  it  certainly  was  not  pressed  by 

counsel. 

Mr.  Swanston  and  Mr.  Richards  in  support  of  the 
order: — 

This  objection,  even  supposing  it  would  have  been 
valid  upon  the  original  hearing,  is  now  too  late,  the 
objection  of  want  of  parties  being  a  preliminpry  objection. 
The  only  grounds  of  opposition  relied  on  were  the 
statute  of  limitations  and  the  certificate.  This  objection 
supposes  3an  interest  in  the  drawer ;  but  the  bill  is  in  the 
possession  of  the  assignees,  which  is  conclusive,  as  no 
demand  could  be  made  upon  the  bill  without  the  posses- 
sion, and  they  must  therefore  be  considered  as  the  owners. 
If  the  bill  were  outstanding  the  objection  might  perhaps 
^  good.     But  Greenwood  by  the  tender  of  the  three 

F  2 
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1833. 

Ex  parte 

Geeenwooo. 

In  the  matter 

of 

Baiulie 

aod  another. 


All  questions 
open  on  re* 
hearing. 


guineas  admitted  the  right  of  the  assignees,  by  which  he 
is  precluded.  The  assignees,  as  holders,  have  all  the 
right  upon  the  bill  as  such. 

[The  Chief  Judge  : — But  then,  as  mere  holders,  the 
assignees  would  not  have  any  right  to  make  this  applica- 
tion, as  the  Court  would  have  no  jurisdiction.  It  does 
not  appear  for  what  purpose  the  bill  was  given  up  by 
Cox.  If  because  he  had  no  interest,  that  is  quite  different 
to  its  being  given  up  because  the  drawer  had  no  interest. 
It  was  taken  up  by  Cox^  as  stated  by  the  assignees,  for 
the  honour  of  the  drawer,  who  became  entitled  to  all 
the  dividends ;  and  Greenwood^  as  representative  of  the 
holder,  who  proved,  would  be  trustee  for  the  drawer,  and 
the  assignees,  having  paid  the  dividends  to  Greemcoodj 
could  not  recover  them  back. 

The  whole  question  is  open  upon  the  re-hearing,  and 
must  be  considered  as  if  it  were  being  heard  for  the  first 
time ;  for  although  the  present  point  was  not  pressed  at 
the  original  hearing,  yet  if  the  Court  now  sees  that  the 
order  is  erroneous  it  will  rectify  it.] 

It  seems  that  the  assignees  ought  to  have  taken  an 
assignment. 

[Sir  George  Rose : — They  would  not  be  in  a  better 
situation  if  they  had  an  assignment;  they  might  have  a 
right  of  action,  but  there  would  be  no  jurisdiction  in 
this  Court.  They  would  not  have  any  greater  right  than 
a  stranger  taking  an  assignment  of  a  debt.] 

It  is  not  an  assignment,  but  a  release  of  all  right  upon 
the  bill.  The  assignees  claim  the  benefit  of  that  release, 
by  having  the  dividends  returned  which  were  jMud  in 
ignorance.  It  is  not  necessary,  upon  a  question  between 
the  holder  and  a  person  who  has  received  payment  of 
a,  bill,  that  every  person  whose  name  appears  upon 
the  bill  should  be  served.     It  is  improbable  that  any 
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daim  would  be  made  after  the  lapse  of  twenty  five       1833. 
years.  — 

Ex  parte 

As  to  jurisdictioDi  as  a  creditor  has  a  summary  remedy  Geeenwood. 

against  assignees  to  enforce  payment,  so  assignees  are  ^"  ^®  matter 

entitled  to  the  same  summary  process  to  recover  back  Baillie 

dividends  which  have  been  received  by  a  party  who  *°   "°^^  ^' 
oii|;ht  not  to  have  received  them. 

The  Chiet  Judge  t — 

It  is  to  be  regretted  that  this  objection  was  not  more 
pressed  upon  the  former  hearing,  for  the  argument  was 
upon  the  merits,  that  the  statute  of  limitations  and 
certificate  barred  any  demand,  by  which  it  appears  that 
Greenwood  did  not  consider  he  had  received  them  as 
trustee  for  any  person,  nor  did  he  when  he  tendered  the 
three  guineas. 

The  application  was  on  the  ground  tliat  Greentvood 

received  the  dividends  in  fraud  of  the  bankrupt's  estate. 

If  it  had  been  an  accommodation  bill,  then  he  would 

have  had  no  right  to  receive  them ;  but  that  question 

could  not  be  decided  in  the  absence  of  the  drawer. 

There  is  no  allegation  in  the  petition  that  it  was  an 

accommodation  bill;  and  although  it  is  not  necessary 

that  the  same  precision  should  be  observed  as  in  special 

pleading,  yet  the  petition  must  state  sufficient  to  lead  to 

the  £ur  inference.     Here  the  only  circumstance  is  the 

possession  of  the  bill,  but  the  deliveiy  to  the  assignees 

might  have  been  with  a  claim  of  the  dividends,  or  it 

might  have  been  the  giving  up  the  right  which  then 

existed  on  the  bill,  which  would  raise  a  very  different 

question.     The  fair  inference  on  the  statement  in  this 

case  18,  that  it  was  an  ordinary  mercantile  transaction, 

and  not  accommodation.     The  giving  up  the  bill  may 

be  a  release  as. to  future  dividends,  but  how  can  it  give 

^  right  to  recall  those  which  have  been  paid  ? 

F  3 
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1B33.  As  it  is  a   re-heariog   I   will   further  consider  the 


Ex  parte 
Gbbenwooo* 


question. 


and  another. 


In  the^ matter       gj^  George  Rose:— 

Baiixib  I  was  not  present  upon  tlie  former  occasion ;  and  upon 

reading  the  order  I  looked  at  the  petition  to  see  if  it 
sustained  it.  The  facts  are,  shordy,  that  the  bill  was 
proved  by  the  holder  against  the  acceptor  before  it  was 
due,  and  upon  its  becoming  due  was  paid  by  the  drawer. 
But  did  that  give  the  assignees  any  right  to  have  the 
proof  expunged  ? 

Then  it  is  said  that  the  assignees  have  got  possession 
of  the  bill,  and  that  the  mere  circumstance  of  possession 
is  to  work  a  total  extinguishment  and  release  to  the 
extent  of  entiding  the  assignees  to  have  the  proof  ex- 
punged, and  to  recall  the  dividends  paid  before  they  had 
even  the  possession  of  the  bill.  But  how  can  it  have 
any  such  effect?  The  certificate  might  be  an  answer  to 
any  claim  by  Cox^  though  it  might  not  as  against  a 
claim  by  the  assignees.  Is  it  to  be  a  relinquishment  to 
destroy  all  that  has  been  done,  or  is  it  to  be  only  a 
release  and  assignment  as  to  future  dividends?  All  the 
dividends  which  were  paid  to  Greenwood  appear  to  have 
been  properly  paid,  and  the  only  e£fect  of  any  assignment 
is  to  give^  a  right  to  any  subsequent  dividend.  Any 
other  view  could  not  be  sustained.  Then,  if  the  claim 
is  by  the  effect  of  the  bill  being  assigned,  the  cer- 
tificate is  a  good  defence,  although  it  might  not  as 
between  a  creditor  and  the  assignees,  in  consequence  of 
the  trust  existing  in  the  administration  of  the  bank- 
ruptcy. 

In  no  view  can  the  order  stand,  for  upon  the  face  of 
the  assignees'  petition  it  appears  that  the  bankrupts 
were  the  persons  primarily  liable  as  acceptors,  and  the 
order  ought  to  be  rescinded. 
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Sir  John  Crois  said  he  was  not  prepared  to  give  his        1833. 
judiment.  ' 

°  Ex  parte 

Cwr^  ad*  VtdL  Greenwood. 

In  the  matter 
of 

Sir  cAiAfi  Cross : —  Baillik 

This  petition  stood  over,    from  my  unfortunately       r^^^  ^j 
differing  from  my  learned  colleagues.  1834. 

[His  Honor  here  stated  the  facts  of  the  case.] 
This  petition  was  heard  in  1832,  when  three  of  the 
judges  (Sir  George  Eose  not  being  in  Court),  after  a 
fbll  hearing,  decided  that  the  certificate  was  a  bar,  but 
that  the  statute  of  limitations  did  not  apply,  as  it  was  a 
case  of  fraud*     Nothing  is  done  for  twelve  months,  and 
tiien  an  application  is  made  for  a  special  case,  and,  when 
that  could  not  be  settied,  a  petition  for  a  re-hearing 
was  presented  by  Greenwood^  in  order  to  obtain  the 
decision  of  the  Court  on  the  question  of  fraud,  so  as  to 
enable   him  to  have   the  special  case  settied  for  the 
purpose  of  appealing.  When  the  re-hearing  came  on.  Sir 
George 22ose  stated  that  the  original  order  made  was  invalid 
for  want  of  parties,  and  that  the  assignees  must,  therefore, 
heffn  de  novo.     In  this  I  am  unable  to  concur.     If  the 
error  were  apparent  on  the  fiice  of  the  petition  or  order, 
the  Court  of  Appeal  could  rectify  it  immediately.     If 
the  objection  were  not  so  apparent,  and  required  to  be 
Qiged  by  counsel  in  argument,  it  is  too  late :  Greenwood 
has  repudiated  being  trustee  for  any  one.     Now  it  is 
proposed  to  rescind  the  order,  and  dismiss  the  original 
petition,  on  the  ground  of  a  jus  tertii ;  an  objection  not 
taken  by  Greenwood  or  his  counsel,  but  by  the  Court. 
And,  unless  there  be  any  imperative  inflexible  rule  to 
prevent  it,  justice  demands  that  this  case  should  be 
again  re»heard.     The  Court  ought  not  to  surprise  par- 
ties with  objections  of  its  own.     The  parties  desired  a 
re-hearing  as  to  the  question  of  fraud,  and  to  that  they 
ouglit  to  be  confined,  and  the  assignees  ought  not  now 
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1834*        to  be  dismissed  the  Court  upon  a  point  of  form.     It  is 

alleged  that  the  drawer  has  an  interest  in  the  billy  and 

Gee£nwood.    ^6  &i^  called  on  to  presume  this  fact ;  but  as  the  parties 

In  the  matter  ^j^^  could  furnish  evidence  of  the  real  facts  have  been 
of 
Baillib       dead  so  many  years,  I  can  only  consider  the  case  as  it 

an  anot  er.  ^pp^j^^s  before  us.  Upon  Car's  death  his  representa- 
tives handed  the  bill  over  to  the  assignees,  from  which  it 
clearly  appears  they  considered  they  had  no  interest  in 
it,  yet  we  are  called  upon  to  presume  a  jus  tertii  after 
this  lapse  of  time. 

Feb.  20,  His  Honor  the  Chief  Judge  : — 

1834.  When  this  matter  was  under  discussion  in  this  Court  in 

1832,  the  only  defence  suggested  by  the  affidavits  of  the 
respondent,  or  urged  by  his  counsel  at  the  bar,  was  the  an- 
swer given  to  the  application  made  by  the  assignees  before 
the  petition  was  presented ;  namely,  that  Greemoood  had 
i*eceived  the  dividends  in  question  in  ignorance  of  the  fact 
that  Parker  had  received  payment  of  the  bill  in  his  life- 
time; and  that,  as  the  five  first  dividends  had  been  re- 
ceived, without  fraud,  more  than  six  years  before  the  ap- 
plication to  refund,  the  respondent  was  entitled  to  avail 
himself  of  the  legal  defence  afforded  by  the  statute  of 
limitations;  and  that  the  last  dividend,  therefore, 
amounting  to  three  guineas,  was  all  that  the  assignees 
were  entitled  to^  and  that  that  sum  had  been  tendered  to 
them  and  refused ;  and  tliat,  if  not  protected  to  the  full 
extent  by  the  statute,  he  was  at  least  entitled  to  retain 
the  three  first  dividends  received  before  the  date  of  his 
own  commission,  under  which  he  had  obtained  his  certifi- 
cate. In  the  course  of  the  argument  it  was  suggested  to 
the  counsel  by  me,  whether  the  respondent  might  not 
be  considered  as  holding  the  dividend  in  trust  for  Cox, 
who  had  taken  up  the  bill  for  the  honour  of  one  of  the 
drawers,  which  was  assented  to  at  the  time,  and  followed 
up  by  the  remark,  that,  in  that  view  of  the  case,  Co* 
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ought  to  have  been  served  with  the  petition ;  but,  upon         1834. 
the  representation  by  the  counsel  ibr  the  assignees  that 
the  bill  had  been  delivered  up  to  them  by  the  represen-    Gbeenwood. 
tatives  of  Car,  who  was  dead,  and  that  it  was  then  in  '°  thc^^mattcr 
their  possession,  the  objection  was  not  pressed,  and  the       Baillie 
argument  proceeded  on  the  merits  upon  the  considera- 
tion of  which  the  order  was  eventually  made  which  the 
present  petitioner   now   seeks   to   rescind    or  modify. 
Upon  the  petition  being  opened  on  the  re-hearing,  the 
learned  Judge,  who  had  been  absent  upon  the  former 
occasion,  having  suggested  that  the  order  to  expunge 
the  proof,   having  been   made  in   the  absence  of  the 
drawer,  and  of  those  who  represented  his  interest  in  the 
bill,  and  without  any  proof  of  service  upon  them,  could 
not  be  supported,  and  the  objection  having  been  adopted 
by  the  counsel  for  the  respondent,  it  was  thought  de- 
sirable to  have  that  question  argued  and  decided  in  the 
first  instance,  because,  if  that  objection  should  prevail, 
it  might  become  unnecessary  again  to  discuss  the  effect 
of  the  certificate  and  the  statute  of  limitations.     When 
the  suggestion  was  made  upon  the  hearing  of  the  ori- 
ginal petition,  I  thought  it  was  answered  by  the  facts  of 
the  case,  from  which,  coupled  with  the  possession  of  the 
bill    by   the   assignees,   I  thought  it  might   be   fairly 
inferred  that  the  bill  had  been  accepted  for  the  accom- 
modation of  the  drawer,  and  that  they  had  no  claim 
upon  the  estate  of  the  acceptor  in   right   of  Parker^ a 
proof;  and,   as  tlie   objection   was   not  pressed,   both 
parties  seeming  desirous  to  have  the  petition  decided  on 
the  merits,  I  considered  the  objection  as  to  the  service 
waived,  and  proceeded  to  form  my  judgment  upon  the 
questions  raised  by  the  parties   whose   interest  alone 
could  be  concluded  by  our   decision.     But  when   the 
objection  was  renewed  upon  the  re-hearing,  and  pressed 
upon  our  attention)  it  became  necessary  to  examine  it 
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1834.        more  attentively,  and  for  that  purpose  I  thought  it  right 
*~~~         to  postpone  our  final  judgment  upon  tlie  point  mitil  we 

Ex  fHiftC  - 

Greenwood.    Could  have  an  opportunity  of  deliberating  and  consulting 
In  the  matter  ^^p^^  ^^  subject, 

Bailue  The  way  in  which  the  difficulty  presents  itself  to  my 

m    ano   er.    ^^^^  j^  |.|,jg.   ^^  assignees  demand  the  restitution  of 

the  dividend  paid  to  Greenwood  upon  Parher^s  proof; 
if  they  assert  their  claim  made  in  their  diaracter  of 
assignees  of  the  bankrupt  acceptor,  it  is  necessary,  as  a 
preliminary  step,  that  they  should  expunge  the  proof  oi 
Parker*s  debt  from  the  proceedings,  and  this  they  ac- 
cordingly ask  the  Court  to  do ;  but  if  any  other  person 
has  an  interest  in  maintaining  the  proof  upon  the  pro- 
ceedings, the  Court  ought  not  to  expunge  it  withoot 
his  consent  The  first  question  to  be  asked,  therefore, 
IS,  has  any  other  person  an  interest  in  the  proof?  Prmd 
foLcie^  the  acceptor  of  a  bill  of  exchange  must  be  taken 
to  have  efiects  of  the  drawer  in  his  hand,  and,  therefore, 
if  upon  the  dishonour  at  maturity  the  drawer  take  it  up, 
he  is  entitled  to  recover  the  amount  fit>m  the  acceptor, 
if  solvent,  or,  if  bankrupt,  to  prove  it  against  his  estate ; 
or  if  it  has  already  been  proved  by  the  indorser,  to  stand 
in  the  place  of  the  indorser,  and  to  receive  the  dividend 
upon  his  proof;  and  a  person  taking  up  a  bill  for  the 
honour  of  the  drawer  stands  in  the  same  situation,  (a) 
In  this  case,  therefore,  Cox,  when  he  took  up  the  bill 
in  question,  in  1807,  must,  primd/cune^  be  considered  as 
taking  Parker's  place,  and  as  entitled  to  all  the  rights 
attached  to  his  proof  in  respect  of  the  bill.  But  this 
primd  facie  case  may  be  rebutted  by  proof  that  the  bill 
was  accepted  by  the  bankrupts  for  the  accommodation  of 


(a)  Ex  parte  Wackerbeth,  5  Vet,  574.    Ex  parte  Lambert,  13  Fe§. 

no. 
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the  drawers,  and  that  they  bad  no  effects  of  the  drawers        1834. 

m  tbeir  hands ;  in  which  case,  though  the  acceptor  would         

be   liable    to  Parker  as   an   indorsee    for   value,   the    GREEmJooD. 
drawers,    by  taking    up    the    bill,    would    derive  no  ^"  ^^^  matttr 
daim  under  Parker's  proof,  and  Cos  of  course  could       Bailue 
have  no  better  title  than  theirs.     The  main  question,    **"*  another, 
therefore,  upon  the  branch  of  the  case  now  under  consi- 
deration, is,  whether  there  be  sufficient  evidence  to  shew 
that  this  was  an  acceptance  for  the  accommodation  of  the 
drawers^  and  that  the  acceptors  had  no  effects  in  their 
hands. 

The  fact  principally  relied  on  by  the  assignees, 
namely,  the  delivery  to  them  of  the  bill  by  the  represen- 
tatives of  CoXf  is  not,  I  think,  sufficient  to  raise  any 
inference  in  their  favour,  unless  all  the  circumstances 
onder  which  it  came  into  their  possession  were  before 
jdie  Court.  It  may,  certainly,  have  been  delivered  up  by 
Cost's  executors,  because  they  knew  that  Cox  had  no 
daim  in  rcBpect  of  it ;  but  it  may  have  been  sent  to  them 
fiir  the  purpose  (rf*  ascertaining  whether  he  had  any  such 
daim  or  not,  cnr  for  some  other  purpose ;  and  we  are  left 
without  any  due  to  guide  us,  by  those  who  had  it  in  their 
power  to  give  the  fullest  explanation. 

There  are,  however,  other  circumstances  in  this  case 
tending  strongly  to  the  conclusion  that  the  acceptors 
never  received  any  value  for  this  bill.  At  the  time  it 
was  taken  up  by  Cox  there  was  upon  it  the  endorsement 
by  the  commissioners,  shewing  that  it  had  been  proved 
under  JBaiUie  and  Jajffrat^a  commission.  At  that  time  a 
dividend  to  the  amount  of  94fL  12«.  lid.  had  been  de- 
clared upon  the  proof. 

The  commission  was  worked  in  London.  The  bill 
was  taken  up  in  London,  by  a  merchant  who  must  have 
wdl  understood  the  right  of  parties  upon  such  instru- 
ments; and  yet  no  claim  was  made  by  Cox  for  the  dividend. 
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1834«        The  inference  from  these  facts  is  certainly  very  strong^ 

that  Cox  knew  that  the  drawer  had  no  claim  upon  the 

GaEENwooj.   acceptor  in  respect  of  this  bill ;  and,  therefore,  that  he 

In  the  matter  either  never  took  the  trouble  to  enquire  whether  any 

Baillie        dividends  had  been  declared,  or,  being  aware  of  the  fact, 

aa    anpt  er.    j^jj^^  ^  receive  them.     But  the  case  does  not  rest 

there ;  for,  although  the  bill  has  remained  in  the  hands  of 
Cox  or  his  personal  representatives  for  more  than  twenty 
years,  he  seems  neither  to  have  claimed  the  amount  from 
the  drawer  or  the  acceptor,  for  the  vouchers  in  the  year 
1831  come  out  of  the  hands  of  his  personal  representa- 
tives. These  are  undoubtedly  very  striking  facts  ;  from 
which,  if  Cox  were  before  the  Court,  and  could  give  no 
satisfactory  explanation  of  them,  I  should  feel  myself 
compelled  to  draw  the  conclusion,  that  the  bill  had  been 
taken  up  by  him  because  tlie  drawers  were  primarily 
liable,  and  that  he  had,  therefore,  no  interest  in  Parhar^s 
proof  against  the  bankrupt.  But  then  there  are  circum- 
stances to  be  placed  in  the  opposite  scale  :  the  assignees 
must  have  had  the  means  of  ascertaining  whether  the 
bill  was  for  value  or  not;  they  must  be  taken  to  have 
known  their  right,  if  it  was  not  for  value,  to  recover  against 
the  drawers ;  they  appear  to  have  been  ignorant  that  the 
drawers,  or  any  person  for  their  honour,  had  taken  up 
the  bill ;  their  forbearance,  therefore,  to  seek  reimburse^ 
ment  from  the  drawers,  raises  as  strong  an  inference  of 
their  consciousness  that  the  acceptance  was  for  value  as 
the  silence  of  Cox  affords  on  the  other  side.  And  now 
they  are  before  the  Court  they  might  have  shewn  the 
fact  that  it  was  not  for  value ;  they  might  have  shewn 
the  circumstances  under  which  they  obtained  the  bill 
from  Cox's  executors ;  and  yet  they  leave  us  without  any 
explanation.  Are  we,  then,  in  the  absence  of  those  who 
represent  the  drawer's  interest,  to  raise  an  inference 
against  them  in  favour  of  parties  who  might  have  given 
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further  information,  but  have  failed  so  to  do?    I  think         1834. 

we  ought  not ;  because  I  do  not  feel  myself  at  liberty  to         

draw  the  same  inference  from  the  conduct  of  persons    Gre'bnwood. 
not  before  the  Court,  whom  the  party  requiring  me  to  ^^  ^^^  matter 
draw  the  inference  ought  to  have  brought  before  us,  that       Bailue 
I  should  have  done  if  they  had  been  called  upon  for  an    *"^  another. 
explanation  and  had  failed  to  give  it,  and  still  less  :when 
the  party  on  whom  the  burthen  of  proof  resU  fails  to 
give  all  the  explanation  of  which  his  case  is  susceptible. 
Neither  do  I  think  that  the  mere  possession  of  the  bill 
by  the  assignees,  unexplained,  entitles  us  to  consider  them 
as  representing  the  interest  of  the  drawers,  and  to  ex- 
punge the  proof  as  upon  their  consent.    I  am,  therefore, 
of  opinion,  that  we  ought  not,  upon  this  evidence,  to  ex- 
punge the  proof;  and  considering  the  direction  to  refund 
the  dividend  as  merely  consequential  upon  the  direction  to 
expunge  the  proof,  the  former  order  made  upon  the  origi- 
nal petition  must  be  rescinded,  of  course  without  costs. 

The  only  remaining  question  is,  wlmt  is  to  be  done 
with  the  original  petition  ?  there  are  three  ways  of 
disposing  of  it :  1st,  by  dismissing  it  with  costs ; 
Sdly,  by  dismissing  it  without  costs ;  Sdly,  by  allowing 
the  assignees  to  amend,  re-answer,  and  serve  all  parties, 
reserving  tlie  question  of  costs  until  the  merits  shall  be 
ultimately  decided.  In  looking  at  this  part  of  the  case 
I  cannot  exclude  from  my  view  the  fact  that  the  respon- 
dent has  obtained  possession  (innocently  I  will  assume) 
of  a  considerable  sum  of  money  to  which  he  had  no  legal 
daim,  and  which  he  had  not  applied  to  the  only  purpose 
to  which,  if  rightly  received,  it  ought  to  have  been 
appropriated,  and  that  a  great  portion  of  this  money  he 
may  successfully  refuse  to  refund.  Neither  can  I  over- 
look the  circumstance,  that  the  point  upon  which  the 
case  is  now  disposed  of  was  not  set  up  by  him  as  a 
ground  of  defence  in  the  first  instance,  in  which  case 
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1884;  the  G>art  might  have  allowed  the  petition  to  stand  ov< 
till    the   proper   parties  were  before  the  Court;  bi 

GaKSNwooD.    ^6  assignees  may  have  been  misled  into  the  belief  th 

In  the  matter  ^^^  grounds  relied  on  in  the  respondent's  affidavit  wei 

Baillie       the  only  question  to  be  agitated  in  argument.    I  thinl 

an    anot  er.    hQ^g^^j.^  ^^^^  j^  jg  too  late  now  to  amend  ;  and,  on  fu 

consideration  of  all  the  circumstances  of  the  case,  I  ai 
of  opinion  that  the  petition  ought  to  be  dismissed,  bu 
upon  the  grounds  alluded  to,  and  in  deference  to  tl 
opinion  of  my  colleagues,  upon  whose  judgment,  i 
coincidence  with  mjr  own,  the  original  order  was  mad 
and  especially  in  deference  to  the  opinion  alread 
expressed  by  the  learned  Judge  on  my  right,  I  think 
ought  to  be  dismissed  without  costs. 

The  original  order  was  rescinded,  and  the  petition  < 
the  assignees  dismissed. 


C.  R.        Ex  parte  SMITH.— In  the  matter  of  STR  ANGMAl 
June  5, 

1833.        J[n  this  case  a  fiat  was  issued  against  A,  on  the  petitic 
Where  the  peti.  of  JB.,  which  was  not  Opened.     Soon  after  a  fiat  issu' 

tiomng  creditor  ^  ^  ■  ^  ^ 

becomes  b«ik.    against  B.  himself.     An  official  assignee  had  been  f 

nipt  before  the  •    ^  j        j        m    a   ^ 

fourteen  days      pointed  Under  B.S  fiat. 

&^h^i"fJi^,       This  was  the  application  of  a  creditor  of  ^.  that 

the  Court  wiu    existing  fiat  against  A.  should  be  annulled,  and  a 

not  supersede        /.       .  ,  . 

on  the  petition    nat  issue  on  nis  petition. 

of  another  ere- 

^^^^  Mr.  Montagu  for  the  petition. 

isme  a  new  fiat* 

Mr.  Ayrtoriy  for  the  official  assignee  under  B, 
submitted  to  any  order  the  Court  might  make. 

Per  Curiam : — The  fourteen  days  allowed  fc 
ing  A's  fiat  have  not  yet  elapsed.     The  assi 
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B.J  when  elected,  may  proceed  with  the  fiat  against  A.  1833. 

It  is,  therefore,  doubtful,  to  say  the  least,  whether  we  ' 

have  authority  to  make  the  order  prayed.     All  we  can  Smith.^ 

order  is  —  Let  Smith  be  at  liberty   forthwith  to  take  '"  *^«  matter 

new  docket  papers  into  the  office ;  and,  if  the  present  Strangman. 
fiat  against  A.  is  not  prosecuted,  let  Smith  be  at  liberty 
to  take  out  a  new  fiat. 


Ex  parte  MEDLEY.— In  the  matter  of  HAYDAY.  C.  R. 

1  HE  petition  stated,  that,  shortly  after  issuing  the  fiat,         1833.' 

the  petitioning  creditor  quitted  the  country,  and  that  it  The  petitioning 

was  uncertain  when  he   would   return.     That  it  was  ^Jji*^;*2id^ 

material,  and  necessary  for  the  interests  of  the  creditors,  ^'  was  appre- 

•^  .  .  '   hendedthe 

that  a  fiat  should  be  immediately  prosecuted  against  banimipt  would 
him ;  and  the  petitioners  were  prepared  to  issue  a  fiat,  jhe  fourteen 
The  petition  prayed,  that  the  petitioners  might  be  sub-  ^^^^^^^^ 
stituted  as  petitioning  creditors,  the  present  fiat  annulled,  not  elapsed.    A 
and  a  new  fiat  issue.  •  tioned  tt>niper- 

Bede»  under- 

Mr.  MoniagUj  in  support  of  the  petition,  stated  that  taking  to  isme 
it  was  apprehended  that  the  bankrupt  might  follow  the  But  tiie  Court 
petitioning  creditor ;  and  that  it  was  usual  to  make  the  ^ere. 
order  prayed,  without  prejudice  to  the  rights  of  the 
present  petitioning  creditor. 

Per  Curiam : — The  time  for  proceeding  with  the  fiat 
has  not  yet  elapsed.  In  a  few  days  it  will,  and  then  the 
petitioners  may  take  out  a  new  fiat  as  of  course. 

Application  refused,  (a) 

{a)lnejt  parte  Segrh,CovLTto(  issued  before  the  expiration  of 

Review,  llth  December    1833,  the  fourteen  days,  he  con^m^tng. 

the  petitioniiig  creditor  was  too  Mr.  Parker  for  petitioner, 

poor  to  gaoQ  with  the  fiat,  and  Mr.  Spenee  for  petitioning  er^ 

it  was  annulled,  and  a  new  fiat  ditor. 
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C.  R.  In  the  Matter  of  BRECKNELL- 

Dec.  9  J  A 

1833.  ^  PETITION  to  supersede,  with  consent  of  all  the 

All  the  creditors  creditors,  was  presented.    They  had  all  signed  but  one, 

supersedeas  but  ^^^  ^^^  ^  Creditor  for  £2  14«.  4c/,  and  was  at  Malta. 

si%^ 9d.  ^^^  solicitor  had  signed,  but  without  authority, 

who  was  abroad.  The  supersedeas  vfos  allowed,  on  depositing  with  the 

depositing  that  registrar  the  ^€2  l4fS.  M.^  with  interest  at  5/.  per  cent., 

*""?  T!?  *^j  together  with  a  sum  to  cover  the  creditor's  expences  on 

r^istrar,  and  a  ^                                                                                           '■ 

sum  to  meet  taking  tlie  money  out  of  Court. 

the  expenoe  of 
taking  it  out 
of  Court 


C.  R.  Ex  parte  TULL.— In  the  matter  of  DAVIS. 

Dec.  9. 

1833.         I  {jjg  ^jjg  ^  petition  by  a  creditor  residing  in  America. 

forseeuntTfor  '^^  prayer  was  for  the  payment  of  a  dividend. 

oosts  is  friduh        ]vir,  MofUagu^  on  behalf  of  the  assignees,  applied  for 

UMUjufti,    Ex- 

•mining  a  wit-  security  for  costs.  He  Stated  the  order  of  12th  August 
oraimissimier^  1809,  requiring  signature  to  the  petition  by  the  peti- 
as  to  the  matter  tioner,  except  in  cases  of  partnership,  or  absence  from 

of  the  petition,  .  .  . 

and  an  appliea-  the  kingdom ;  in  the  former  of  which  cases  the  signature 
Court  that  the  ^^  ^"^  ^^  ^^^  parties  is  to  be  deemed  sufficient,  and  in 
'*^'d*^  S!7  ^^  latter  case  the  petition  is  to  be  signed  by  the  person 
hearing  with  presenting  the  same  on  behalf  of  the  person  so  abroad, 
tion,  is  a  waiver  ^^  ^^  present  case  the  petition  had  been  signed  by 
of  the  right.       ^j^g  agent  on  behalf  of  the  petitioner.     With  respect, 

however^  to  the  responsibility  of  the  solicitor  signing, 
doubt  was  entertained,  as  it  had  been  decided,  in 
ex  parte  Titley,  2  Bx>se^  83,  and  ex  parte  Cadley,  I  Mont. 
352,  that  no  responsibility  for  costs  attached  upon  the 
attesting  solicitor,  but  that  it  was  confined  to  the  pro- 
priety of  the  petition.  Mr.  Montagu  added,  that  this 
application  was  made  within  the  rule  of  practice  in 


CASES  IN  BANKRUPTCY.  81 

similar  cases  in  the  courts  of  common  law  and  of  eqnityj        1833. 
in  both  of  which  courts  the  rule  is,  that  an  application 
ibr  security  for  costs  from  a  petitioner  abroad  is  a  matter        Tull. 
of  course,  if  made  before  any  proceeding  by  the  defen-  *"  *^®  matter 
dant ;  and  that,  in  the  present  case,  there  had  not  been        Davis. 
any  proceeding. 

Mr.  Stewart^  for  the  petitioner,  admitted  the  rule  to 
be  as  stated  by  Mr.  Montagu,  but  said  that,  in  the 
present  case,  there  had  been  a  proceeding,  the  assignees 
having  examined,  before  the  commissioner,  a  witness  with 
respect  to  the  petition,  and  had  this  day  made  an  appli- 
cation to  the  Court  to  compel  the  registrar  to  attend  at 
the  bearing  with  the  examination. 

And  of  this  opinion  was  the  Court,  who  said  that 
requiring  a  security  for  costs  was  strictissimi  juris;  and 
that  the  examination,  and  the  application  this  day  as  to 
the  registrar's  attendance,  were  to  be  considered  as  a 
proceeding. 

Dismissed  with  costs. 


In  the  matter  of  SKINNER.  C;  ^' 

July  S  J 
fp  ^  ^  1833 

1  HIS  was  a  petition  by  the  pledgee  of  policies  of 

insurance,  praying  a  sale,  and  leave  to  bid.  property 

pledged,  the 
assignees  cannot 

Mr.   Swanstorij  for  the  assignees,  stated  they  were  ^JJSi*  "^'^*** 
desirous  of  being  allowed  to  fix  a  reserved  bidding. 

Mr.  Montagu  for  the  petitioner: — Applications  by 
asngnees  for  reserved  biddings  are  often  made,  but  con- 
stantly refused,  as  was  the  case  in  Sir  George  Ducketts 
Vol.  I.  G 


Skinkeb. 
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1833.        bankruptcy,  where  the  property  to  be  sold  was  of  very 

;  fi:reat  value.     AUowinff  a  reserved  biddius:  would  enable 

In  the  matter  ^  .  *'  ,         ^ 

of  the  assignees  to  prevent  a  sale  by  fixing  an  unreasonable 

sum.     Moreover,  assignees  have  no  right  to  interfere 

with  a  mortgagee  or  pledgee,  except  to  redeem.   • 

Per  Curiam  : — We  cannot  permit  assignees  to  have 
a  mere  reserved  bidding.  If  they  desire  actually  to  bid 
for  this  property,  they  may  have  permission ;  but  then 
they  must  recollect  that  the  property  may  be  knocked 
down  to  them  like  any  other  bidder. 

Reserved  bidding  refused. 


C.  R.  -Ea?  parte  ASHLEY.  —  In  the  matter  of  BELL. 

Dec.  9, 10,    rp    ^  ,         . 

1833.         '"-  HI'S  ^^s  ^  petition  by  the  assignees  to  rescind  a  sale 

The  Court  will    of  mortgaged  property  sold  under  the  fiat,  for  which  the 

«  J 

puni^^hjthe  mortgagee  had  bid  and  become  the  purchaser,  without 
mortgagee,  be-    previous  leave  of  the  Court. 

ceuse  he  bid  

without le«Te  The  facts  of  the  case  are  as  follow:    Part  of  the 

*  *  •  bankrupt's  real  property  was  mortgaged  to  Dixon  for  a 
term  of  one  thousand  years  to  secure  5,000^,  which  the 
commissioners,  upon  the  application  of  Dtxon,  ordered 
to  be  put  up  to  sale  in  the  usual  manner.  Where- 
upon the  assignees  agreed  with  Dixon  that  the  fee 
simple  of  the  premises  should  be  sold  instead  of  the 
term  only.  ITie  assignees  wished  to  have  a  reserved 
bidding,  but  Dixon  refused  to  agree  thereto.  At  the 
sale  the  premises  were  knocked  down  to  the  agent  of 
Dixon  for  4,400/.  The  assignees  refused  to  confirm 
the  sale,  and  gave  notice  to  Dixon  that  they  would  pay 

14 
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off  the  principal  and  interest,  which  be  refused  to  accept,        1833. 
unless  they  would  pay  the  auctioneer's  charges,  the  costs       _ 
of  obtaining  the  order  for  sale,  and  the  costs  and  ex-       Ashley. 
pences  of  his  solicitor  in  coming  up  to  London,  and    ^  *  e^matter 
attending  the  sale,  &c.  Bell. 

The  petition  prayed,  that  the  contract  of  purchase 
might  be  rescinded  and  given  up ;  and  that,  upon  pay- 
ment to  Dixon  of  the  balance  of  principal  and  interest, 
he  raigiit  be  ordered  to  surrender  or  convey  the  rnort* 
gaged  premises  to  the  a&^gnees ;  and  tliat  XHaron  might 
be  ordered  to  pay  all  costs. 

Mr.  Swanston  and  Mr.  Bethell  for  the  petition  :-— 
The  sale  must  be  set  aside,  the  mortgagee  having 
bid  without  previous  leave  of  die  Court,  ex  parte 
Hammondj  Buckf  464.  The  practice  of  obtaining 
leave  is  founded  on  very  good  reason ;  for  if  the  mort- 
gaged estate  sells  for  more  than  the  ihor^ge  money, 
the  mortgagee,  being,  as  to  the  surplus,  a  trustee  for 
the  mortgagor,  is  bound  to  obtain  the  highest  possible 
price,  in  order  that  there  may  be  a  surplus ;  while, 
as  a  purchaser,  he  of  course  will  endeavour  to  pay  as 
little  as  possible.  If  he  had  a  power  of  sale  he  could  not 
buy  of  himself;  and  what  difference  in  this  respect  is 
there  between  a  power  of  sale  by  agreement  of  the  par- 
ties and  by  order  of  the  commissioners  ? 

By  the  established  course  of  practice  of  obtaining 
orders  to  bid  on  the  one  side,  and  by  the  absence  of  all 
authoritjr  for  a  contrary  course  on  the  other,  it  has  be^ 
come  a  rule  that  a  mortgagee  can  never,  without  leave, 
become  a  purchaser  in  bankruptcy  when  he  has  obtained 
an  order  for  sale.  It  is  a  rule  in  equity,  that  no  person 
shall  bid,  without  leave,  at  a  sale  of  property  in  the 
produce  of  which  he  is  interested.  And  this  rule  is  so 
strict  as  to  extend  to  cases  to  which  the  reason  does  not 
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18S3*       reach,  so  that  the  guardian  cannot  purchase  the  estate 
'        of  the  infant. 

Ex  parte 

In  the  matter      ^^*  Montagu  and  Mr.  Anderdon  for  the  mortgagee 
^  were  stopped  by  the  Court 


Bell. 


The  Chief  Judge  : — 

There  is  nothing  stated,  either  in  the  petition  or 
affidavits,  to  induce  the  Court  to  think  that  there  has 
been  any  such  impropriety  of  conduct  on  the  part  of 
this  mortgagee  as  to  call  upon  us  to  rescind  the  sale. 

The  charges  and  objections  are — 

1st.  He  bid  without  the  previous  order  of  the  Court, 
with  some  unfair  intentions. 

2d.  That  he  thereby  obtained  an  unfair  advantage. 

If  the  second  charge  had  been  made  out,  that  is,  if 
the  mortgagee  had  been  guilty  of  unfair  conduct,  and 
had  thereby  obtained  an  unfair  advantage,  I  would  have 
rescinded  the  sale. 

As  to  the  first  charge,  what  is  advanced  in  its 
support  ? 

1st.  That  he  did  not  obtain  leave. 

2d.  That  he  did  not  assent  to  the  assignees  having  a 
reserved  bidding,  (a) 

8d.  That  he  employed  another  to  bid  on  his  behalf. 

Neither  the  second  nor  the  third  objections  are 
enough  to  induce  me  to  rescind  the  sale. 

As  to  the  first,  that  he  did  not  previously  obtain  leave, 
it  is  certainly  stated  in  all  the  books  of  practice,  and 
confirmed  by  numerous  cases,  that  the  practice  is  to 
obtain  a  previous  order  ;    but  in  all  those  books  the 


(a)  See  re  Skinner^  ante  page  purchase ;  but  if,  instead  of  in- 

81.    If  the  assignees  buy  in  the  sisting  on  his  right^be  apply  for 

mortgaged  premises  upon  a  re-  a  re-sale,  he  waives  his  right,  ex 

served  bidding,  it  seeras  that  the  parte  Baldoch^  2  Dea,  S^  Ch.  60,  • 
mortgagee  may  hold  thecd  to  the 
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statement  is  accompanied  by  an  expression  of  doubt  as        1833. 
to  its  necessity.     And  the  reason  of  the  doubt  of  the         """"" 
Vice-Chancellor  in  ex  parte  Hammond^  Buck^  464,  was,       Ashley. 
because  out  of  bankruptcy  it  was  not  necessary;  besides  ^°  the  matter 
whicb^  in  that  case  the  application  was  on  behalf  of  the        Bell. 
mortgagee. 

It  is  quite  clear  that  out  of  bankruptcy  it  is  no 
objection  to  title  that  a  mortgagee  has  become  a  pur- 
chaser. And  no  principle  can  be  stated  as  the  foun- 
dation of  the  practice  in  bankruptcy,  except  that  Sir 
Edward  Sugden,  in  his  work  on  Vendors  and  Purchasers, 
states,  that  it  may  be  said  he  could  not  be  both  vendor 
and  purchaser  without  leave  of  the  Court.  But  that 
ground  is  not  enough  to  induce  me  to  set  aside  the  sale, 
although  it  may  be  enough  to  induce  us  to  refuse  our 
assistance  when  he  comes  here  for  specific  performance, 
by  calling  on  the  assignees  to  convey  to  him,  or  goes 
before  the  commissioner  to  prove  for  the  balance. 

The  rule  requiring  the  mortgagee  to  procure  an  order 
to  bid,  if  it  exist  at  all,  is  merely  technical,  otherwise 
the  Court  would  not  grant  orders  for  that  purpose  so 
very  readily  as  tliey  do.  In  this  case  he  bought  the  fee, 
and  not  his  mortgage  term  ;  his  title  did  not  enable  him 
to  set  up  the  fee  for  sale. 

Sir  John  Cross  : — 

The  petitioners  complain  of  an  irregularity  only: 
they  do  not  come  to  set  aside  the  sale  merely  because 
the  mortgagee  purchased,  but  because  it  was  so  very 
Usual  to  obtain  leave  to  bid  that  not  doing  so  amounted 
to  a  most  irregular  deviation  from  the  usual  practice.  I 
do  not  impute  any  fraud  to  DixoHj  but  the  effect  of  this 
irregularity  is  that  he  gains  700/.  It  has  been  stated 
that  Dixon  might  abandon  the  order  for  sale,  and  stand 
upon  his  rights  as  mortgagee ;  but  I  do  not  conceive  he 
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1833.        could  do  so^  without  the  assent  of  the  assignees^  after  soi 

much  has  been  done  under  it. 

Ashley.  This   sale  took  place    under  unusual,   and,   in    my 

lu  the  matter  opinion,  irregular  circumstances ;  the  result  is,  a  gain  of 
B£;.L..        700/.  to  Dixon;  my  opinion,  therefore,  is,  that  Uie  sale 
ought  to  be  set  aside ;  not  on  any  abstract  principles,; 
but  because  justice  requires  it  to  be  done  in  this  parti- 
cular case. 

Sir  George  Rose : — 

When  mortgages  are  sold  under  an  order  of  the  com- 
missioners,  it  is  not  the  mortgagee,  but  the  assignees 
who  sell,  (a)  The  fact  that  orders  to  bid  are  usually 
obtained  only  shows  that  some  doubts  existed  which 
rendered  it  prudent.  In  the  present  case  it  would  have 
saved  a  petition.  No  doubt  the  practice  has  been  to  ob- 
tain an  order.  But  who  ever  doubted  that  a  mortgagee 
might  purchase  without  ?  If  the  parties  had  continued 
solvent,  Dixon  could  clearly  have  taken  a  conveyance  pf 
the  equity  of  redemption,  or  a  release  of  all  the  right  of 
the  mortgagor.  If  there  were  any  such  principles  or 
reasons  preventing  mortgagees  purchasing  as  those 
which  prevent  trustees  or  solicitors,  the  Courts  would 

(a)  It  was  formerly  supposed  tually  a  general  order  to  prevent 

that  upon  the  sale  ot*  a  legal  a  petition    in    every  particular 

mortgage,  the  solicitor  of   the  case. 

mortgagee  conducted  the  sale,  The  assignees  conduct  the  sale 

S9e  I  MonL^' Gregg,  96;  but  thh  of   an    equitable   mortgage,  ex 

question    being    agitated     some  parte  Stfiith,  2  Dea,  4f  Ch,  60. 

y^^s  ago,    Mr.    Montagu  said.  When    mortgaged    property    is 

that  h^  would  inquire    at  the  sold,  and  the  same  solicitor  is 

bankrupt  office,  and  the  petition  concerned  for  the  aisignees  and 

stood  over   until  after  the  in«  the  mortgagee,  a  separate  soH- 

quiry.    The  result  of  which  was,  citor  should  be  appointed  for  the 

that  the  assignees  conducted  the  purposes  of  the  sale.     JEjp  parte 

salcf  as  the  mortgagee  acts  under  Ho/fe  and  Milne,  1  D,^'  C.  77. 
the  general  order,  which  is  vir- 
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have  acted  very  unadvisedly  in  granting  orders  to  bid        1833. 
with  the  facility  they  have,  it  being  done  almost  quite  of 
course.     But   even    supposing   that  it   could   be  now       Ashley. 
shown,  for  the  first  time,  that  the  law  was  otherwise,  it  '"  the^matter 
would  be  too  much  to  call  on  this  Court,  on  a  petition         Bell. 
in  bankruptcy,  to  decide  against  the  validity  of  such 
purchases,  when  our  decision  might  have  a  most  impor- 
tant effect  upon  title  throughout  the  whole  kingdom* 

This  petition  appears  to  me  altogether  irregular  as  to 
the  relief  it  prays.  If  the  mortgagee  carried  his  order 
for  sale  into  eflfect  improperly,  this  Court  might  in- 
terfere ;  but  how  ? 

This  petition  prays  the  Court  to  rescind  the  sale;  but 
it  does  not  follow  that  would  be  done,  even  if  we  were  of 
opinion  the  mortgagee  had  acted  improperly  in  pur- 
chasing. In  those  cases  where  the  Court  interferes  the 
sale  is  never  set  aside  in  the  first  instance,  but  a  re-sale 
is  ordered,  and  the  first  purchaser  is  held  to  his  bargain, 
unless  a  better  price  is  obtained  on  the  second  sale,  (a) 
But  it  is  doubtful  whether  we  could  order  a  re-sale  in  this 
case.  All  the  assignees  could  do  would  be  to  rescind  the 
order,  which  is  now  fundus  qfficioj  and  cannot  be  en- 
forced a  second  time  against  the  mortgagee. 

Concerning  the  second  branch  of  the  prayer,  this 
Court  has  no  more  jurisdiction  to  order  the  redemption 
of  a  mortgage  than  it  has  to  entertain  a  criminal 
question.  If  the  mortgagee  came  here  to  compel  the 
assignees  to  convey  to  him,  then  indeed  would  properly 
arise  the  question,  whether  they  might  set  up  his  pur- 
chasing without  an  order  as  a  defence.  But  tliis  appli- 
cation is  similar  to  one  that  the  contract  should  be 
delivered  up  to  the  assignees,  which  is  far  too  much  for 
them  to  demand. 

If  there  exist   in   the  profession  an  opinion  ttiat  a 


(«)  Ejt  parte  Reynolds^  5  Ves,  707.     Ex  parte  Lacrt/,  6  Ves*  62  J. 
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1833*        mortgagee  may  safely  purchase,  it  ought  to  be  under- 

stood  that  nothing  which  now  falls  from  the  Court  is 

Ashley  intended  to  shake  that  opinion.  But,  on  the  other  hand. 
In  the  matter  ^gr^  certainly  is  a  practice  that  mortgagees  should 
Bell.  procure  an  order  to  bid ;  and  I  would  not,  incidentally, 
on  a  petition  of  this  sort,  make  any  order,  or  deliver  any 
judgment,  to  interfere  one  way  or  the  other  with  such 
practice,  which  no  doubt  is  a  prudent  one.  The  cir^ 
cumstances  of  this  case  are  not  such  as  to  authorize  the 
Court  to  set  aside  the  sale ;  and  we  only  declare  suck 
to  be  our  opinion  when  we  declare  that  this  petition  must 
be  dismissed. 

Costs  reserved.     Parties  to  endeavour  to  settle  them 
out  of  Court  (a) 

*  ■■  ■■■»■■■■■■■■■■  ■  I  ■■»■  »  i^^— ^  t^^^,^  m  m  ^^^»^i  ■■■ill 

(a)  In  a  note  to  1  Madd,  148.  made,  as  was  the  case  in  the 

is  the   following:— ^  The   re-  estate  called  Cannons,  purchased 

porter  has  a  short  note  of  a  cose  by    your    Honour;    and    there 

in  Hilary  tenn  1806,  in  which  it  seems  to  be  no  reason  why  such 

was  decided,  that  under  an  order  an   application    should    not    be 

in  bankruptcy  for  the  sale  of  a  made  in  bankniptcy.    Mr.  Agar, 

mortgaged  estate,  the  mortgagee  for  the  assignees,  did  not  object, 

may  become  the  purchaser,  and  And  the  Vice  Chancellor   said« 

come  in,  under  the  commission,  There  can  be  no   objection  to 

for  so  much  of  the  mortgage  this  person  being  a  bidder.    It  is 

money  as  was  not  raised  by  the  for  the  interest  of  the  estate  that 

sale."  there  should  be  as  many  bidders 

The   next  case   is    ex  parte  as   possible.     Petition   granted. 

Marthf  1  Madd,  148.  a.o.  1815.  Costs  out  of  the  estate. 

There  Mr.  Coo^e  stated  that  there        The  next  case  is  ex  parte  Du 

was  no  express  decision  that  a  Cane^  Buck,  18.  a.d.  1816.    It 

mortgagee  cannot  purchase  the  was  contended,  on  behalf  of  the 

mortgaged  estate  ^  ;    but    some  petition,  by  Mr.  Harl^  that  orders 

doubts  having  been  expressed,  it  of  the  nature  prayed  were  made 

was  thought  prudent  to  apply  for  every  day,  as  they  were  mani* 

the  present  order.  In  causes  such  festly  for  the  benefit  of  the  bank- 

an  Older  has    frequently    been  rupt's  estate,  and  prevented  the 

~~~  ZTl  \    T    property  from  being  sold  at  an 

*    Qu,    "Without    an    oidcr"  ,        ,  t,,     ^ 

,     , ,  undervalue.     Mr.  Roots  opposed 
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Ex  parte  DAVIS.— In  the  matter  of  HAGLEY.  c.  R. 

A  MORTGAGEE  with  a  power  of  sale  had  himself  ^^^^' 
put  up  the  premises  for  sale  under  the  power,  and  now  ^  mortcairee 
applied  to  the  Court  for  leave  to  bid.  ^»th  a  power  of 

sale  liimself  put 
up  the  premises 

Mr.  Richards  for  the  petitioner.  for  sale,  and 

then  applied  for 

Mr.  Steuvirt  for  the  assignees.  Hdlt^^uU 

_   not  be  per- 

tbe  petition,  on  the  ground  that  Mr.  Pretton,    as    anticut    curias^  j^^  waived  the   ' 

die  Court  would  not  sufler  a  stated  the  general  understanding  power,  and  had 

partj  who  was,  in  (act,  the  vendor  of  the  profession  to  be,  that  it  l^^"^?*^^!, 

of  the  property,  to  become  the  was  necessary  for  the  mortgagee  order  of  the 

porcbaser,  because,  as  such,  he  to  apply  to  the  Court  for  liberty   commiasioDera. 

would  have  an  interest  in  de-  to  bid  at  the  sale.   And  the  cases 

predating  its  value.    The  Vice  of  ex  parte  Du  Cane  and  ex  parte 

Chancellor    said,  In    all    these  Marth  having  been  mentioned, 

cases,  where  it  is  necessary  to  the  order  was  made  as  prayed, 

ipply  to  the  Court  for  leave  to  the  petitioner  paying  the  costs  of 

become  a  purchaser,  there  must  the  application,  and  the  assignees 

be  a  possibility  of  some  conflict-  consenting. 

iog  interest,  otherwise  the  appli*        Ex  parte  Hodson,  \Gl.S^J,\2» 

caition   would   be     unnecessary,  a  j).  1821.    The  Vice  Chancellor 

And  the  order  was  made.  said.  The  mortgagee  might  bid  if 

In  this  case  the  Vice  Chan-  the  sale  were  before  the  comrois- 

cellor  appears  to  have  been  of  sioners,  and  conducted  by  the 

opinion,  that  the  order  was  only  assignees. 

necessary  when  there  was  a  pos-        In  ^jr  parte  Robinson,  Mont.  4" 

sibility  of  some  conflicting  in-  Mac.  261.  a  J).  1829,  the  Vice 

terest.  Chancellor  said,  I  am  informed 

The  next  case  is  ex  parte  Hani'  that  the  ordinary  practice  at  the 

sMMu/,  Buck,  464,  A.o.  1 820,  where  bankrupt  office  is  to  draw  up  the 

the  Vice    Chancellor   said,    he  order,  directing  the  costs  to  be 

doubted  the  necessity  of  presenting  paid  by  the  mortgagee,  who  a|>- 

petitioiis  in  cases  of  this  nature ;  plies  to  the  Court  for  permission 

for,  as  it  was  always  competent  to  to  bid ;  and  1  think  this,  which  is 

a  mortgagee  to  purchase  from  the  usual  rule,  the  most  proper 

the  mortgagor  the  equity  of  re-  one. 

demption,  it  did  not  appear  to        Where  the  assignees  consent, 

him  that  the  bankruptcy  made  the    costs  of   the  petition   for 
any  diflferencc  in    thb   respect,    leave  to  bid  may  be  paid  out  of 
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1833.  Per  Curiam :— 

A  mortgagee  with  a  power  of  sale   cannot  be  per- 

Davis.        niitted  to  bid,  unless  he  waives  his  power  of  sale^  comes 
In  the  matter  j^  under  the  fiat,  and  has  the  premises  put  up  for  sale 
Hagls\.      under  the  order  of  the  commissioners,  when  the  assignees 
will  have  the  conduct  of  the  sale. 

Dismissed  with  costs,  {a) 


the  proceeds  of  sale.    Ex  parte  therefore,  only  be  for  want  of  a 

Say  i  Mont,  364,  S.  C.  1  Dea.  j*  better  purchaser  that  the  mort- 

Ch.  38.  A.D.  1831.  gagor  can  be  compelled  to  sell  to 

The  general  rule  is,  that  where  the  mortgagee.    But  courts  view 

a  mortgagee  applies  for  leave  to  transactions  even  of  that  sort  be- 

bid  he  must  pay  the  costs  of  the  tween  mortgagor  and  mortgagee 

petition,    unless    the    assignees  with  considerable  jealousy,  and 

should  consent  otherwise.    £x  will  set  aside  sales  of  the  equity 

parte  WilUams,  I  Dea.  ^  Ch.  489.  of  redemption  where  by  the  in- 

A  J).  1832.  fluence  of  his  incumbrance  the 

In   WM  V.  Rorke,  2  Sch.  i  mortgagee  has  purchased  for  less 

Lef,  661,  on  a  question  whether  than  others  would  have  given, 

a  lease  from  a  mortgagor  to  a  and  there  were  circumstances  of 

mortgagee    could    stand,    Lord  misconduct  in  his  obtaining  the 

Redetdcde  says  (p.  673),  Another  purchase. 

objection  was,  that  this  decision  In  er  parte  Hod$on^  1  GL     J. 

may  tend  to  impeach  dealings  be-  12.  a.d  1821,  the  mortgagee  had 

tween  mortgagor  and  mortgagee  a  power  of  sale,  but  was  allowed 

for  a  sale  of  the  equity  of  re-  nevertheless  to  waive  the  power, 

deihption.    But  to  this  a  good  and  come  in  under  the  commis- 

answer  was  given    at   the  bar.  sion,  and  have  his  mortgage  sold 

The  cases  are  totally  different ;  as  usual ;  in  which  case  he  was 

the  parties  stand  in  a  different  allowed  to  bid. 

relation.  If  there  be  two  persons  In  ejc  parte  Davit,  ante  p.  89, 

ready  to  purchase,  the  mortgagee  the  Court  refused  a  mortgagee, 

and  another,the  mortgagor  stands  selling  under  a  power  of  sale, 

equally  between  them ;   and  if  leave  to  bid,  unless  he  wuved  the 

the  mortgagee  should  refuse  to  power,  and  came  in  under  the 

convey  to  another  person,  the  commission, 
mortgagor  can  compel  him,   by 

applying  the  purchase  money  to  (a)   Ex  parte  Hodson,  I  Gi.  Sf 

pay  off*  the  mortgage.    It  can,  J.  12.  supra  in  thb  page. 
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Ex  parte  CLEGG.— In  the  matter  of  DOUGLASS.        C.  R. 

December', 
1  HE  petition  in  this  case  stated  that  there  were  cross        1B33. 
acceptances  between   the  petitioners  and  the  bankrupt,  ^vbe^e  there 
that  the  bankrupt's  were  dishonoured,  and  a  fiat  having  tances,  and  the 
issued  against  him,  the  petitioners  refused  to  pay  the  dear,  the  Court 
bUl  which  they  had  given  the  bankrupt,  insisting  on  their  ^^^^1^^'' 
right  to  set  off,  whereupon  the  assignees  commenced  an  bringing  an 
action  against  them  on  the  bill.     The  prayer  was,  that 
the  petitioners  might  be  declared  entitled  to  their  set  off, 
and  the  assignees  restrained   from   proceeding  in   the 
action. 


Mr.  Swansion  and  Mr.  K.  Parker  for  the  petition  were 
stopped  by  the  Court. 

Mr.  Twiss  and  Mr.  Sogers  for  tlie  respondents : — 
The  remedy  in  this  case,  if  any,  is  by  set  off  at  law. 
Injunctions  are  only  granted  where  there  is  an  equitable 
defence,  though  not  a  legal  one.  (a)  The  only  case  in 
which  such  an  injunction  was  ever  granted  is  ex  parte 
MUmettj  1  Bose,  395,  the  ground  there  being  that  the 
commissioners  had  actually  found  that  a  balance  was 
doe  from  the  person  bringing  the  action. 

The  Chief  Judge  : — There  is  no  doubt  that  any 
party  h&s  a  right  to  come  into  this  Court  for  relief 

{a)  Equity  grants  relief  in  all  a  set  off  in  law  and  in  equity, 

cases  where  there  is  an  equitable  ex  parte  Flinty  1  Swanst.  55.    If 

but  Dot  a  legal  set  o£^  Jamei  v.  a  party  neglect  to  plead  a  set  off 

Kynmcr^  5  Ves,  108.     But  it  has  at   law,   he    cannot    afterwards 

been  said,  that  there  is  not  any  come  to  equity  for  relief.     Ex 

^tifiereoce  in  bankruptcy  between  parte  Host,  Buck,  127. 
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]  833.        against  the  assignees,   in  respect  of  all  acts  done  by 
them  as  such.     This  is  the  ficround  of  the  interposition 

Ejf  parte  °  '^ 

Clegg.  of  the  Court  in  the  case  of  short  bills.  The  question 
In  the  matter  ^f  ^^^  should  stand  over,  because  it  is  possible  to 
Douglass,  conceive  that  the  conduct  of  the  assignees  in  bringing 
this  action  has  been  so  improper  as  to  require  that  they 
should  pay  costs  personally,  though  I  do  not  pretend  to 
anticipate  such  a  result.  The  action  must  be  stayed  in 
the  meanwhile. 

Sir  John  Cross :  —  This  is  a  petition  to  restrain 
the  assignees  from  an  improvident  expenditure  of  the 
estate  in  pursuing  an  action,  in  a  case  where  set  off 
must  succeed  at  law.     I  think  the  injunction  ought  to 

go- 
Sir  George  Rose:  —  I  apprehend  there  can  be  no 
question  but  that  these  bills  may  be  set  off  at  law,  and 
that  the  action  must  be  stayed.  The  only  question  is, 
who  is  to  pay  the  costs  of  this  petition.  In  order  to 
decide  that,  we  must  ascertain  what  were  the  motives  of 
the  assignees  in  bringing  an  action,  when  they  might 
have  called  the  petitioners  before  the  commissioners, 
who  would  have  taken  the  account,  and  have  stated  the 
balance,  on  whichsoever  side  it  might  be.  We  must, 
therefore,  send  this  case  to  the  commissioners,  to  pursue 
an  inquiry  relative  to  these  questions.  But  nothing 
that  can  be  supposed  to  arise  in  tlie  course  of  such 
inquiry  can  prevent  the  injunction  going  in  the  mean 
time. 

Injunction  to  stay  action  granted.  An  inquiry  to  be 
prosecuted  before  the  commissioners.  Costs  to  stand 
over. 
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Ex  parte  LUCAS. — In  the  matter  of  OLDHAM.  C.  R. 

Dec.U, 
In  1829  Oldham  agreed  to  lease  certain  premises  to        1833. 

EdgCj  who    thereupon    entered    into    possession.     In  ^„^^*°^r 
March  1831  a  commission  issued  against  Oldham^  and  and  lessee  both 

_    -  .     •         •  1  •  -n  J  rr*9       become  bank- 

in  July  1831  a  commission  issued  against  JSoj^^a.     Ihe  mpt^andthe 
assignees  of  Edge  entered    upon   the    premises,   and  [^{f^^j^ 
elected  to  take  the  agreement,  whereon  a  draft  lease  it  seems  the 

Court  have  not 

was  tendered  them  by  the  assignees  of  Oldham^  con-  jurisdicUon  to 
taining  a  covenant  not  to  assign,  which  they  refused  to  ^^^!^^^^ 
execute.  .         •  ' —    ^ 

This  was  a  petition  by  the  assignees  of  Oldham,  pray-  Court  refused 
ing  that  the  assignees  of  Edge  might  be  ordered  to  ****"*^**'*" 
execute  the  lease. 


Mr.  Swanston  having  read  the  petition^  Sir  George 
RoK  said.  The  questions  were, 

1st.  Whether  the  assignees  agreed  to  accept  the 

lease? 
2d.  Whether  there  be  jurisdiction  over  the  assig- 
nees? 

3d.  Whether,  if  there  be,  this  Court  will  enforce 
specific  performance  ? 

Mr.  SwansUm  and  Mr.  Geldart :  — 

Assuming  the  fact  that  the  assignees  agreed  to  accept 
the  lease,  the  question  is  as  to  the  power  of  this  Court 
to  enforce  specific  performance ;  a  power  which  it  is  in 
the  discretion  of  courts  of  equity  to  exercise  or  not. 
But  this  discretion  is  not  arbitrary,  being  guided  by  the 
circumstance  whether  or  not  damages  would  be  an 
adequate  compensation ;  and  the  only  qualification  of 
the  rule  is,  that  parties  coming  to  equity  for  specific 
performance  must  themselves  do  equity ;  so  that  if  there 
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1833.        be  any  circumstances  of  fraud  the  Court  may  refuse  to 
interfere ;  but  its  discretion  is  bounded  by  such  circum- 

Ex  pattc  ,  , 

Lucas.        Stances,  and  where  they  are  wanting  the  Court  is  bound 

In  the  matter  j^y  gyery  rule  to  interfere.     As  there  is  no  want  of 

Oldham.      equity  in  this  case,  the  only  question  is,  whether  the 

Court  has  power  to  interfere^  which  it  has,  both  the 

parties  being  bankrupt  (a) 

Formerly,  when  bankruptcy  petitions  were  heard  before 
the  Lord  Chancellor,  the  Court,  on  all  occasions  where 
it  was  practicable,  shifted  cases  over  from  its  jurisdiction 
in  bankruptcy,  to  its  more  enlarged  jurisdicticxi  as  a 
court  of  equity. 

The  distinction  between  equity  and  bankruptcy  con- 
sisted in  this,  that  in  bankruptcy, 

1st.  The  evidence  was  on  affidavits ; 

2d.  There  was  no  appeal ; 

3d.  There  was  less  deliberation  than  in  equi^. 

None  of  these  reasons  now  apply. 

[Sir  George  Sose : — In  the  proposed  lease  the  assignees 
would  be  personally  liable,  and  not  merely  as  assignees ; 
what  jurisdiction  then  have  we  over  them  ?  JErskinef 
C.  J. :  If  assignees  take  a  lease  under  ordinary  circum- 
stances, they  are  only  liable  while  they  keep  it:  they 
may  assign,  and  get  rid  of  that  liability.  (6)  If  they 
were  compelled  in  this  case  to  sign  the  lease,  and  be- 
come personally  liable,  assignees  would  never  adopt 
agreements  for  leases,  however  beneficial.] 

In  fact  they  have  adopted  this  lease,  and  the  lialnlities 

(a)  See   ejt  parte    Edwardty  charge    themselves*      Omaiom  v. 

1  Atk.  100.  Corricy  8  Madd.  330.    See 

(6)  If  assignees  accept  a  lease,  observations  by  Sir  S. 

for  the  purpose^  as  il  seems,  of  bs  to  the  act  called  his  act.    The 

discharging   the   bankrvpt,    they  part  which  is  in  italics  b  an  io- 

roay,   it  has   been  determined,  ference  from  the  case,  which,  as  it 

ftssign  it  to  a  beggar,  and  dis-  may  not  be  correct,  if  in  italics. 


CASES  IN  BANKRUPTCY,  95 

consequent   thereto  are  the  result  of  such  adoption,         1833. 
which  was  in  their  own  election.  ^ 

£x  parte 

In  ex  parte  Fedorj  Buckj  429,  Lord  l^dcn  ordered        Lucas. 
the  assignees  to  repay  a  deposit  to  a  purchaser,  even  matter 

after  the  commission  had  been  superseded.  In  ex  parte  Oldham, 
Gouldj  1  GL  jf  c7.  231,  the  Court  compelled  a  purchaser 
of  part  of  the  bankrupt's  property  to  complete  his 
purchase.  In  that  case  the  Court  exercised  jurisdiction 
for  specific  performance  as  fully  as  any  court  of 
equiQr  could  do.  There  the  party  was  a  purchaser; 
here  the  parties  are  assignees,  which  makes  a  much 
stronger  case  for  the  interference  of  the  Court.  In 
ex  parte  TamkinSf  Sugd.  V.  &  P.,  App.  xi..  Lord  Eldon 
decreed  specific  performance  against  the  assignees,  they 
having  appointed  puffers  to  bid  for  a  mortgaged  estate 
sold  under  the  order  of  the  commissioners,  and  two  lots 
being  knocked  down  to  them. 

[The  Chief  Judge: — That  case  goes  no  further 
than  this,  that  assignees  are  bound  to  indemnify  the 
estate  from  the  consequences  of  their  acts.] 

As  to  their  personal  liability  on  actions  by  landlords 
for  rent  on  leases  which  they  have  elected  to  take,  the 
smallness  or  total  want  of  assets  would  be  no  answer; 
they  must  personally  pay  the  rent,  if  there  be  no  assets. 
.  In  the  very  important  case  of  ex  parte  CowaUy 
iB.Sf  Aid.  123,  the  Judges  defined  their  opinion  of 
what  was  the  jurisdiction  of  the  Lord  Chancellor  in 
bankruptcy.  Lord  Tenterden  says,  <'  A  petition  in 
bankruptcy  is  Jestinwn  remedium,  and  it  contributes 
not  less  to  the  saving  of  expence  dian  the  saving  of 
time.  The  proceeding  under  the  commission  operates 
by  way  of  sudden  seizure  of  property  belonging  or  sup- 
posed to  belong  to  a  bankrupt.  A  process  so  speedy 
and  sununary  requires  to  be  controlled  by  a  speedy  and 
summary  course  of  relief."     And  again,   *^  We  think 
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1833. 
— ..         the  assignees  are  unquestionably  subject  to  the  oontroul 

Ex  parte      ^jjj  jurisdiction  of  the  Lord  Chancellor  sitting  in  bank- 
In  the  matter  ruptcy  for  all  acts  done  by  them  in  their  character  of 

Oldham.      assignees  by  virtue  or  under  colour  of  the  commission." 

We  now  come  to  the  act  under  which  this  Court  sits. 
The  recital  is  important,  as  defining  the  nature  of  the 
evil,  and  of  the  remedy  intended.  The  preamble  re- 
cites, that  ^^  it  is  expedient  to  provide  means  for  admi- 
nistering and  distributing  the  estate  and  effects  of 
bankrupts,  and  of  determining  the  questions  which  from 
time  to  time  arise  touching  the  same,  other  than  are 
provided  by  the  said  act,  to  the  end  that  the  rights  as 
well  of  the  bankrupts  themselves  as  of  their  creditors 
may  be  enforced  with  as  little  expence,  delay,  and  un- 
certainty as  possible."  And  the  second  section  enacts 
that  the  Court  of  Review  **  shall  have  superintendanoe 
and  controul  in  all  matter  of  bankruptcy,  and  shall 
also  have  power,  jurisdiction,  and  authority  to  hear  and 
determine,  order,  and  allow  all  such  matters  in  bank- 
ruptcy as  now  usually  are  or  lawfully  may  be  brought 
by  petition  or  otherwise  before  the  Lord  Chancellor, 
whether  such  matters  may  have  arisen  in  the  said  Court 
of  Bankruptcy  or  elsewhere,  except  as  is  herein  other- 
wise provided ;  and  also  to  investigate,  examine,  hear, 
and  determine  all  such  other  matters  within  the  juris- 
diction of  the  said  Court  of  Bankruptcy  as  are  by  this 
act,  or  may  be  by  the  said  rules  and  regulations,  assigned 
and  referred  to  the  said  Court  of  Review." 

It  appears,  therefore,  that  the  Court  is  to  administer 
justice  in  all  questions  which  arise  between  bankrupt 
estates,. being  authorized  to  do  all  that  the  Lord  Chan- 
cellor might  have  done  on  petition,  motion,  *^  or  other- 
wise;'' that  is  by  bill,  provided  it  be  a  matter  in 
bankruptcy;  and  the  present  case  is  clearly  a  matter 
in  bankruptcy,     llie  words  of  section  2.  give  the  Court 
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power  to  entertain  all  matters  of  bankruptcy,  and  all        I83S. 
other  matters  which  might  come  before  the  Lord  Chan-        ' 
oellor  by  petition,  motion,  or  otherwise.     If  the  Court        Lucas! 
decide  they  have  no  jurisdiction  on  this  petition,  they  ^^  ^^  matter 
vill  in  effect  resolve  that  this  act,  which  was  intended       Oldham. 
to  extend  the  jurisdiction,  has  confined  it. 

Sr  George  Ease :  — 

With  every  inclination  to  extend  the  useful  juris- 
diction of  this  Court,  I  cannot  say  that  we  have  any. 
farther  jurisdiction  than  the  Lord  Chancellor  sitting  in 
bankruptcy  had  formerly. 

As  to  the  agreement  in  question,  I  do  not  say  that 
bankruptcy  has  destroyed  its  validity.  It  may  be  that  it 
can  be  enforced  in  equity ;  it  may  be  diat  damages  are  re- 
coverable at  law  for  its  non-performance  j  it  may  be  that 
the  benefit  to  be  derived  under  it  can  be  sold  under  the 
bankruptcy,  as  equitable  mortgages,  &c.  are:  in  short,  the 
anignees  may  have  incurred  liability,  which  may  be  dealt 
with  in  the  proper  place ;  but  is  this  Court  that  place  ?  , 
In  many  cases  it  has  been  decided  that  this  Court 
has  no  power  to  bind  the  executors  (a)  of  assignees  to 
ooDtracts.  One  very  strong  case  occurred  before  Lord 
EUon,  where  something  was  required  to  be  done  against 
the  executor  of  an  assignee,  but  Lord  Eldon  repudiated 
all  jurisdiction  over  him. ... 

In  the  case  now  before  the  Court,  if  we  order  thq 
angnees  of  Edge  to  execute  the  lease  tendered  by  the 
assignees  of  Oldham^  we  deprive  the  assignees  of  Edge 
of  the  right  of  disputing  the  bankruptcy  of  Oldham^  and, 
while  deciding  a  case  o£  contract,  estop  them  from  dis- 
pttting  a  bankruptcy. 


(«)  Sea  Sagion  v.  DaviM^  la  Vet,  80,  1  Rote^  79;  ex  parte  Lane^ 
I  Hk,  90;  tx parte  Crowe^  l  Mont.^  M.  S81. 
Vol.  I.  H 
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1883^  This  contract  was  with  the  bankrupt,  and  can  we  caH 

""""        on  his  assifimees  personally  to  carry  it  into  execution  ? 
Lucas.  I  should  feel  considerable  r^ret  if  it  should  be  for  a 

In  the  matter  moment  supposed  ^at  this  Court  had  any  jurisdiction 
OiDHAii.      in  a  case  like  the  present. 

Mr.  Spence  and  Mr.  Richards^  for  the  assignees  of 
Edge^  declared  that  they  could  not  put  the  case  better 
than  Sir  George  Base  had  stated  it,  and  that  they 
adopted  his  observations  as  their  speech. 

The  Chief  Judge  : — Mr.  SwansUm  will  then  consider 
himself  at  liberty  to  treat  the  suggestions  of  Sir  6.  llo$e 
as  the  arguments  of  Mr.  Spence  and  Mr.  Bichards^  vtA 
may  reply  accordingly. 

Mr.  Stoanston  in  reply :  — 

The  Court  appear  to  be  about  to  repudiate  a  jurist 
diction  which  it  has  under  the  express  terms  of  the  ac^ 
on  the  ground  that  such  jurisdiction  was  not  formerly 
exercised.  But  that  point  has  not  been  established. 
The  cases  only  establish  a  rule>  that  the  Court  will  not 
assume  jurisdiction  over  the  personal  representative  iX 
an  assignee. 

It  will  be  time  enough  to  oppose  that  rule  to  th^ 
petitioners  when  one  of  the  assignees  of  Oldham  i^ 
dead.  Where  the  Court  has  not  made  any  order  daring 
the  life  of  an  assignee  it  might  be  difficult  to  make  one 
for  the  first  time  on  his  representative  after  his  deadly 
but  if  made  during  his  life  there  would  be  no  difficolly 
in  enforcing  it  after  his  death. 

As  to  the  argument,  that  the  assignees  of  Edge  in«t 
not  be  now  estopped  from  disputing  the  ^nnmiasion 
against  Oldham^  it  cannot  surely  !>•  contended  that  their 
appearing  here  as  respondents^  and  having  an  adverse 

7 


CASES  IN  BANKRUPTCY.  99 

order  made  against  them,  will  have  that  effect,  so  as  to        1833. 

prevent  them  from  disputing  the  commission  at  any        

othar  time  or  place.  'l'u^Is^ 

I  rely  upon  the  cases  of  ex  parte  Cowan  and  ex  parte  '"  ^®  mattci^ 
Tomkmwn,  in  addition  to  which  may  be  cited  eje  parte  Oldham. 
Gore^  1  Deacon^  B.  L.  328.  In  that  case  a  bankrupt 
had  contracted  to  purchase  a  quantity  of  woolj  on  an 
agreement  that  a  deposit  of  five  per  cent,  was  to  be 
made  on  the  amount  of  the  purchase  money,  and  that 
the  remainder  was  to  be  paid  when  he  took  away  the 
wool ;  and  after  the  deposit  was  made,  and  the  bankrupt 
had  taken  away  part  of  the  wool^  the  price  fell  in  the 
market;  and  the  assignees  contended,  that  the  seller 
could  have  no  ftirther  daim  after  the  forfeiture  of  the 
depont.  The  Vice-Chancellor  held,  that,  the  bankrupt 
having  taken  away  part  of  the  goods,  the  assignees  were 
bound  in  the  terms  of  the  contract  to  take  away  the 
remainder,  and  he  ordered  the  residue  of  the  wool  to  be 
sold,  and  that  the  vendor  might  prove  for  the  difference 
between  the  amount  of  the  proceeds  and  the  price  which 
the  bankrupt  had  agreed  to  give  for  it. 

It  cannot  be  disputed  that  the  Court  might  compel 
the  assignees  to  elect  whether  they  would  accept  or 
reject  the  agreement;  in  this  case  they  have  accepted* 
Gumot  the  Court  order  them  to  do  such  acts  as  will 
complete  the  acceptance,  and  render  it  available  ? 

The  terms  of  the  statute  make  the  conclusion  I  con- 
tend for  inevitable. 

It  is  a  maxim  as  old  as  legislation,  that  ^^  Boni  judi* 
does  Solent  ampliare  jurisdictionem." 

The  Lord  Chancellor  administered  justice  in  bank- 
ruptcy on  petitions  and  bills  alone ;  for,  properly  speak- 
ing, there  were  no  motions  allowed  in  bankruptcy.  If 
the  matter  were  too  important  for  decision  on  a  petition 
a  IhII  was  ordered  to  be  filed. 
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1833,  Undoubtedly   the  intent  of  the  legislature  was  to 

transfer  to  this  Court  all  the  means  which  the  Lord 

Lucas.        Chancellor  had  of  administering  justice  in  bankruptcy^ 
In  the  matter  whether  on  petition  or  bill. 
Oloham.  [Sir  George  Rose:  —  Motions  (a)  were  allowed  on 

many  occasions^  as  before  the  commission  was  opened. 


(a)  Under  the  old  system  mo-  But,  under  the  third  section  of 
tions    in   bankruptcy  were  not  the  Bankrupt  Court  Act,  all  mat- 
common,  the  reason   of  which  ters  to  be  heard  in  the  Court  of 
was,  that,  owing  to  the  peculiar  Review  shall  be  brought  on  by 
nature  of  the  jurisdiction,  dis-  way  of  petition,  motion^  or  special 
obedience  to  an  order  made  on  case,  &c. ;  and  as  it  is  a  court  of 
motion  was  no  contempt.     Re  record,  disobedience  to  an  order 
Morgan^  1  Rote^  192;  ex  parte  made  on  motion  would  be  a  con- 
GUton,  Buck,  549;    re  Hardy,  tempt;  but,  it  being  ordered ''that 
952 ;  ex  parte  Johnstone,  Mont,  the  practice  of  the  Court  of  Re* 
<$•  Mac,  82.    Lord  Eldon  was  of  view  shall,  until  otherwise  order- 
opinion  that  it  was  desirable  to  ed,  be  conformed  as  nearly  as  may 
lielax  that  rule.    Ex  parte  Har-  be  to  the  present  practice  in  mat- 
man,  2  GL  4*  J.  26.     The  only  ters  before  the  Lord  Chancellor,'* 
exceptions,  however,    which    in  (Orders,  January  12,  1852,}  mo- 
fact  prove  the  rule,  were  appli-  tions  are  only  at  present  allowed 
cations,  where  the  commission  in  the  Court  of  Review  in  such 
had  not  been  opened,  to  make  cases  as  they  were  formerly  be- 
some  alteration  therein,  to  give  fore  the  Lord  Chancellor, 
efiect  or  validity  to  the  commis-  The  advantages  of  motions  are: 
sion,  or  that  a  country  fiat  may  they   are   less   expensive ;  they 
issue  instead  of  a  London  one,  only  require  two  days'  notice; 
or  vice  vend;  or  in  favour  of  they  may  be  brought  on  inde- 
liberty,  for  a  prisoner  to  be  dis-  pendently  of  the  petition  paper; 
charged  from  an  arrest;  or  ap-  and  affidavits  used  maybe  filed 
plications   from   necessity,    that  any  short  time  before.   Ex  parte 
service  of  the  petition  at  the  Gitlon,  Buck,  549. 
last  place  of  abode  might  be  good  The  Court,  on   motion,  will 
service ;    or   for   permission    to  order  the  discharge  of  a  person 
amend  a  petition ;  or  an  order,  illegally  arrested.  This  hn»  teen 
before  it  was  drawn  up.  Dictum,  done  in  many  cnac»;   as  "where 
^arguendOf    ex    parte   Johnstone,  the  bankrupt  was  arrested  on  his 
Mont,  4r  Mac,  83.                        .  return  from  attending  the  com- 
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which  is  enough  to  satisfy  the  word  "  otherwise/*  When        1833. 
a  bill  was  filed,  though  it  contained  a  question  in  bank- 


ix  parte 
Lucas. 


Diissioners,  1  Rose,  250  •;  on  his     Vcm.  1 ;  ex  parte  RoUy   1  Rose,  ^"  **^®  mattcf 
pnngXo  wcLTTetidLtT,  ex  parte  King^    860;  ex  parte  Rtutell,  1  Roie^        Oldham* 

7  Ves^  312,  (and  see  the  cases  278;  ex  parte  Temple^  2  Rotey 

there  referred  to);    Ogle's  case,  22;Litt*s  case,  2  Rote,  24;  and 

11  Vet,  557;  on  his  being  ar-  ex  parte  Heltby^  Mont,5^  BU,1% 

rested  durii\g  the  time  of  pro-  S.C.  1  Den^^Ch.  16. 

tection,   ex  parte  Price^  5  Fet,  The  Court   will,  on    motion, 

f  B,  8J.     See  ex  parte  Bryant,  discharge  a  party  in  contempt  for 

I  Madd.  49;    e'x  parte  Jamet,  non-payment  of  costs   who  has 

J  P.  Wmt.  611.    The  Court  will  become  entitled  to  his  discharge 

also  discharge  a  solicitor  going  by  virtue  of  his  certificate.   Wall 

to  {CaMtie*%  case,  16  Vet.  412.)  or  v.  Atkinton,  2  Rote,  196.    It  will 

returning  from  hearing  a  petition  sdso  amend  an  order  while  in 

(Gofcoyiu^s  case,  14  Fm.  185.)  or  minutes,  or  make  an  order  for 

a  witness  arrested  when  attend-  substituted  service.  ^xjtMirtoP^ry- 

ing   the  commissioners    (Bt/ne*s  ^<wi.  Buck,  200 ;  ex  parte  Anders 

case,  1  Fes.4:B.  317.)  In  Cattle's  *on.  Buck,  38;  ex  parte  Dunlop, 

case  and  (?afccryii^'s  case  the  soli-  5  Maild,  279;  ex  parte  Palon^ 

titor  was  examined  vM  voce  on  ^  Madd,  116.   In  ex  parte  Peyton 

oath.  the  office  refused  the  order  on 

It  should,   however,  be    ob-  motion,  but  it  was  allowed  by 

served,  that  petitions  have  been  the  Court  on  the  authority  of  ex 

in  many  cases  presented  for  the  P^rte  Anderton, 

tlischarge  of  persons  improperly  A  motion  may  be  made  for  a 

arrested,    which,    according    to  new  trial,  1  &  2  W.  4.  c.  56.  s.  33. 

Lord  EldoH,  must  be  done  where  An   application   for  a  habeat 

the  arrest  does  not  amount  to  a  corput  is  by  motion.    Ex  parte 

contempt  of  Court,  1  Rote,  250.  Lingood,  1   Atk,  240 ;    Taylor'^s 

Petitions  were  presented  in  the  case,  8  Vet.  330;  ex  parte  Jamet, 

ioWowing  cases:  ex  parte  Kentey,  1  P.  Wm.  610;  ex  parte  Vogel, 

-I  'AH.   53;    ex  parte  GMoru,  2  Bam.  ^  Aid.  225.    A  motion 

1   Atk.  238 ;    ex  parte  Parker,  may  be  made  that  proper  officers 

"3  Vet.  554 ;  ex  parte  Hawkmt,  of  the  Court  may  attend  at  the 

4  Vet.  691;  ex  parte  Wood,  18  assizes  with  a  petition  and  affi- 

davits,  on   a  trial  for   perjury. 

'     *    In  diis  particular   case    the  ^^  Thomat,C.  of  R.;   5th  July 

applicatioo  was*  refused  on  motion,  1832. 

and  a  petition  presented.  The  Court  cannot,  on  motion, 
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1833.        ruptcy,  yet  it  was  a  proceeding  in  equity,  and  it  was 
^  filed  in  the  office  of  the  six  clerks.] 

ExfMrte  1         .11  .1 

Lucas.  I  contend  ^^  bills  "  were  included  in  bankruptcy. 

In  the^ matter       ^^11  John  Cross:  — In  Lord  King*s  time,  numerous 
Oldham.      matters  in  bankruptcy  were  the  subject  of  a  bill  which 
afterwards  became  the  subject  of  a  petition  in  bank- 
ruptcy.] 

It  is  enough  for  the  purposes  of  argument,  that  a 
question  in  bankruptcy  was  decided  upon  bill.  The 
office  into  which  the  proceeding  is  carried,  whether  bill 
or  petition,  is  no  test  whether  the  matter  was  ia  equi^ 
or  in  bankruptcy.  Orders  in  bankruptcy  were  con- 
tinually made  when  only  the  registrar  in  Chancery  was 
present,  and  not  the  secretary  of  bankrupts. 

Finally,  I  would  ask,  what  evil  can  follow  from  the 
exercise  of  this  jurisdiction  ? 


order  a  witness  to  attend  the  verdict  being  against  Yam,  the 

commissioners.  Ex  parleMorgan,  original  petition  was»  on  motion, 

1  RosCy  193.    And  it  was  laid  dismissed, 

down  in  ex  parte  GUtan,  Buck,  It  was  the  opinion  of  Chief 

549,  that  an  application  for  a  Justice  Abbott,  that  the  Court 

petition  to  stand  over  must,  un-  could  remove  assignees  without 

less  by  consent,  be  made  by  peti-  a  petition.    JlUriit  v.  JTaffni^, 

tion,  though  it  was  said  that  it  6  Moor.  570,  S.  C*  1  Bmg.  355. 

was  not  usual  to  object  to  its  Such,  however,  has  not  been  the 

being  done  on  motion.    And  see  practice. 

re  Hardy  iDale*,  6  Mad.  252,  Where  an  affidavit  rcfiarrBd  to 

and  ex  parte  Parker,  Buck,  549.  exhibits,  a  motion  for  their  pio- 

But  since  the  establishment  of  the  duction   was  not  objected  tow 

Court  of  Review  the  invariable  ^^  parte  Armdy,  2  JMm,  Sf  Ck 

practice  has  been  to  make  the  192. 

order  on  motion.  Motions  are  fieqnoitlj 

In  ex  parte  Caponkurst,  Buck,  as    to  the   answering 

746,  a  petition  to  supersede  hav-  without    signature, 

ing  been  deferred  till  the  event  &c.,  or  to  allow  aigents^  &&  to 

of  an  action  brought  by  the  bank«  ^jgQ  Qf  attest,  &c. 
gcupt  was  detennined,  and  the 
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The  Chief  Judge  :  —  1^33. 

Any  question  concerning  jurisdiction  is  of  consider-        

able  importance,  both  to  the  public  and  to  the  Court,       Lucas. 
On  one  hand^  the  Court  should  not  assume  a  jurisdiction  ^"  ^^^  matter 
it  cannot  maintain;  on  the  other,  it  should  not  dismiss      Oldham. 
suitors  to  a  more  expensive  and  tedious  tribunal. 

It  is  contended,  that,  by  the  language  of  the  act,  the 
Court  has  more  jurisdiction  than  the  Lord  Chancellor 
had  formerly.  I  cannot  adopt  the  result  of  that  argu- 
inent.  It  is  said,  that  the  first  part  of  the  clause  gives 
us  a  farther  jurisdiction  under  the  words  <^  superinten- 
dence and  controul  in  all  matters  of  bankruptcy."  Can 
any  ciie  deny  that  the  Lord  Chancellor  had  <^  superin- 
tendence" and  *' controul"  in  all  matters?  These 
words,  therefore,  confer  on  us  no  jurisdiction  which  the 
Lord  Chancellor  had  not.  It  is  also  contended,  that 
die  words  '<  or  otherwise "  give  some  further  power. 
If  so  important  a  matter  as  an  addition  of  jurisdiction 
bad  been  intended,  the  words  would  have  been  ex- 
press (a) ;  a  new  jurisdiction  can  hardly  have  been  meant 
to  be  given  by  <<  or  otherwise.''  Could  not  the  Lord 
Chancellor  hear  and  determine  <<  all  matters  in  bank- 
ruptcy "  before  the  new  act?  We  have  his  jurisdiction, 
and  no  more.  If  he  had  always  acted  on  petition, 
Mr.  Swanstofis  argument  might  have  been  conclusive ; 
but  as  he  sometimes,  though  not  often,  made  orders  on 
motions,  that  satisfies  the  words  <^  or  otherwise." 

The  Lord  Chancellor  frequently  ordered  a  bill  to  be 
filed,  but  that  was  not  because  he  could  not  have  de- 
cided on  petition,  but  because  he  desired  a  more  solemn 
and  deliberate  mode  of  proceeding,  and  one  which 
admitted  of  appeal. 


(«)  See  the  observations  of  Lord  Lyndhunt  in  ex  parte  Burgess, 
2  G.SfJ.  199. 
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1838.  If,  however,  the  state  of  facts  detailed  in  this  petition, 

"  if  the  mere  adoption  of  the  agreement  by  the  Ussignees, 

LocAs.        would  justify  any  Court  in  interfering  to  order  the  as- 

In  the  matter  ^\^^^  ^^  execute  this  lease,  I  should  think  this  Court 

Oldham.       had  power  to  do  so,  being  a  matter  under  the  bank^- 

ruptcy*     But  I  think  no  Court  would  order  assignees  of 

a  bankrupt  to  execute  a  lease  which  rendered  them  per^ 

sonaUy  liable,  merely  on  the  ground  that  they  had  taken 

■to  an  agreement.     What  is  here  sought  to  charge  them 

with  is  far  beyond  what  they  incur  by  accepting  a  lease, 

where  they  may  get  rid  of  all  personal  responsibili^ 

by  assigning  it.     Here  they  would  remain  persahaUg 

liable. 

But  it  is  urged,  that  the  assignees  have  done  more 
than  adopt  the  agreement;  that  they  had  actually  agreed 
to  take  the  lease.  Assuming  such  to  be  the  case,  the 
,question  arises,  in  what  Court  should  specific  perform- 
ance be  enforced?  Not  in  this  Court.  It  does  uoC 
iielp  the  petitioners,  that  the  respondents  are  assignees, 
and  personally  liable.  Such  may  be  the  case,  but  this 
is  not  the  Court  in  which  to  enforce  that  liability.  It 
makes  no  difference  that  both  parties  are  bankrupt^ 
.unless  it  can  be  shown  that  every  person  making  a  con- 
tract with  another  who  happens  to  be  the  assignee  of  a 
bankrupt  may  come  to  this  Court  for  specific  perform- 
ance. I  do  not  say  that  it  would  not  be  expedient  we 
should  exercise  the  jurisdiction  asked;  it  might  be  con- 
venient and  less  expensive;  but  the  legislature  has  not 
invested  us  with  greater  power  than  the  Lord  Chancelkir 
had  when  sitting  in  bankruptcy. 

I  am  of  opinion  that  this  Court  has  no  jurisdiction  to 
enforce  specific  performance  in  cases  like  the  present; 
and  that  if  we  had,  this  would  not  be  a  proper  case  for 
our  interference.  But  I  will  suspend  my  final  judgment 
till  I  hear  that  of  my  learned  colleagues. 
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Sir  John  Crou: —  1833. 

I  cannot  but  regret  that  any  member  of  the  Court 

shall  so  declare  an  opinion  during  the  course  of  the        Lucas. 

cause  as  to  enable  counsel  on  either  side  to  calculate  ^"  *°®  matter 

of 

upon  the  ultimate  decision,  and  to  shape  their  arguments      Qldham. 
accordingly. 

In  this  case,  by  means  of  a  certain  contract,  two 
persons  obtain  interests  in  one  estate,  both  become 
bankrupt,  and  the  assignees  of  the  one  agree  to  abide 
by  the  contract.  Two  years  elapse,  and  though  they 
retain  the  estate,  they  refuse  to  fulfil  the  terms  of 
the  contract  under  which  they  have  possession.  The 
other  party  come  here  to  enforce  this  contract.  It  is 
objected,  that  the  remedy  is  in  equity  alone.  I  cannot 
reconcile  it  with  my  duty,  as  a  Judge  of  a  Court  not 
oppressed  with  business,  to  turn  suitors  away,  and  send 
them  to  a  Court  overburthened  with  causes,  in  a  matter 
of  bankruptcy  over  which  I  conceive  I  have  super- 
intendence. 

The  preamble  of  the  act  under  which  we  sit  gives  us 
power  in  all  causes  touching  the  effects  of  bankrupts. 
Is  not  this  a  question  touching  the  effects  of  bankrupts  ? 
We  ut  here  to  administer  one  branch  of  the  law  exclu- 
sively ;  and  if,  in  a  case  of  doubt,  we  send  the  parties  to 
eqmty,  it  is  in  direct  contravention  of  the  purposes  for 
which  the  Court  was  instituted,  and,  in  effect,  amounts 
to  a  delaying  of  justice. 

Of  the  second  clause  of  the  act  I  do  happen  to  know 
that  there  never  was  a  clause  on  which  more  care  was 
bestowed. 

It  has  been  asked.  Where  is  there  any  authority  that 
the  Lord  Chancellor  sitting  in  bankruptcy  ever  exercised 
jurisdiction  in  a  case  similar  to  the  present?  Suppose 
there  is  none  ?     If,  indeed,  one  could  be  found  in  which 
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1833.        he  had  declined  to  act  for  want  of  jurisdiction,  it  would 
„  have  been  quite  a  different  thine:. 

Ex  parte  ^  ..... 

Lucas.  I  cannot  agree  that  our  jurisdiction  is  bounded  by  the 

In  the  ^matter  f^^<^  whether  or  not  the  books  of  practice  contain  a  case 
Oldham.  on  all  fours  with  the  present.  A  book  of  practice  cannot 
be  engrafted  on  an  act  of  parliament.  The  statute  cannot 
set  forth  every  occasion  on  which  our  jurisdiction  is  to 
be  exercised.  I  only  now  throw  out  my  present  opinion, 
reserving  my  right  furtlier  to  deliberate. 

Sir  George  Rose :  — 

This  case  has  been  argued  as  on  a  demurrer,  taking 
the  facts  for  granted ;  and  then  two  questions  arise : 
1st,  Have  we  jurisdiction? 

2d,  If  so,  are  the  petitioners  entitled  to  what  they 
ask  on  the  merits  ? 

1st.  As  to  jurisdiction.  This  Court  has  it  on  all 
matters  in  bankruptcy.  What  then  is  the  meaning  of 
the  phrase  ^<  jurisdiction  in  bankruptcy  ?  "  I  understand 
it  to  mean  precisely  that  which  the  Lord  Chancellor 
•exercised  before  this  Court  was  constituted,  after  which 
that  jurisdiction  was  transferred  here,  and  no  more. 

As  to  judges  interposing  their  opinion,  is  it  not  fair 
to  relieve  counsel  from  arguing  when  we  can  ?  (a) 

There  are  many  other  reasons,  besides  the  words  of^ 
the  act  of  parliament,  which  lead  me  to  the  opinion,  that 
this  Court  are  not  to  assume  jurisdiction  in  all  thos^ 
various  cases  which  may  be  tried  in  the  different  courts^ 
of  Westminster  Hall. 

Jan.  14,  This  petition  stood  over  for  the  parties  to  try  and 

1833.        arrange  between  themselves,  which  was  not  done. 

(a)  Kind  as  the  intention  may  judge,  in  his  essay  on  judicature, 

be^  has  it  the  effect  intended?  beginnning  with  **  patience "  and 

See  LfOrd  Bacon's  beautiful  ob-  ending  with  **  attention.** 
servations   on    the   duty   of  a 
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When  called  on  this  day  for  judgment,  it  appeared  1833. 
that  Mr.  Swanston  had  not  considered  that  his  obser- 

vEtions  were  closed  on  the  former  occasion,  the  Court  Lucas. 

therefore  called  on  him  to  proceed.  ^^  the  matter 


Mr.  Sfoanskm:  —  Before  the  bankruptcy  the  bank- 
rupt was  subjected  to  certain  liabilities  in  respect  of  a 
lease,  and  these  were  not  destroyed  by  the  issuing  of  the 
fiat.  The  assignees  have,  as  I  contend,  elected  to  take 
the  lease,  and  with  it  they  take  all  liabilities  attached 
thereto;  thus  the  liabilities  are  transferred — not  destroyed. 
If  they  were  destroyed,  the  bankrupt  lessor  would  be 
deprived  of  his  property,  and  no  one  be  answerable  to 
him  in  respect  of  these  liabilities.  The  assignees  have 
dected  in  this  case,  for  there  may  be  acts  which  amount 
to  an  election,  independently  of  the  75th  section  of 
6  Geo.  4.  c.  16. 

Mr.  Richards  and  Mr.  Spence  again  declined  making 
any  observations. 

Mr.  SfoansUm  spoke  as  to  costs. 

Mr.  Bichards  and  Mr.  Spence  insisted  this  case  was 
irgoed  as  if  on  a  demurrer ;  and  that,  if  the  Court  al- 
lowed the  demurrer,  the  costs  would  be  of  course,  as  they 
constantly  were  in  equity  under  such  circumstances. 

Mr.  Swansion  replied. 

The  Chisv  Judge  :  — The  questions  are,  1st,  Whe- 
ther we  have  jurisdiction  to  make  the  order  on  one  of 
the  respondents  as  assignee,  it  being  admitted,  that  if  he 
were  only  bound  as  a  private  person  the  remedy  would 
be  in  another  Court?  2d,  Whether,  if  we  have  juris- 
diction, this  be  a  case  for  our  interference  ? 


Oldham. 
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1833.  gir  joJif^  Cross:  —  The  parties  are  assignees,  officers 

Ex  parte      ^^ ^^e  Court;  the  property  ihRt  of  bankrupts;  the  queS" 

Lucas.        Hon  one  of  election  under  a  bankruptcy.    Surely  we  have 
la  the  matter  ......  .  .  ^ 

of  jurisdiction  m  a  case  so  situated  r 


Oldham. 


Sir  George  Rose :  — 

I  take  this  opportunity  of  making  a  few  observations 
as  to  the  costs.  In  this  case  the  contract  was  after  bank- 
ruptcy,  consequently  the  parties  do  not  stand  on  their 
character  as  assignees.  The  jurisdiction  of  the  Court 
in  this  case  is  under  section  15  of  6  Geo.  4.  c.  16.  All 
the  courts  have  ever  done  under  that  section  was  to  give 
time  to  the  assignees  to  elect ;  and  if  they  declined  to 
take  the  lease,  the  jurisdiction  was  so  entirely  at  an  end 
that  the  courts  could  not  even  give  costs,  they  not  being 
mentioned  in  the  act.  {a)  I  at  present  think  there  is 
no  jurisdiction,  and  that  if  there  were  this  would  not 
be  a  case  for  its  exercise.  The  liability  is  personal  to 
the  assignee.  .  Suppose  he  were  to  die,  how  could  we 
deal  with  his  heirs  or  executors  ?  Suppose  him  removed, 
how  then  could  we  act?  But  granting  that  we  had 
jurisdiction,  this  petition  is  for  an  order  on  all  three  as- 
signees. One  of  them,  Slatter^  has  done  certain  acts,  but 
they  do  not  bind  the  other  assignees.  There  is  another 
objection :  in  order  to  enforce  specific  performance,  the 
rules  of  equity  require,  either  a  memorandum  in  writing 
to  satisfy  the  statute  of  frauds,  or-  part  performance; 
there  is  neither  in  this  case. 

The  petition  thus  breaks  down  for  want  of  either  juris- 
diction or  merits,  and  the  question  resolves  itself  into 
one  of  costs.  As  this  is  a  question  between  two  insolvent 
estates,  I  had  hoped  that  it  might  be  so  arranged  that 
the  whole  costs  might  fall  on  neither,  and  that  SlaUer 


(a)  Ex  parte  Bright,  2  G?.4r./.  79. 
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would  adopt  the  agreement,  which  he  is  willing  to  do.      1833-4. 
This  unfortunately  has  not  been  done.    What  principle       ": — 
is  to  govern  as  to  costs  ?     The  general  rule  is,  that       Lucas. 
when  parties,  assignees  or  others,   fail,  they  must  pay  '■*  '**®  matter 
costs;    and  there  are   not  any  circumstances  here  to      Oldham. 
influence  our  equitable  discretion  to  make  this  case  one 
of  exception,  the  petitioners  breaking  down  both  as  to 
jurisdiction  and  merits.     But  a  very  influential  circum* 
stance  remains.     This  is  really  the  petition  of  a  mort* 
gagee,  in  whom  is  vested  the  whole  of  OldhanCs  interest, 
and  who  is  the  demising  party  in  the  lease,  the  assignees 
only  concurring,  and  to  which  mortgagee  all  rent  and 
benefit  is  reserved. 

As  there  is  no  jurisdiction,  and  no  shadow  of  merits, 
I  am  of  opinion  that  this  petition  ought  to  be  dismissed, 
and  that  costs  ought  to  follow,  when  it  is  so  improperly 
presented,  followed  up,  and  with  such  an  intent. 

Curia  advisare  vuU. 

The  Chief  Judge  :  — 

This  is  a  petition  by  the  assignees  of  Thomas  Oldham,  March  14» 
a  bankrupt,  praying  that  the  assignees  of  John  Edge,  1834. 
a  bankrupt,  may  be  directed  to  accept  and  execute  a 
lease  in  the  form  set  out  in  the  petition,  or  that  it  may 
be  referred  to  the  proper  officer  to  settle  such  a  lease  as 
tbey  ought  to  accept,  regard  being  had  to  the  agree- 
ment between  the  two  bankrupts,  as  set  out  in  the 
petition. 

The  reference  to  the  covenants  to  be  introduced  into 
the  lease  marks  this  instrument  as  a  mere  agreement, 
and  shows  that  it  was  not  intended  to  operate  as  a  pre- 
sent demise ;  and  accordingly  it  appears,  by  the  state- 
ment in  t^.  petition,  that  Edge  gave  instructions  to 
OUAom's  solicitor  to  prepare,  a  lease  pursuant  to  the 
terms  of  the .  agreement,  and  that  a  draft  lease  was  pre- 
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18S4.        pared    accordingly,  and    sent  to  Edg^%  aolicitor  for 

■         approval, 
Lucas.  ^^  ^^  meantime  Edge  was  let  into  possession  of  the 

In  the  matter  premises  mider  the  agreement,  and  continued  to  occupy 
Oldham,      them  down  to  the  time  of  the  bankruptcyi  but  no  lease 
was  ever  executed. 

On  the  16th  Mardi  I8S1  a  commission  of  bankrupt 
was  issued  against  Oldham^  under  which  the  petitioners, 
were  appointed  assignees* 

On  the  24th  June  following  Edge  also  became  a 
bankrupt,  and  the  respondents  were  appointed  assignees. 
It  is  further  stated  by  the  petition,  that  the  assignees  of 
Edge^  immediately  after  his  bankruptcy,  entered  into 
the  possession  of  the  premises^  and  that  SkUtetj  as  one 
of  such  assignees,  has  ever  since  carried  on  the  bank* 
rupt^s  business  of  calico  printer  upon  the  premises,  for 
the  benefit  of  Edg^s  estate ;  and  that  Boothmanj  another 
of  the  assignees,  had  supplied  the  premises  with  coals, 
and  that  either  the  assignees,  or  SkUter  on  their  behalf, 
had  paid  the  rent  mentioned  in  the  agreement. 

It  will  tend  much  to  simplify  the  question  in  dispute, 
if,  before  I  allude  to  the  other  circumstances  stated  in 
the  petition,  I  stop  here  to  consider  what  was  the 
position  occupied  and  the  responsibility  incurred  by 
the  assignees  under  the  facts  already  mentioned.  By 
taking  possession  of  the  premises  they  had  cleariy 
adopted  Edge's  tenancy.  It  is  material,  therefore,  to 
ascertain  what  was  Edge^s  situation  at  the  time  of  his. 
bankruptcy.  At  law  he  was  a  mere  tenant  from  year 
to  year,  upon  the  terms  specified  in  the  agreement; 
his  assignees,  therefore,  having  taken  possession,  would 
stand  in  the  same  relation  to  the  landlord,  and  as  sndi 
would  be  liable  at  law  for  the  rents,  and  the  oon* 
sequences  of  such  tenancy. 

In  equity,  which  considers  what  is  contracted  to  be 
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done  as  done,  Edge  would  stand  as  lessee  fot  fburteen        1 834. 

years,  subject  to  be  called  on  to  give  a  legal  effect  to  hi^         

liability  as  such  by  the  acceptance  and  execution  of       Lucas. 

a  formal  lease,  according  to  the  terms  of  the  agreement.  ^"  ^^  matter 

In  equity,  therefore,  the  respondents*  relation  to  the      Oldham. 

lessor  would  be  that  of  assignees  of  his  lessee,  involving 

them  in  the  same  responsibility  that  would  have  resulted 

finom  a  lease  actually  granted  to  Edge  before  his  bank^ 

ruptcy,  and  adopted  by  them,  in  which  case  their  lia- 

faflity  to  the  pajrment  of  rent,  &c,,  and  the  performance 

of  the  other  covenants  of  the  intended  lease,  would  only 

endure  so  long  as  the  property  remained  in  their  hands ; 

and  upon  a  sale  and  assignment  of  the  bankrupt's  interests 

they  would  be  released  from  all  further  responsibility. 

The  only  reasonable  application  against  them,  as 
assignees  in  possession  of  premises  thus  situated,  would 
be,  to  compel  them  to  take  the  term  contracted  for 
npon  the  same  conditions  as  would  have  attached  to 
them  if  the  lease  had  been  actually  executed  before 
Idge^s  bankruptcy,  and  they  had  elected  to  adopt  it. 

But  this  application  by  the  petitioners  is  of  a  very 
different  character;  and  when  it  was  distinctly  asked  of 
their  counsel  whether  they  would  be  satisfied  with  an 
order  that  would  bind  the  respondents  to  that  extent, 
they  as  distinctly  answered  in  the  negative,  and  pressed 
far  a  lease  to  the  purport  of  the  draft  set  out  in  the 
petition. 

^  that  draft  the  demise  is  proposed  to  be  by  the 
iDOitgagees,  by  the  direction  and  appointment  of  Oldham 
and  his  assignees,  to  the  respondents,  their  executors, 
administrators,  and  limited  assigns ;  and  the  covenants 
finr  payment  of  rent,  for  repairs,  and  not  to  assign  with- 
out leave,  are  expressed  to  be  by  the  respondents,  for 
themselves,  their  heirs,  executors,  administrators,  and 
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1834.        assigns;  thus  rendering  themselves  and  their  personal 

'         representatives  responsible  for  the  fulfilment  of  all  the 

Lucas.        covenants  for  the  whole  term  of  fourteen  years,  even 

in  the  ^matter  ^f^^  ^j^^y  should  have  sold  it,  as  they  were  bound  to  doy 

Oldham,  for  the  benefit  of  Beige's  creditors :  a  proposal  too  un- 
reasonable to  be  entertained  by  any  court.  But  it  was 
urged  in  argument,  that  the  respondents  had  expressly 
agreed  to  take  a  lease  to  themselves  upon  their  own 
personal  responsibility,  upon  which  two  questions  arise : 
first,  whether,  assuming  every  allegation  on  the  face  of 
the  petition  to  be  true,  any  such  agreement  has  been 
made  out  in  fact  ?  and  second,  if  made  out,  whether  thia 
Court  has  power  to  enforce  it  ? 

I  should  very  much  question  the  jurisdiction  of  this 
Court  to  enforce  the  performance  of  any  such  agree- 
ment, if  it  had  been  established  by  the  clearest  evidence, 
because  the  responsibility  thus  incurred  by  the  per-< 
sonal  engagement  of  the  respondents  seems  to  me  a 
fitter  subject  for  a  bill  in  equity  than  a  petition  in 
bankruptcy. 

But  it  is  unnecessary  to  discuss  this  question  further, 
because  I  am  satisfied  that  there  is  no  allegation  in  the 
petition  of  any  agreement  under  which  the  respondents 
ought  to  be  compelled  in  any  court  to  accept  and  execute 
any  such  lease  as  that  suggested  by  the  petitioners. 

The  only  statement  pointing  to  such  an  agreement  b 
the  allegation  that  Slatter  represented  that  the  assignees 
bad  determined  to  take  the  lease  of  the  premises.  What 
lease?  Does  it  necessarily  follow  that  a  lease  to  the 
assignees,  binding  them  personally  to  the  covenants  for 
the  whole  term,  was  intended?  Is  it  not. more  reason- 
able to  suppose  that  a  lease  commensurate  with  their 
interest  and  liabilities  as  assignees  was  all  that  was^ 
required  ? 
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The  landlord  indeed  might  not  be  IxHind  to  grant         1833. 

any  such    lease,  and   might  have   put  an  end  to  the         

tenancy  by  a  regular   notice  to  quit,   or  might  have        Lucas. 
spplied   to  the    Court   under   the    provisions    of   the  ^"  the  matter 
46th  section  of  the  Bankrupt  Act.  Oldham. 

But  suppose  Slaiter  had  expressly  said  that  the  as- 
signees would  take  a  lease  to  themselves,  and  personally 
bind  themselves  by  the  covenants  as  lessees,  where  is 
the  evidence  that  Slatier  had  authority  thus  to  bind  his 
co-aasignees  ? 

There  is  no  admission  by  them  of  their  assent ;  there 
19  no  evidence  of  it;  possession  was  not  taken  under 
any  sach  agreement ;   Slaiter  was  already  in  the  occu- 
padon  of  the  premises,  and  there  is  no  one  fact  stated 
in  the  petition  from  which  any  inference  of  the  assent 
of  the  other  two  assignees  to  any  such  arrangement  can 
be  fairly  drawn.     Assuming,  therefore,  for  the  Court 
the  widest  range  of  jurisdiction,  and  taking  every  fact 
stated  on  the  petition  to  be  true,  there  is  no  case  estab- 
lished for  calling  on  the  respondents  to  accept    such 
a  lease  as  that  now  tendered.    The  petition  must,  there- 
fiure,  be  dismissed  with  costs. 

Sir  Jokn  Cross : — This  case  involved  two  questions ; 
one  as  to  jurisdiction,  the  other  as  to  the  merits.  The 
question  of  jurisdiction  was  disposed  of  before,  and  the 
case  stood  for  judgment  on  the  merits:  these  are  embo- 
died in  the  petition,  and  the  point  is,  whedier  on  the  face 
thereof  the  petitioners  are  entitled  to  relief.  After  a 
careful  perusal  of  the  petition,  I  am  of  opinion  that  the 
petitioner  is  not  entitled  to  relief  on  the  merits. 

Sir  George  Rose : — I  have  already  delivered  my  opi- 
nion at  the  close  of  the  argument. 

Petition  dismissed  with  costs. 
Vol.  I.  I 
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C.  R.  Ex  parte  MILLINGTON,  —  In   the  matter  of 

T)pr   12 

1833  HUDSON. 

When  the  com-  •!>  HE  Commissioners  had  refused  to  order  a  sale  of 
MCTlSwdUjeb^*  mortgaged  premises,  on  the  ground  that  the  mortgage 
judgment  with    debt  was  usurious ;  the  mortgagee  petitioned   against 

respect  toa  ,  ^oo*  «? 

proof  of  debt,  this  decision,  (a)  The  petition  was  ordered  to  stand 
"in:Sr/  over  to  give  the  petitioner  an  opportunity  of  tiying  sn 
succcMfuipeti.    action  at  law.     He  succeeded  at  law.     The  assignees 

tioner  iffauut 

their  dension  offered  to  pay  the  principal  and  interest,  and  all  the 
^rCuSS'ng  costs  incurred  after  the  order  made  upon  the  petition, 
a  general  rule     Xhis  was  an  application  for  the  costs  of  the  petition  of 

that  costs  cannot  .  , 

be  so  giren        appeal  from  the  decision  of  the  commissioners. 

when  commis- 

•  • 

thSrTuri^^^**  ^^'  ^^^^'^^^^  ^^^  M"*'  Qm«»*j  for  the  applicant,  sub- 
^o°-  mitted,  that  as  the  general  rule  with  respect  to  costs  not 

being  allowed  against  the  decision  of  the  commissioners 
no  longer  existed  (ft),  it  was  but  just  that  the  petitioner 
should  not  be  at  the  expense  of  the  costs  which  had  been 
incurred  by  the  mistake  of  the  commissioners ;  and  that 
such  costs  ought,  therefore,  to  be  allowed  out  of  the 
estate. 

Mr.  Montagu^  conirdj  was  stopped  by — 

The  Court: — Who  said,  that  although  in  particular 
cases  where  the  commissioners  had  not  exercised  juris- 
diction the  general  rule  had  been  relaxed,  it  was  never 
intended  that  the  general  rule  should  be  annihilated. 
That  in  this  case  the  commissioners  had  very  anxiously 
exercised  their  jurisdiction.  And  as  far  as  appeared  on 
the  proceedings,  the  debt  was,  to  say  the  least,  very 
doubtful. 

Application  dismissed  with  costs. 


(a)  The  petition  was  heard  the  5th  of  July  IS33. 

{h)  See  1  Mont.  4:  Greig,  JOl ;  and  ex  parte  Fisk^  Mont,  Sf  Mac.  93. 
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Ex  parte  HARDING.— In  tlie  matter  of  BARRATT.        c.  R. 

Mr.  MONTAGU  moved  to  advance  a  petition  for        1833. 
leave   to   prove,  which  had   not    been   answered,  the  Petition  not 
dividend  meeting  being  on  the  9tb  of  January  1834,  and  beadvanoed. 
die  Court  not  sitting  before  the  11  th  of  that  month. 


Per  Curiam : — The  Court  will  not  advance  a  petition 
not  yet  served.  The  petitioner  should  get  the  petition 
answered,  and  served,  and  then  he  may  apply  to  the 
registrar,  who  will  communicate  with  the  Judges,  and, 
if  necessary,  they  will  appoint  a  special  sitting  for  the 
hearing. 


ExparU  CARTER.  C.  R. 

I  Jan.  12, 

iNdus  case  a  joint  certificate  had  been  duly  signed,        1834. 

liter  which  one  partner  died.     This  was  an  application  A  joint  oertifi* 

dttt  it  might  be  advertijEed  and  allowed  as  the  separate  dUth  of  one  of 

ecrtificate  of  the  survivor.  In  ex  parte  Cossart^  1 GL  8r  J.  ^^^  b*nknipt^ 

^  ^  ^  a  separate  ceiti- 

148.,  a  similar  order  was  made  by  Lord  Eldon.  fioue. 

Ordered,  (a) 


(«)  And  see  ex  parte  Currie,  10  Ves.  51. 
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C.  K.       Ex  parte  PO  WN  ALL— In  the  matter  of  POWN  ALL. 
Jan.  27, 

1834.        j|j£g  g  jiicHARDS  for  the  bankrupt.     This  is  a 

The  Rpplication  ,  ,,  ,<,.. 

tosuy  thead-  motion  to  Stay  the  insertion  of  the  adjudication  in  the 
tbToSIS^tt!!  w^^^  Gazette  {a).  The  bankruptcy  was  found,  on  the  25 tb, 
notbebemrd  at  Ipswich,  consequently  this  application  is  as  prompt  as 
ceedings  be  in  possible.  The  bankrupt  swears  there  is  no  petitioning 
seem^  unlen'^  Creditor's  debt,  and  denies  that  he  has  committed  any 
^^^  *^ffi*r*7  ^^^  ^^  bankruptcy.  [Sir  George  Rose ; — The  proceed- 
ofsoWencj.        ings  are  not  in  Court,  consequently  we  cannot  act.] 

This  is  an  application  by  the  bankrupt,  who  cannot 
produce  the  proceedings.  In  the  late  case  of  ex  parte 
Fletcher^  1  Deo.  §•  Ch.  90,  317,  and  327,  the  advertise- 
mcnt  was  stayed,  though  the  proceedings  were  not  in 
Court. 

The  following  cases  were  also  cited  in  support  of  die 
application  :  ex  parte  Foster^  1  Rose  49 ;  ex  parte  Prostony 
ibid.  259 ;  and  ex  parte  Fletcher,  ibid.  336. 

The  Chief  Judge  \ — This  application  is  made  on  an 

« 

aflBdavit  that  there  is  no  petitioning  creditor's  debt,  and 
no  act  of  bankruptcy.  There  must  be  some  affidavit  of 
the  existence  of  both  on  the  proceedings*  It,  therefore, 
becomes  a  question  to  which  evidence  are  we  to.  give 
credence?  and  how  can  we  decide  that,  without. seeing 
and  considering  the  affidavits  on  the  proceedings  ?  If 
we  saw  the  proceedings,  and  found  the  depositions  good 
on  the  face  of  them,  I  do  not  think  this  Court  wouM 
stay  the  insertion  of  the  adjudication  on  the  mere  oon^ 
tradiction  of  the  bankrupt.  According  to  my  recol- 
lection, the  Court  never  interferes  to  stay  the  insertion, 

(a)  See  6  Geo.  4.  c.  16.  s«  25* 
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but  where  there  is  no  act  of  bankruptcy  on  the  face  of        1834. 

the  proceedings,  or  where  there  is  a  very  strong  affidavit        

showing  that  there  was  no  act  of  batikruptcy.     In  the      Pownall. 
case  before  Lord  JS&fon,  his  Lordship  stayed  the  insertion  ^^  ^^^  matter 
till  he  saw  the  proceedings;  and  when  he  did,'  found      Pownall. 
there  was  no  act  of  bankruptcy.     This  application  is 
sapported'only  by  the  affidavit  of  the  bankrupt  himself, 
aod  is  a  mere  question  of  evidence.  Besides  the  affidavit 
is  not  positive  as  to  his  solvency.     Upon  the  whole, 
therefore,  it  appears  to  me  that  we  ought  not  to  inter- 
fere.    We  will  never  do  so,  unless  it  be  clear  upon  the 
proceedings  that  there  is  no  act  of  bankruptcy.    Though 
Lord  XMon^  in  ex  parte  Faster^  did  suspend  the  insertion 
in  the  GazeUe^  yet  he  says,  <<  It  appeared  to  me  from  the 
first  that  nothing  could   be   more   delicate   than   the 
question  whether' I  ought  to  interfere  between  the  adju- 
dication of  the  Commissioners  and  the  insertion  of  the 
advertisement  in  the  Gazette;  and  if  it  were  clear  on 
the  proceedings  that  there  had  been  an  act  of  bank- 
mptcy  I  should  hesitate  a  very  long  while  before   I 
should  so  interpose  my  authority.*' 

Sir  John  CroM : — I  wish  I  could  listen  to  this  appli- 
cation, but  there  is  not  a  distinct  affidavit  of  solvency, 
and  therefore  it  is  not  advisable  that  the  Court  should 
interfere.  I  wish  to  observe  that  the  cases*  before  the  . 
Lord  Chancellor  are  open  to  this  observation,  that  the 
Lord  Chancellor  had  no  power  to  reverse  the  adjudi- 
cation, which  this  Court  possesses. 

Sir  George  Base: — The  act  of  parliament  declares 
that  an  advertisement  of  the  adjudication  shall  be  in- 
serted in  the  Gazette;  it  would  therefore  be  a  very 
strong  act  in  any  Court  to  interfere  to  prevent  this  in 
the  face  of  an  express  enactment,   unless  in   a  very 

i3 
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18S4.        clear  case.     Pteteber'i  case,  I  Dea.^Ch.Wt,  SIT,  was 

~  a  deviation  from  the  general  rule,  and  under  very  apedal 

PowNALt.     circumstances.      The  point  which   there  induced  the 

in  tbe  matter  Qjyrt  to  interfere  was  fraud,  which  was  not  sufficiently 

PcMVNALL.     noticed  by  the  reporters  at  pi^  90,  though  it  was  at 

page  317. 

This  is  not  a  case  in  which  the  Court  will  interfere, 
and  I  very  much  doubt  our  jurisdiction  so  to  do  in  a 
case  like  the  present. 

Mr.  E,  CkUtyj  as  amkU9  curim^  referred  to  ex  parte 
Aimworthj  2  OL  tf  J.  69,  whacc  Lord  Eidon  refused, 
there  not  being  a  dear  defect  in  the  requisites  on  tbe 
face  of  the  proceedings^ 

Applicatioo  refbsed. 


Court  of 
Bankruptcy. 

Second 

Subdivision 

Court 

Nov.  30, 
1833. 

Where  tbe 
bankrupt  bad 
given  an  indem- 
nity  Iwnd,  and 
the  amount  of 
damage  was  not 
ascertained 
when  the  fiat 
issued,  there  is 
no  debt  prove- 
able. 


Ex  parte  SIR  C.  MARSHALL  and  another,  Sherifls 
of  Middlesex.  —  In  the  matter  of  FOX. 

In  this  case,  which  is  reported  MtmL  ^  BU.  S42.,  a 
claim  was  ordered  to  be  entered  by  the  Court  of  Review. 
Mlien  the  creditor  applied  to  the  commissioner  to 
mature  his  claim  into  a  proof,  the  question  was,  on  the 
23d  of  November,  referred  to  and  argued  before  a  Sub- 
division Couit,  consisting  of  Mr.  Commissioner  jSlemafe, 
Mr.  Commissioner  Fonblanquey  and  Mr.  Commissioner 
Holroyd^  and  on  this  day  the  commissioners  delivered 
their  judgments  uriatim*. 

Mr.  Commissioner  Merivale  :-— 
The  case  on  which  we  have  to  decide  arises  out  of  an 
application  to  prove,  under  the  56th  section  of  the 


Fox. 
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•tatate  6  Geo.  4.  c.  16.,  on  the  happening  of  an  event,         1833. 

which,  while  it  rested  in  contingency,  was  held  by  us         " 

incapable  of  proof  according  to  the  true  construction  of     Mar^all 

llie  act.     Upon  a  petition  to  the  Court  of  Review,  in    and  another. 
e  ^  r  j     •  •         •.  '         In  the  matter 

nature  ot  an  appeal  irom  our  decision,  it  seems  to  have  o£ 

been  considered,  that  although  then  incapable  of  being 
proved,  the  demand  was  of  such  a  nature  that  it  might 
subsequently  become  the  subject  of  proof;  and  it  was 
on  that  ground  ordered  to  be  received  as  a  claim,  with- 
out prejudice  to  the  ultimate  right  to  prove  upon  the 
happening  of  the  contingency.  That  event  has  since 
taken  place ;  the  proof  has  been  tendered ;  and,  after 
hearing  what  has  been  alleged  by  way  of  cause  shown 
against  its  being  admitted,  the  commissioners  thought  it 
due  to  the  superior  court,  in  consideration  of  the  doubt 
thus  raised,  to  take  time  to  re-examine  the  authorities 
upon  which  their  former  judgment  was  founded,  with 
reference  especially  to  the  now  altered  state  of  circum- 
stances. That  duty  has  been  performed ;  and  we  are 
now  prepared  to  give  the  reasons  for  which  we  indi- 
vidually think  ourselves  bound  to  decide  agreeably  to 
our  first  impression. 

The  Commissioner  then  stated  the  circumstances  of  the 
case  as  they  are  to  be  found  in  the  report,  Mont.  Sf  Bit, 
242 ;  and  proceeded  as  follows : 

The  SherifTs  petition  came  on  to  be  heard  shortly  after 
it  was  presented ;  and  it  appears  from  the  report  already 
referred  to,  that  the  case  mainly  relied  upon  in  support 
of  it  was  that  of  ex  parte  Myers,  Mont.  ^  Bit.  229.,  then 
recently  decided  by  the  same  Court,  to  the  effect  *^  that  a 
a  debt  on  a  guarantee,  which  had  not  become  absolute  be- 
fore the  bankruptcy,  is  a  debt  proveable  under  the  56th 
section ;"  and  by  ccHnparing  the  words  of  the  section  with 
those  ctf  section  58,  relating  to  bottomry  and  respondentia 
bonds»  it  was  likewise  contended,  that  the  words  used 
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1833.        in  the  beginning  of  the  section  were  intended,  <<  not  to 

limit,  biit  to  extend,  the  right  given  by  the  subsequent 

Marshall     P^^  ^^  ^he  clause,  by  admitting  a  proof  even  before  the 

and  another,   contingency  bad  happened,''  involving,  it  was  insisted, 

of  the  necessity  of  ordering  a  dividend  to  be  retained  until 

^^*         it  should  be  ascertained  to  what  extent  the  claimant  was 

damnified.     To  this  opinion  it  should  seem  that  the 

Court  was  also  inclined,  in  ordering  the  claim  to  be 

entered  for  1,000/1  (the  amount  of  the  verdict  and  costs), 

reserving  a  dividend  ;   and   the   reasons  assigned   for 

making  such  order  were  (in  the  language  of  the  report) 

to  the  effect  following : — The  Chief  Judge  saying,  ^*  It  is 

quite  clear  that  on  the  face  of  this  petition  the  Court 

cannot  now  determine  the  question  of  proof,   for  the 

bond  was  not  forfeited  before  the  fiat ;  and  at  the  time 

of  tendering  the  proof  the  amount  of  the  verdict  had 

not  been  paid ;  but  inasmuch  as  the  damage  is  inchoate 

it  is   but  a   fair   protection   that  a  claim   should   be 

entered." 

Now,  the  only  remark  on  this  decision  which  I  think 
it  necessary  at  present  to  make  is,  that,  if  the  reasoning 
on  which  it  is  founded  be  correctly  reported,  the  result 
would  be,  that  in  all  cases  of  liability  depending  on 
remote  and  uncertain  events,  the  funds  which  ought,  but 
for  such  liability,  to  be  distributed  among  the  body  of 
creditors,  would  be  riequired  to  be  locked  up,  to  an 
amount  proportioned  to  the  nature  of  the  liability,  for  an 
indefinite  period — a  consequence  wholly  at  variance  wi& 
the  present  spirit  of  the  bankrupt  laws,  never  (as  we 
say)  contemplated  by  the  l^islature,  and  fraught  witk 
mischief,  of  which  the  present  case  affords  a  strildi^ 
illustration,  inasmuch  as  the  claim  ordered  to  be  entered 
was  for  1,000/.,  (and  it  might  as  well  have  been  for 
2,000/.,  the  whole  penalty  of  the  bond,)  when  the  whole 
amount  to  whicli   the  sheriff  has   turned  out  in  the 
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vveot  to  be  damnified,   and   which  he  now  seeks  to        1833. 

profe^  is   600il,    and    it  was    then  wholly  uncertain         ' 

whether  he  would  ever  be  damnified  to  the  extent  of  one     M^shall 

farthing.  iT^xhTmM' 

With  r^ard  to  the  supposed  analogy,  dwelt  upon  by  of 

one  of  the  learned  Judges  (Sir  G,  Bose)^  to  the  case  of 

an  executor,  who  would,  he  conceives,  be  restrained 

from  distributing  the  assets  while  such  a  bond  remains  in 

existence,   1  apprehend  that  it  is  met  by  the  contrary 

doctrine  laid  down  so  long  ago  as  in  HarrisofCs  case, 

5  Co.  28  b.^  to  the  effect  '<  thiat  a  debt  due  by  bond  shall 

be  paid  before  a  statute  made  to  perform  covenants, 

when  none  are,  or  perhaps  ever  will  be,   broken ;"  a 

doctrine  fully  recognised  in  many  subsequent  cases,  as  in 

BaiMns  v.  Day^  JnA.  160,  where  it  was  held  by  Lord 

Hardwickej  that  *^  the  payment  by  an  executor  of  a 

simple  contract  debt  before  a  breach  of  condition  of  a 

band  entered  into  by  his  testator  was  good,  and  no 

itvasUant  in  case  of  a  deficiency  of  assets."    And  in  the 

more  recent  case  of  Simmons  v.  Bollandj  3  Mer.  547, 

irfaere  Sir  fV,  Grants  on  a  bill  by  a  residuary  legatee  for 

the  transfer  of  a  fund  retained  by  the  executor  for  the 

purpose  of  protecting  himself  against  any  future  demand 

in  respect  of  covenants  entered  into  by  the  testator, 

^Nidered  (there  being  no  existing  breach  of  such  cove*- 

<umts)  that  the  fund  be  transferred  as  prayed,  on  the 

plaintiff's  giving  a  sufficient  indemnity ;  but  which  in- 

'demnity  would  clearly  not  have  been  requisite  but  fol: 

the  distinction   taken  by  Lord  Hardwicke  (in  the  case 

last  before  cited)  between  simple  contract  debts  and 

legacies. 

Then,  with  respect  to  the  other  position  assumed 
by  the  same  learned  Judge  :(Sir  G.  Ilase)^  <<that  the 
present  case  is  not    to    be  looked  at  as  that  of  a 
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18dd«        mere  indemnity   bond,  since,  in  conaderadon  of  the 

bond,    the    sheriff   parted    with   the  goods   whidi   he 

Marshall     might  have  retained,   and   therefore   that  it   maj   be 

and  another,    difficult   to    say   that,    independent   of    the    bond,   he 
In  the  matter  .  .  «    ,  r        i  i       ..   . 

of  would  not  be  entitled  to  prove  for  the  value,     it  ap- 

pears to  me  not  well  founded,  inasmuch  as  the  goods 
were  not  those  of  the  sheriff,  but  were  claimed  by  the 
assignees  as  part  of  the  bankrupt's  estate,  and  would 
therefore  never  have  been  taken  by  them  as  a  consi- 
deration for  the  bond,  or  by  way  of  purchase.  So 
also,  on  the  part  of  the  sheriff,  it  was  not  the  goods 
(for  they  were  not  his  own),  but  the  risk  he  in- 
curred in  parting  with  them,  for  which  he  consented 
to  accept  the  bond  as  an  equivalent;  and,  setting 
aside  the  question  of  debt  or  no  debt,  this  risk  was 
utterly  incapable  of  being  made  the  subject  of  valu- 
ation. Again,  and  supposing  even  that  the  goods 
could  be  considered  to  have  been  parted  with  by  the 
sheriff  in  consideration  of  the  bond,  they  were  so  parted 
with,  not  to  Fox  only,  but  to  Fox  and  Frasi  jointly ; 
and  would,  on  that  account  alone,  be  incapable  of  be- 
coming the  subject  of  pnx^  under  Foa^s  separate  comr 
mission. 

I  have  thought  it  necessary  to  say  thus  much  fay  way 
of  comment  on  this  decision,  because  it  is  difficult  to 
imagine  how  the  order  made  by  the  learned  Judges  can 
be  supported,  except  upon  a  principle  wholly  at  variance 
with  that  which  has  lieen  ahready  adverted  to  as  the 
result  of  all  the  authorities;  namely,  that  in  order  to 
establish  a  proof  mider  this  66th  sect,  there  must  be  a 
debt  contracted,  and  actually  existing  at  the  time  of  the 
bankruptcy ;  an  allegation  which  cannot,  I  apprehend, 
be  sustained  with  respect  to  a  demand  of  the  nature 
of  that  in  question. 
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1883.       'whether  he  could  have  proved  his  demand  under  the 

commission ;  adding,  that  it  seemed  impossible  he  could 

Marshall     ^^  hsLYe  proved  it,  since,  at  the  time  the  commission 

•and  another,    issued    it  was  uncertain,  not  only  what  amount  of  d»- 
In  the  matter  '  '  -^ 

of  mages,  but  whether  any  damages  at  all,  would  be  sus- 

^^'  tained;  and  in  the  latter  case  {Yalfop  v.  Ebers)  his 
Lordship  held  that  there  was  <^  no  debt"  to  which  either 
of  the  specified  clauses  could  be  applicable 
-  And  in  addition  to  and  in  confirmation  of  these  autho- 
rities, following  (as  they  do)  in  the  train  of  an  uninterrupted 
course  of  older  decisions,  we  have  that  of  the  present  Lord 
Chief  Baron,  upon  a  case  so  strikingly  analogous  to  the 
present  that  it  must  not  be  passed  over  without  particular 
notice ;  viz.  ex  parte  The  Lancaster  Canal  Companyy 
Mont.  27.,  where  a  joint  and  several  bond  in  the  penal 
sum  of  20,000/1  was  given,  conditioned  (among  other 
things)  for  collecting  debts  due  to  the  company,  and 
accounting  for  and  paying  over  the  balances  when 
required.  The  obligors  (who  were  partners  in  a  bank- 
ing-house) became  bankrupt,  and  a  proof  was  tendered 
on  each  of  the  separate  estates  for  the  amount  of  the 
balance  due  to  the  company  at  the  time  of  the  bank- 
ruptcy. This  proof  was  rejected  by  the  commissioners, 
whose  decision  was  affirmed  by  the  Vice-Chancellor,  on 
the  ground  that  the  security  of  the  bond  having  been 
waived  by  the  nature  of  the  dealings  between  the  parties, 
the  bankrupts  were  only  jointly  liable ;  and,  on  appeal 
to  Lord  Ljpudhurst  (then  Chancellor),  his  Lordship 
again  affirmed  the  decision,  but  on  a  different  ground 
from  that  taken  by  the  Vice-Chancellor,  holding  thKt 
there  was  no  such  breach  of  the  condition  as  would 
.  constitute  an  existing  debt  so  as  to  entitle  the  company 
to  prove ;  and  observing,  further,  that  it  could  not  be 
considered  as  a  contingent   debt  under    the    statute, 
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because  there  was  no  debt  existing;  and  it  had  been       1833. 

etermined  by  the  Court  of  King's  Bench  that  to  give        

right  of  proof  there  must  be  an  actual  debt  depending      Ma&shall 
the  contingency.  and  another. 

There  is,  however,  to  be  found  in  the  books  one,  of 

id  that  I  believe  a  single,  decision  previous  to  the  case  . 

»f  the  Lcmcasier  Canal  Company^  which  is  apparendj^ 
^t  variance  with  this  string  of  authorities.     Ex  parte 
JLewiSy  Moni.  ^  Mac.  426.,  where  A.  advanced  to  B. 
m  sum  of  money  on  the  security  of  the  bond  of  C, 
^conditioned  for  payment  if  B.  should  make  default  on  a 
^y  specified.    C.  became  bankrupt  before  the  day ;  and 
lis  Honor  held,  that  although  de&ult  was  not  made  till 
after  the  bankruptcy,  yet  this  was  a  debt  proveable  under, 
the  commission.      But   this,  it  will   be   observed, .  was 
an  engagement  to  pay  a  sum  certain,  on  a  given  event, 
limited  in  point  of  time,  and  thus,   in  some  measure, 
distinguishable.  * 

I  now  come  to  two  recent  cases  before  the  Court  of 

Reyiew ;  the  first  of  which  is  ex  parte  Thompson^-  Mont.  ^^ 

jBK.  219.,  where  it  was  held,  in  strict  conformity  (a&we  ap- 

piehend)  with  the  former  decisions,  that  <<  where  a  surety 

for  an  annuity  covenanted  to  pay  in  case  default  were 

Diade  by  the  grantor,  and  the  surety  became  bankrupt  be- 

A>re  de&olt,  the  value  of  the  annuity  was  not  proveable 

^  a  contingent  debt."    And  his  Honor  the  Chief  Judge, 

^n  delivering  his  opinion  to  that  effect,  employs  the  very 

'Words  made  use  of  by  the  Courts  of  Common  Pleas  and 

j<ing*8  Bench,  and  repeated  by  Lord  Lyndhurst  in  the 

Several  caises, cited,  when  his  Honor  says,  '*  that  to  entitle 

Xlie  party  to  prove  by  virtue  of  the  56th  section,  it  must 

l^e  made  out  that  it  was  a  debt  contracted  by  the  bank- 

^njpt,  payable  :on  a  contingency ;  but  that,  in  this  case, 

there  was  no  such  obligation ;  it  was  not  a  debt  con- 
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1838.        tracted,  but  merely  a  collateral  security,  incapable  of 

valuation  at  the  time  the  commission  issued." 

Mabshall         Theothercaseisthatof  erporfeiMygr*,  Mmi.^BU.  2S9, 
and  another,    where  the  question  was  represented  (in  support  of  the  peti- 
of  tioner)  to  be, merely  whether  the  surety  had  contracted  <*a 

^^^'  debt ''payable  on  a  contingency,  within  the  56tk  section ; 
and  it  was  taken  for  granted  that,  previous  to  the  stutute^ 
a  debt  on  a  guarantee  which  had  not  become  absolute 
before  the  bankruptcy  was  not  proveable,  although  (as 
it  was  agreed)  the  proof  was  prevented^  not  by  the 
nature  of  the  debt,  as  being  on  a  guarantee,  but  be* 
cause  it  was  upon  a  contingency.  And  then,  in  answer  to 
a  question  of  one  of  the  learned  Judges  (Sir  J.  Crass)^ 
'*  how  this  could  be  a  debt,  or  capable  of  valuation, 
before  the  deficiencies  were  known  7*  the  counsel  for  the 
petitioner  is  driven  to  a  construction  of  the  latter  part  of 
the  section  (which  I  consider  to  be  wholly  untenable), 
that  a  demand  not  proveable  as  a  debt  due  on  a  ccMitin- 
gency  at  the  time  of  the  bankruptcy  might  become  prove- 
able by  the  subsequent  happening  of  the  contingency. 

It  is  unnecessary,  however,  to  pursue  this  train  of 
reasoning,  or  to  inquire  how  far  it  influenced  the  Court 
in  its  decision,  because  I  rest  my  opinion  on  the  broad 
line  of  distinction  afforded  by  the  former  cases ;  namdy^ 
that  to  constitute  the  subject  of  proof  under  this  section 
there  must  be  a  debt  actually  contracted  antecedent  to, 
and  existing  at  the  time  of  the  bankruptcy.  But,  from  a 
note  in  a  report  of  this  same  case  by  Messrs.  Decuxm 
and  Chiity  (2  Dea.  8p  Ch.  251.),  it  should  seem  that  the 
ground  upon  which  one  of  the  learned  Judges  (Sir 
John  Cross)  was  induced  to  concur  in  the  decision  was 
different.  It  is  there  stated  that  •^his  Honor,  Sr 
«7.  Cross,  declined  giving  his  reasons  at  the  time,  but 
afterwards  intimated  that  his  concurrence  was  founded 
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on  the  &ct  that  the  terms  of  the  guarantee  made  the        1833. 

bankrupt  a  prineipd  as  well  as  a  surety ;"  and  to  this  it        , 

may  be  added,  that  this  guarantee  was  (as  in  ex  parte     Marshall 

Lewisj  Moni.  fr  Mac,  246.)  for  a  sum  certain,  to  the    and  another. 

,  'In  the  matter 

amount  of  which  the  bankrupt  might  perhaps  be  said         _of 

lo  have  rendered  himself  primarily  liable. 

It  seeras   that  this   question   of  debts  payable  on 
a  contingency  has  been  sometimes  argued  upon   the 
ground  that  it  was  the  professed  design  of  the  l^islature 
to  exonerate  the  bankrupt's  estate  from  every  species  of 
feture  liability  by  providing  for  its  discharge  under 
the  commission;  and  this  56th  section  has  been  ac- 
cordingly represented    as    introduced    to  meet  ev6ry 
case  of  that  description  untouched  by  the  four  or  five 
preceding  clauses ;  that  i^  the  51st,  relating  to  debts 
pv^aUe  at  a  future  time  and  on  an  event  certain  ;  the 
S3d,  relating  to  sureties ;  the  59d,  relating  to  bottomry 
aad  respondentia,  &c. ;  and  the  d4th  and  55th,  relating 
to  creditors  by  way  of  annuity,  and  their  sureties.     But 
I  am  of  opinion  that  it  is  impossible  to  collect  any  such 
iBeaning,  either  from  the  language  of  the  act  itself,  or 
fitmi  the  nature  of  the  evil  which  had  been  previously 
pointed  out  by  those  most  conversant  with  the  principles 
Slid  practice  of  the  bankrupt  laws  as  calling  for  a 
i>emedy.     That  evil  consisted  in  the  hardship  on  many 
ideritorious  individuals,  having  an  interest  in  the  bank- 
ttipt's  estate  to  an  amount  certain,  although  dependent 
on  an  event  in  its  nature  uncertain  (as,  for  instance, 
that  of  survivorship),  in  being  absolutely  precluded  from 
sharing  with  other  creditors  by  the  circumstance  of  the 
event  not  being  determined  at  the  time  of  the  bank- 
ruptcy.   And  the  particular  class  of  creditors  virho  were 
more  especially  marked  as  objects   of  the  proposed 
remedy  was  that  which  has  been  always  regarded  as 
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18d3t        entitled  to  peculiar  protection,   viz.   married  women, 

* infants,'  and  other  persons  having  an  interest  under  wills. 

Marshall     ^^  ^y  marriage  articles,  whose  situation  was  often  rendered 

and  another,   jjj^g^  deplorable  by  accidents  against  which  no  human 
In  the  matter  '^  •'  ®  . 

of  foresight  could  have  provided.    This,  as  appears  from  the 

language  of  all  the  books  on  the  subject  of  the  bankrupt 
laws,  and  from  Lord  Henley's  in  particular,  was  the 
object  which  the  legislature  had  most  immediately  Jn 
view  in  the  introduction  of  the  clause  in  question.  It 
never  was  designed  that  the  clause  should  be  extended^ 
by  a  fancied  liberality  of  construction,  to  a  variety  of 
cases  not  within  its  literal,  scope  and  meaning.  The 
very  predseness  of  the  words  and  phrases  made  use  of, 
<'  that  if  any  bankrupt  shall,  before  the  issuing  of  the 
commission,  have  contracted  any  debt  payable  on  a  con- 
tingency which  shall  not  have  happened  before  the 
issuing  of  the  commission,  the  person  with  whom  such 
debt  has  been  contracted  may  apply  to  the  oonunis-. 
sioners  to  set  a  value  upon  such  debt,  and  the  com- 
missioners are  to  ascertain  the  value  thereof,  and  to  admit 
such  person  to  prove  the  amount  so  ascertained,  and  to 
receive  dividends  thereon :"— and  then  again,  in  the  latter 
part,  ^^  or  if  such  value  shall  not  be  so  ascertained  before 
the  contingency  shall  have  happened,  then  such  person 
shall,  after  such  contingency  shall  have  happened,  prove 
in  respect  of  such  debt ''  (that  is,  such  debt  as  before 
mentioned — a  debt  contracted  before  the  bankruptcy) 
'^  and  receive  a  dividend,  not  disturbing  former  divi- 
dends:" —  the  very  preciseness,  I  say,  of  these  words 
and  phrases  expressly  negatives  such  an  inference.  It 
is  further  negatived  by  the  consideration  of  the  fiur. 
greater  evils  which  would  ensue  from  the  admission  of 
the  required  construction,  and  its  extension  to  cases  of 
remote  and  indefinite  liabilities.    And  if,  after  all,  it 
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should  be  persisted  in  that  such  was  the  intention,  our  1833. 

answer  is,  that  the  legislature  has  not  expressed  that  

intention — that  quod  voluit  turn  dUit,  and  that  we,  as  Mab^all 

Judges  bound  to  interpret  the  law,  can  only  give  effect  and  Hnother. 

to  it  as  we  find  it  expressly  written.  of 

My  opinion  accordingly  is,  that  the  proof  now  ten- 
dered must  be  rejected. 

Mr.  Commissioner  Fonblanque  : — 
I  entirely  concur  in  the  opinion  of  my  brother  com- 
missioner ;  but  as  this  is  a  matter  of  considerable  im- 
portance, as  affecting  the  law  generally,  as  affecting 
sherifl^  particularly,  and  as  involving  some  hardship  on 
bankrupts  individually,  we  have  deemed  it  expedient  to 
deliver  our  judgments  seriatim. 

If  the  question  were  new  we  should  only  have  to  con- 
ader  the  general  policy  of  the  bankrupt  law  as  affected 
by  the  statute  6  Geo.  4,  but  as  similar  subjects  have 
fiequently  been  discussed  in  the  several  courts,  and 
there  appears  some  contrariety  in  their  decisions,  it  will 
be  useful  to  look  at  the  previous  state  of  the  law,  and  to 
tmce  the  steps  by  which  it  has  arrived  at  its  present 


Previous  to  the  7th  Geo.  I.  no  debt  whatever  was 
proveaUe,  unless  it  were  actually  due  at  the  date  of  the 
commission ;  and  this  rule  was  so  absolute,  that  even  bills 
of  exchange,  unless  payable  before  the  date  of  the  com- 
mission, were  excluded.  The  inconvenience  of  this  law 
became  so  obvious,  that  a  statute  passed  to  correct  that 
e?il,  and  bills  and  other  securities .  payable  at  a  future 
day  were  made  proveable ;  and  thus  the  law  remained  till 
the  19th  Geo.  2.  when  debts  on  bottomree  and  respon- 
dentia bonds,  and  policies  of  insurance,  were  let  in. 

Debts  on  annuities,  when  there  had  been    no  for-* 
feiture    previous  to  the    bankruptcy,  and  the  case  of 
Vol.  I.  K 
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1833.        sureties,  were  not  provided  for  till  the  49th  Geo.  3 ;  nor 
bail,  or  what  are  called  contingent  debts,  till  6  Geo.  4. 

Marshall         ^^  ^^  ^^^^  ^^^^  ^^  ^^^    these   enactments  it  was  the 

and  another,    obvious  intention  of  the  legislature  to  enlarfi^e  the  remedy 
In  the  matter  °    .  . 

of  of  the  creditor,  and  to  facilitate  the  discharge  of  the 

^^*  bankrupt ;  and  it  is  now  contended,  that  the  last  of  these 
statutes  is  to  let  in  every  description  of  debt  or  liability, 
and  that  the  discharge  of  the  bankrupt  by  his  certificate 
is  to  be  absolute.  I  cannot  concur  in  that  view ;  the 
6  Geo.  4.  no  more  lets  in  every  kind  of  contingent  debt, 
however  uncertain  in  amount  or  chances,  than  the 
7th  Geo.  1.  let  in  policies  of  insurance,  or  19th  Geo.  2. 
let  in  bail.  If  the  discharge  were  to  have  been  as  ample 
as  contended  at  the  bar  by  the  counsel  for  the  claimant, 
the  legislature  might  have  made  one  short  clause  suffice  for 
every  purpose,  by  adopting  the  word  **  liability,**  instead 
of  framing  six  different  clauses,  all  differently  worded 
according  to  the  exigence  of  their  several  occasions. 

Leaving  for  the  present  this  vexata  questio  of  con- 
tingent debt,  it  must  be  observed  that  in  all  the  cases 
provided  for  from  the  51st  to  the  55th  sections,  except- 
ing bottomree,  respondentia,  and  policy  cases,  there  is  a 
debt,  in  a  sum  certain,  existing  previously  to  the  bank- 
ruptcy ;  but  in  respect  of  bottomree,  respondentia,  and 
insurances,  there  is  an  uncertain  average  to  be  taken  in 
the  event  of  loss,  or  there  is  an  account  of  respondentia 
interest  to  be  taken  if  the  ship  arrive :  on  these,  there- 
fore, there  is  a  separate  clause,  which  would  not  have 
been  necessary  if  the  56th  section  would  have  covered 
all  demands  of  uncertain  amount  payable  on  contingency. 
Thus  the  exceptions  prove  the  rule ;  in  the  53d  section 
there  is  no  mention  of  debt;  in  the  56th  section  the  won^ 
debt  is  repeatedly  used.  Now  "  debt,"  as  stated  by  Sif 
J.  Cross  in  ex  parte  Thompson,  Mont.  §•  Blu  219,  "im- 
plies, in  all  cases,  a  sum  certain  ]*  a  sum  actually  ascer- 

11 
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1 833.         rest ;  but  if  they  did  require  confirmation,  it  is  abundantly 
to  be  found  in  the  judgment  of  that  Court  whose  peculiar 

Ex  parte  .  .      .  j      •  i       •       i_      i  ^ 

Marshall     provmce  It  IS  to   decide   in    bankruptcy.       Ex  parte 
and  anothei\    'f%ofnpson  confirms,  if  confirmation  were  required,  all 
of  the  previous  decisions,  and  clearly  lays  down  the  prin- 

ciples upon  which  contingent  debts  may  or  may  not  be 
proveable ;  and  as  some  of  the  expressions  of  the  learned 
Judges  who  decided  that  case  will  apply  peculiarly  to 
the  case  before  us,  I  will  quote  their  own  words. 

"  The  first  step  "  says  the  Chief  Judge,  **  is  to  ascer- 
tain whether  any  debt  is  contracted  at  the  time  of  the 
bankruptcy  :  this  is  a  mere  engagement  to  become  liable 
in  case  of  default,  till  which  no  liability  exists."  And  Sir 
George  Rose  says,  ^*  This  is  not  a  debt,  but  a  covenant 
to  become  indebted."  It  is  only  necessary  to  change  the 
word  "  default  "  into  the  word  **  damage,"  and  the 
judgment  applies  at  once  to  the  present  case.  Fox  was 
not  indebted  to  the  sheriff,  but  he  covenanted  to  become 
indebted  in  case  the  sheriff  should  be  damnified  by 
having  a  verdict  against  him  in  an  action,  not  then 
brought,  but  which  might  be  thereafter  brought  by 
Mahony. 

Against  this  mass  of  authority  there  is  the  short 
case  of  ex  parte  Lewis,  Mont,  §•  Mac.  426,  in  the  report 
of  which  however  there  is  no  detailed  judgment ;  and  in 
which  it  must  be  observed  there  is  a  sum  certain 
(2,000/.)  to  be  paid  on  the  contingency  that  the  original 
debtor  does  not  pay.  Ex  parte  Myers  certainly  goes 
farther ;  but  admitting  all  the  weight  which  can  possibly 
attach  to  this  case,  I  cannot  consider  it  as  overruling 
that  of  ex  parte  Thompson,  and  the  numerous  decisions 
on  which  it  is  founded. 

Now  if  the  uncertainty  of  the  amount  of  a  demand  be 
a  sufiicient  objection   to   proof^  a  fortiori  must  it  be 
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]83d.        it  has  not  used,  it  would  have  attained  its  purpose,  and 
might  have  dispensed  with  the  greater  portion  of  six 

Kx  parte       . 
Marshall      '^"g  sections. 

and  another.        Viewins:  this  question  in  every  point  which  occurs  to 
In  the  matter  o  ^  ^  , 

of  me  I  cannot  but  come  to  the  conclusion  that  this  debt  is 

^^*         not  proveable.     I  come  to  that  conclusion  with  regret, 

because  it  does  appear  to  operate  with  hardship  on  the 

sherifTs  officer  in  this  case ;  it  may  operate  with  hardship 

upon  many,  by  throwing  an  impediment  in  the  way  of 

taking  this  description  of  indemnity  bond  in  the  sheriff's 

office ;  and  it  may  operate  with  yet  greater  hardship  on 

this  bankrupt,  who,  in  doing  that  which  was  meritorious 

in  his  character  of  assignee  of  another  estate,  may  have 

rendered  himself  personally  liable  notwithstanding  his 

certificate.    But  we  are  bound  to  execute  the  law  as  we 

find  it,  without  respect  to  individual  hardship,  and  witli 

that  feeling  I  find  myself  bound  to  decide  against  the 

admission  of  this  proof. 

Mr.  Commissioner  Holroyd  : — 

In  consequence  of  a  decision  recently  made  in  the 
Court  of  Review  in  the  case  of  ex  parte  Myers  (a),  which 
it  is  said  ought  to  govern  the  present,  and  that  Court 
having  ordered  a  claim  to  be  entered  in  this  case  for 
1,000/.,  I  think  it  right  to  give  my  judgment,  and  the 
reasons  upon  which  it  is  founded,  more  at  length  than 
I  should  otherwise  have  done. 

In  this  case  the  Sheriff  of  Middlesex  seeks  to  proves 
against  the  estate  of  Fox  the  sum  of  600/.  upon  a  bond — 

The  question  as  to  the  right  of  proof  depends  on  th^= 
construction  to  be  given  to  the  56th  section  of  th«B 
6  Geo.  4.  c.  16. 

By  that  section  it  is  provided  that  if  any  bankrug^ 

(a)  MonL  <J  BU,  2i29. 
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shall,  before  the  issuing  of  the  commission,  have  contracted        1 893. 

any  debt  payable  upon  a  contingency  which  shall  not         

have  happened  before  the  issuing  of  such  commission,      Marshall 

the  person  with  whom  such  debt  has  been  contracted    and  another. 
•/••       1  •   1    /.  1  I  .    .  In  the  matter 

may,  it  he  tnmk  fit,  apply  to  the  commissioners  to  set  a  of 

value  upon  such  debt,  and  the  commissioners  are  thereby 

required  to  ascertain  the  value  thereof,  and  to  admit 

such  person  to  prove  the  amount  so  ascertained,  and  to 

receive  dividends  thereon ;  or  if  such  value  shall  not  be 

so  ascertained  before  the  contingency  shall  have  hap* 

pened,  then  such  person  may,  after  such  contingency 

shall  have  happened,  prove  in  respect  of  such  debt,  and 

receive  dividends  with  the  other  creditors,  not  disturbing 

any  former  dividends,  provided  such  person  had  not, 

when  such  debt  was  contracted,  notice  of  any  act  of 

bankruptcy  by  such  bankrupt  committed." 

Now  to  bring  a  case  within  this  clause  there  must  be 
such  a  liability  on  the  part  of  the  bankrupt  as  can  be 
included  within  the  term  <<  debt  contracted  by  him 
previous  to  the  issuing  of  the  commission  payable  upon 
a  contingency." 

Upon  the  facts  of  this  case,  the  question  is, 
whether  the  terms  used  in  the  56th  section,  namely, 
^  contracting  a  debt  previous  to  the  issuing  of  the  fiat 
payable  upon  a  contingency,"  can,  within  the  meaning 
of  that  clause,  be  construed  to  include  a  possible  lia- 
bility arising  from  being  the  obligor  in  a  bond  con- 
ditioned to  indemnify  another  against  contingent  da- 
mages, which  bond  was  not  forfeited  at  the  time  of  the 
bankruptcy  ?  Can  the  bond  in  question  be  considered 
in  any  other  light  than  as  a  bond  of  indemnity  against 
contingent  damages  ?  It  appears  to  me  that  it  cannot.  It 
is  a  bond  given  to  the  sheriff  to  indemnify  him  against  any 
damage  he  may  sustain  by  reason  of  giving  up  certain 
goods  which  he  had  taken  in  execution  under  vifi,f<u 

K  4 
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1833.       against  a  person  who  afterwards  became  bankrupt 

'        which  goods  were  claimed  by  his  assignees.     Uoder 

M AnsHALL     bond  it  was  \rholly  uncertain  at  the  time  of  the  issc 
nd  another.  ^^^  g^j  whether  the  sherifF  would  ever  sustain  any  or  n 
o(  damage ;  and  this  uncertainty  did  not  rest  merely  u 

the  fact  of  an  act  of  bankruptcy  having  been  commi 
by  Seioerkrop  or  not  previous  to  the  delivery  of 
writ,  or  at  such  a  period  as  to  invalidate  the  exefnit 
llie  plaintiff  might  not  have  proceeded  in  his  ao 
aguDst  the  sheriff,  or  he  might  have  failed  in  recovei 
in  such  action,  front  various  circumstances,  either  fi 
not  proving  the  judgment  upon  which  the  writ 
founded,  or  from  the  goods  seized  not  being  the  gc 
of  Sewerkropt  or  from  Sewerhrop  t>eing  a  person  wl 
goods  were  not  liable  to  seizure;  and  yet,  notw 
standing  the  uncertainty  whether  the  sheriff  would  i 
sustain  any  or  what  damage,  the  execution  of  this  b 
is  called  the  contracting  of  a  debt  previous  to  the  issi 
of  the  fiat  payable  upon  a  contingency.  Considei 
this  point  in  every  way  that  it  can  be  put,  having  r^ 
to  the  56th  section  alone, — viewing  it  also  in  connei 
with  the  other  clauses  in  the  act  relating  to  proofs, 
with  reference  to  the  current  of  authorities  upon 
subject,  supported,  as  they  appear  to  me  to  be  upon 
best  consideration  that  I  can  give,  by  reason,  law,  . 
equity, — I  think  that  the  bond  in  question  did  not  c 
stitute  "  a  debt  contracted  previous  to  the  issuing  of 
,    fiat  payable  upon  a  contingency." 

First  I  will  consider  the  point  as  if  the  56th  sect 
were  the  only  clause  in  the  act  relating  to  proo^ 
addition  to  the  46th  section,  which  is  the  general  cla' 
Could  it  in  such  case  be  successfully  contended  thi 
contract  to  indemnify  against  contingent  damages  w; 
debt  contracted  payable  upon  a  contingency  ?  I  tt 
not.     A  party,  by  taking  a  security  of  this  sort,  ( 
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»^ot  give  credit  for  ^  sum  of  money  to  the  person  who        1833. 
inters  into  such  security.     The  relation  of  debtor  and       „ 

.  .  ^'  parte 

crreditor  is  not  thereby  raised  between  the  parties.     To     Mabshall 

c:»nstitute  a  debt,  the  substance  of  the  contract  must,  I  t^°1*"^^^!!1 

'  'In  the  matter 

'^liink,   be  to  pay  a  certain  sum  of  money.      By  the  ^f 

^w^ords  of  the  56  th  section  it  is  the  payment  alone  of  the 
debt  that  is  put  in  contingency,  not  the  contracting  of 
"the  debt ;  and  putting  this  construction  on  the  words  of 
^e  section,  the  amount  of  the  debt  payable  upon  the 
cxHitingency  would  be  certain,  though  if  the  contingency 
liad  not  happened,  the  then  value  of  the  debt  would  be 
uncertain  according  to  the  time  of,  or  the  probability  or 
improbability  of  the  happening  of  the   circumstances 
upon  which  the  payment  of  such  debt  was  made  to 
depend.     The  inconvenience  and  injustice  to  which  a 
contrary  construction  would  lead  is  great;  and  where 
is  the  line  to  be  drawn  ?     Suppose  the  case,  as  was  well 
put   on    the    part  of  the   assignees,    of   a    bond   ex- 
ecuted by  a  bankrupt  in  a  large  penalty,  conditioned  to 
guarantee  the  performance  of  covenants  in  a  lease — a 
forming,  mining,  or  a  building  lease.     A  future  possible 
demand  may  arise  on  this  bond  during  some  period  or 
after  the  expiration  of  the  lease,  which  may  be  of  any 
possible  duration.    Or  suppose  a  bond  given  by  a  keeper 
of  a  prison,  who  afterwards  becomes  bankrupt,  to  the 
sheriff,  to  an   amount  largely  exceeding  all  the  debts 
pEX>ved  against  the  bankrupt's  estate,  and  conditioned 
for  the  safe  keeping  of  prisoners  in  his  custody.    Actions 
might  afterwards   be    brought  against  the  sheriff  for 
escapes,  and  on  this   bond  the   keeper  of  the  prison 
might  become  liable  to  the  sheriff  for  the  amount  of 
all  damages  recovered  against  him.     Or  suppose  the 
penalty  of  the  bond  in  question  were  20,000/.  instead 
of  2,000/. ;  and,  instead  of  being  confined  to  one  levy 
of  goods  against  Sewerkropf  had  applied  to  several,  and 
went  to  indemnify  the  sheriff  against  returning  miUa 
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1833.        b(ma  to  varloas  writs   under  which   diflerent  seizures 
'  of  property   of  Sewerkrop  had  been  made.     Should  a 

Marshall     claim  be  entered,  and  a  sum  reserved  for  a  dividend 
and  another    th^r^Qn^  in  respect  of  the  possible  demand  on  this  bond  ? 
of  Supposing  a  claim  on  such  a  bond  to  be  entered  for 

5,000/.,  and  the  proofs  amount  to  500/.,  the  assets  being 
sufficient  to  pay  on  the  proofs  and  claim  2s.  in  the  pound. 
Thus  500/.  would  be  locked  up  (sufficient  to  pay  the 
debts  proved  20s.  in  the  pound),  because  it  was  possible 
that  at  some  future  period  the  whole  or  part  of  it  might 
be  claimed.  A  bond  for  the  performance  of  covenants, 
or  to  do  a  collateral  thing,  may  never  be  forfeited,  it  may 
lie  in  perpetuam^  and  so  the  assets  would  never  be  admi- 
nistered. Whereas  the  policy  of  the  bankrupt  law  is  to 
divide  assets  speedily;  not  to  lock  them  up  to  meet 
future  possible  demands. 

Again,  if  such  a  debt  be  proveable,  it  would  also  be 
discharged  by  the  bankrupt  obtaining  his  certificate, 
which  he  might  do  before  any  actual  breach  of  the  con- 
dition of  the  bond.  The  breach  of  the  condition  might 
not  happen  until  two,  three,  or  more  years  afterwards; 
the  obligor  might  then  be  in  good  circumstances,  and 
able  to  pay ;  but  no,  the  certificate  would  then  be  a  bar 
to  any  such  claim. 

But  then  it  is  said  that  looking  at  the  Act  of  Par- 
liament with  reference  to  the  sections  preceding 
section  56,  namely,  those  relating  to  debts  payable  at  a 
future  day,  to  sureties  and  bail,  to  bottomry  bonds, 
respondentia  bonds,  and  policies  of  insurance,  and  to 
annuities,  that  the  object  of  the  legislature,  by  section  56> 
was  to  relieve  the  bankrupt  from  all  future  liabilities 
that  might  end  in  debts.  I  cannot  but  think  that  the 
contrary  is  the  more  correct  inference  to  draw  from  this. 
For  if  such  were  the  intent  of  the  legislature,  why  par- 
ticularize the  difierent  liabilities  from  which  a  bankrupt 
is  to  be  discharged  in  six  sections,  where  one  short 
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clause  might  have  been  made  applicable  to  all:   and         1833. 

moreover,  if  this  extended  construction  be  the  right  one,         

ihe  term  **debt"  in  the  56th  section  would  embrace      Marshall 

much  more  than  the  term  mutual  credit  in  the  50th    and  another. 

In  the  matter 
section,  which  would  be  contrary  to  all  the  authorities.  j)f 

By  the  50th  section  it  is  provided  that  where  there 
lias  been  mutual  credit  given  by  the  bankrupt  and  any 
other  person,  or  where  there  are  mutual  debts  between 
the  bankrupt  and  any  other  person,  the  commissioner 
shall  state  the  account,  and  one  debt  or  demand  may  be 
set  against  the  other. 

Now  the  term  "  mutual  credit,"  both  on  the  former 
statutes  and  the  present,  has  been  held  to  mean  some- 
thing more  than  the  words  ^'  mutual  debts "  import. 
It  has  been  held  that  a  mutual  credit  may  be  said  to 
exist  where  there  are  transactions  between  a  bankrupt 
and  other  parties  which  will  necessarily  end  in  debts* 
This  will  appear  by  the  cases  of  Rose  v.  Hartj  8  Taunt. 
499  ;  Sampson  v.  Barton,  2  Brod.  $*  B.  89 ;  Collins  v. 
Jones  J  10  iJ.  §•  O.  777 ;  and  Rose  v.  Sims,  1  B.  §•  Aid. 
521.  But  it  has  also  been  held  that  a  contract  to  in- 
demniiy  upon  a  contingency,  or  to  do  a  collateral  act, 
would  not  operate  as  a  mutual  credit ;  a  fortiori  such  a 
contract  cannot  operate  as  a  debt. 

In  Simpson  and  others  v.  Burton,  2  Brod,  ^  B.  89, 
the  defendant  {Burton)  had  sold  and  shipped  a  quantity 
of  gunpowder  to  a  person  of  the  name  of  Andrews, 
which  was  received  into  the  magazine  of  Cook,  a  ware- 
Iiouseman,  by  the  direction  of  Andrews.  The  vendor, 
suspecting  the  insolvency  of  the  vendee,  wrote  to  Cook, 
the  warehouseman,  desiring  him  to  detain  the  powder, 
and  guaranteeing  him  against  all  loss  from  so  doing. 
Cook  retained  the  powder  and  delivered  it  to  the  vendor. 
The  vendee  afterwards  sued  Cook,  the  warehouseman,  in 
trover  for  the  powder,  obtained  judgment,  and  levied 
execution  on  his  goods.     Cook  became  bankrupt^  being 
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1833.        at  the  time  indebted  to  the  vendor  (Burton)  ;  and  in 

this  action,  which  was  brought  by  the  assignees  of  Cook 

Marshall      against  Burton  on  the  guarantee,  it  was  held  that  the 

and  another,    oruarantee  did  not  constitute  a  mutual  credit  with  Cook 
In  the  matter  ° 

of  so  as  to  enable  the  defendant  Burton  to  set  off  the  money 

due  to  him  from  Cook.  In  this  case  Burroughs  J.,  said, 
"  The  intention  was  to  confine  mutual  credit  to  pecu- 
niary demands,  or  to  those  subjects  which  at  some  sub- 
sequent period  might  become  of  a  pecuniary  nature. 
Now  look  at  this  case,  has  it  the  semblance  of  a  pecu- 
niary demand  ?  It  is  a  mere  guarantee,  on  which  there 
is  only  a  contingent  claim  for  unliquidated  damages; 
and  here,  before  verdict  given,  is  an  attempt  to  call  it  a 
mutual  credit."  And  Richardsofij  J.,  says,  "  By  the 
last  decision  as  to  mutual  credit,  the  doctrine  has  pro- 
perly been  confined  to  goods  deposited  with  the  view  to 
a  sale,  the  proceeds  of  which  should  form  an  item  in  an 
account.  The  present  case  goes  much  further,  for  it  is 
only  a  contract  to  indemnify  upon  a  contingency ;  and 
Glennie  v.  Edmunds^  4f  Taunt.  775,  is  directly  opposed 
to  such  an  extension  of  the  doctrine  of  mutual  credit." 
So  in  the  case  of  Rose  v.  Sims^  ^  B,  8f  Aid.  521,  A.  hav- 
ing given  defendant  his  acceptance  for  20/.,  defendant 
in  consideration  thereof  undertook  that  he  would  indorse 
to  ^.  a  bill  drawn  by  him  (defendant)  on  J^.,  payable  to 
defendant's  order;  he  gave  the  bill  but  would  not 
indorse  it.  On  assumpsit  brought  by  the  assignees  of  A., 
who  had  become  bankrupt,  and  whose  acceptance  was 
dishonoured.  Held,  that  the  contract  to  indorse  was  not 
a  subject  of  mutual  credit  within  6  Geo.  4.  c.  16.  s.  50, 
and  could  not  have  been  set  off  by  the  assignees  against 
the  20/.  due  from  A.  to  the  defendant.  Parkcy  J.,  says, 
<^  This  is  not  a  case  of  mutual  credit  within  the  Bank- 
rupt Act ;  it  is  merely  a  case  where  the  cause  of  action 
arises  for  the  non-performance  of  a  contract.  The  pro- 
vision with  respect  to  mutual  credits  is  confined  to  debts 
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between  the  bankrupt  and  other  parties,  or  to  transactions         1833. 

necessarily  ending  in  debts.""     And   Taunton^  J.,  says,         ■ 

"  A  mutual  credit  may  be  said  to  exist  where  there  is  a     Mar^all 

debt,  or  something  which  will  end  in  a  debt.     Here    and  another. 

,  In  the  matter 

neither  was  shown,  but  only  a  cause  of  action^  namely,  of 

the  failure  of  the  defendant  to  indorse  pursuant  to  his  ^^' 

engagement.     Immediately  upon  that  failure  a  right  of 

action  accrued  to  the  plaintiff,  but  not  a  debt.     The 

damages  were  unliquidated,  and  their  amount  dependent 

on  circumstances." 

These  cases  show  that  a  contract  to  indemnify  upon  a 
contingency,  or  to  do  a  collateral  act^  does  not  constitute 
a  mutual  debt ;  and  therefore  I  say  such  a  contract  can- 
not constitute  a  debt ;  which  term  has  not  so  extended  a 
«gnification  as  the  term  credit. 

The  circumstance  of  the  contract  in  the  present  case 
being  by  a  bond  with  a  penalty,  makes  no  difference ; 
because,  as  observed  by  Holroyd^  J.,  in  Taylor  v.  Young ^ 
S  B.  8f  A,  529,  <^  In  the  case  of  a  bond  with  a  penalty, 
the  penalty  is  not  the  debt  actually  proved ;  but  that 
which  is  proved  by  reason  of  a  penalty  is  that  which 
can  be  valued  as  a  debt."  But  here  there  was  nothing 
that  could  constitute  a  debt^  for  the  reasons  I  have  before 
stated.  Authorities,  however,  are  not  wanting  as  to  the 
true  construction  to  be  put  on  the  56th  section ;  in 
Yallop  V.  Ebersj  I  B.  8f  AM.  698,  the  defendant  under- 
took to  pay  the  balance  due  on  a  .bill  of  exchange,  of 
which  the  plaintiff  was  the  acceptor  ;  and  afterwards,  by 
a  new  undertaking,  engaged  to  deliver  up  the  acceptance 
to  the  plaintiff  within  a  month,  or  to  indemnify  him 
against  it.  Defendant  became  bankrupt,  and  did  not 
pay  or  indemnify  ;  and  the  plaintiff  was  obliged  to  take 
up  the  bill,  the  bankrupt  having  then  obtained  his  cer- 
tificate. In  an  action  brought  for  the  breach  of  pro- 
mise^  Held,  that  the  plaintiff  could  not  have  proved  in 
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183S.        respect  of  it  under  the  defendant's  commission ;  and  in 

that  case  Lord  Tenterden  says,  "  By  statute  6  Geo.  4. 

Ma&suall     c.  16.  a  bankrupt  may  be  discharged  from  all  debts  due 

and  another.    ^^  ^^  ^jjy,g  ^f  ^]^q  issuinff  the  commission,  all  that  are 
In  the  matter  ®  ,    „    , 

of  certain  to  become  due  at  a  future  time,  and  all  that  may 

or  may  not  become  payable  by  the  bankrupt  at  a  future 

time :  in  the  latter  case  where  the  contingency  has  not 

happened  before  the  issuing  of  the   commission,  the 

commissioner  may  ascertain  the  value  and  admit  the 

party  to  prove ;   or  if  the  contingency  has  happened 

before  the  value  is  ascertained,  the  demand  then  stands 

as  if  it  had  been  debitum  in  prtesenti  solvendian  inJvturOi 

and  the  creditor  may  prove  in  respect  of  such  debt,  and 

receive  dividends ;  but  it  appears  to  me  that  there  was 

no  debt  between  the  present  defendant  and  the  plaintiiF 

to  which  one  of  these  clauses  could  be  applicable." 

From  this  case  it  is  clear,  that  to  entitle  a  party  to 
prove  by  virtue  of  tlie  56th  section  there  must  be  a  debt 
contracted  previous  to  the  issuing  of  the  fiat,  payable 
upon  a  contingency,  and  that  a  contract  of  indemnity  is 
not  such  a  debt. 

The  same  law  is  to  be  deduced  from  the  cases  of 
Boomian  v.  Nash^  9  B,  Sf  Cr,  145 ;  Hoffman  v.  Four- 
drinier,  5  M.SfS.  21 ;  Attwood  v.  Partridge^  4  Bing. 
209 ;  Taylor  v.  Ymng,  SB.Sf  Aid.  521 ;  ea:  parte  Tindal, 
8  Bing,  402 ;  ex  parte  Thompson^  1  Mont.  §•  Bligh,  219 ; 
and  ex  parte  The  Lancaster  Canal  Company^  Mont.  27. 

In  the  cases  of  Taylor  v.  Young  and  ex  parte  The 
Lancaster  Canal  Company  the  undertakings  were  by 
bond,  with  a  penalty^  as  is  the  present.  Then  as  to  the 
case  of  ex  parte  Myers,  Mont.  Sf  Blighj  229,  the  contract 
there  was  not  to  indemnify  against  contingent  damages, 
but  an  absolute  engagement  by  the  bankrupt,  that  he 
the  bankrupt,  or  certain  other  persons  (named),  should 
provide  for  the  payment  of  certain  bills  to  the  extent  of 
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12,000/.     So  in  the  case  of  ex  parte  Adney^  Cowp,  426,         1833. 

and  ex  parte  Lewis,  Mont.  §•  M>  426,  the  bankrupt  under- 

took  to  pay  a  sum  certain  in  case  his  principal  failed  to     Maushall 

do  so.     It  is  unnecessary  for  us  to  decide  whether  such    an«J  another. 

•^  ^       In  the  matter 

undertakings    are  debts    payable    upon    contingencies  of 

within  the  56th  section.  We  say  that  a  mere  claim  for 
unliquidated  damages,  which  cannot  be  settled  without 
the  intervention  of  a  jury,  is  not  such  a  debt. 

I  have  only  further  to  observe,  that  I  regret  that  I 
cannot  concur  in  what  appears  to  have  been  the  incli- 
nation of  the  opinion  of  the  Court  of  Review  in  this 
case,  by  ordering  a  claim  to  be  entered  for  1,000/.,  and 
a  dividend  thereon  to  be  reserved.     The  question,  how- 
ever, as  to  the  right  of  proof  still  remains  open.     In  the 
report  by  Mr.  Montagu  of  what  took  place  before  the 
Court  of  Review,  Sir  6.  Rose  is  stated  to  have  said,  that 
a  Court  of  £quity  would  not  permit  executors  to  divide 
the  assets  whilst  such  a  bond  as  this  existed.     I  should 
be  slow  to  express  any  opinion  on  a  point  of  equity 
differing  from  his  Honor  Sir  G.  Rose,  whose  knowledge 
and  experience  in  such  matters  is  so  extensive.  But  sup- 
posing this  be  the  proper  test  to  try  what  debts  are 
proveable  under  bankruptcies,   (bearing  in  mind   that 
debts  proveable  are  entirely  the  creature  of  an  act  of 
parliament,)  I  cannot  find  authorities  in  support  of  the 
proposition ;  but  I  do  find  authorities  for  this,  —  that  a 
simple  contract  debt,  both  at  law  and  in  equity,  would 
be  entitled  to  priority  over  a  future  contingent  claim  for 
unliquidated  damages,  though  secured  by  bond  with  a 
penalty;  Harrison*s  case,  5  Co,  286;  Hawkins  v.  Dai/, 
AnM.  160 ;   and  Nector  and  Sharpe  v.  Gennet,  Cro. 
Eliz.  466.     As  respects  a  residuary  legatee,  a  court  of 
equity  would  order  a  sufficient  indemnity  to  an  executor 
against  such  a  claim,  on  the  funds  being  paid  over; 
Simmons  v*  BoUandj  8  Mer.  547. 
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1833*  Sir  George  Rase  is  stated  to  have  further  said,  "  it 

is  difficult  to  say   that,  independent  of  the  bond,  the 

Marshall     sheriff  is  not  entitled  to   prove  for  the  value  of  the 

In"the"matter  g^^^."     I  cannot  bring  ray  mind  to  the  conclusion, 

of  that  such  right  of  proof  could  arise.     Independendy  of 

Fox 

the  bond,  the  case  would  stand  thus :  the  sheriff  takes 

certain  goods  in  execution,  which  are  claimed  by  a  third 

party ;  he  gives  them  up,  and  returns  ntdla  bona  to  the 

writ.     Now  it  has  been  decided,  evep  in  the  case  where 

goods  seized  in  execution  by  the  sheriff  have  been  taken 

from  him  by  a  third  party  by  force,  that  the  sheriff,  after 

returning  ntUla  bona  to  the  writ,  has  no  remedy  against 

the  taker  of  the  goods,  for  the  sheriff,  by  returning  nulla 

bonOf  whereby  he  declares  that  he  never  had  rightful 

possession,  disclaims  all  interest  in  the  goods.     In  an 

action  against  the  sheriff  for  a  false  return,  after  he  had 

taken  goods  in  execution,  which  had  been  forcibly  taken 

out  of  his  possession,  and   carried  away  by  a  person 

claiming  property  in  them,  such  person  was  admitted  to 

prove  that  they  were  not  the  property  of  the  debtor 

against    whom    the    execution    had    issued,    upon    the 

ground  that  the  sheriff  could  not  maintain  an  action 

against  him,  the  witness,  for  the  rescue  or  for  the  value 

of  the  goods,  after  having  made  such  a  return,  and  that 

therefore  the  witness  had  no  interest  in  supporting  the 

sheriff;  Thomas  v.  Pearse,  5  Pricey  547.    And  in  Under^ 

wood  V.  Mordant,  2  Vem.  237,  it  was  held,  that  in  an 

action  against  the  sheriff  for  a  false  return  of  ntdla  bona, 

if  the  plaintiff  recover  damages  against  him,  the  verdict 

does  not  vest  the  property  of  the  goods  in  the  sheriff, 

but  they  remain  in  the  party,  and  are  liable  to  any  other 

execution.     The  sheriff  therefore  could  have  no  right  of 

proof  for  the  value  of  the  goods ;  and  besides,  the  goods 

were  given  up  to  Fox  and  Frosty  and  therefore  supposing 

the  sheriff  had  any  claim  independent  of  that  arising  on 

13 
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the  bond,  it  would  be  against  Fox  and  Frasi  jointly,  and         1833. 

not  against  the  separate  estate  of  Fox,  " 

Upon  the  whole,  I  think  the  demand  of  the  sheriflF      Marshall 

is  not  proveable,  upon  the  2m)und  that  there  was  no  ^^\  another. 
yt  ^  In  the  matter 

debt  contracted  at  the  time  of  the  issuinfj  of  the  fiat  of 

payable  upon  a  contingency  within  the  meaning  of  die 
56th  section. 

It  becomes,  therefore,  unnecessary  for  me  to  consider 
the  other  point  raisdd  in  the  argument;  namely,  that  the 
debt  contracted  must  be  capable  of  valuation  at  the  time 
of  the  issuing  the  fiat,  and  that,  if  not  capable  of  valu- 
ation at  the  time  of  the  issuing  the  fiat,  it  could  not  be 
proved  under  the  second  part  of  the  56th  section,  after 
the  contingency  had  happened. 

Proof  rejected. 


tx  parte  Sir  C.  MARSHALL  and  another,  sheriffii        C.  R, 

of  Middlesex.—  In  the  matter  of  FOX.  J««- 17  §• 

Feb.  20, 

I  HE  sheriff  having  seized  goods  claimed  by  assignees        lo34. 

ttpart  of  the  bankrupt's  estate,  consented  to  give  them  bankrupt  has 

upon  receiving  an  indemnitv  bond  from  the  assignees,  given  an  in- 

^  ®  *  ,  o  '  demnity  bond, 

aod  returned  nuUa  bona.      An  action  was  thereupon  a»d  the  amount 

commenced  against  the  sheriff  for  a  false  return,  and  a  not  ascertained 

Verdict  for  800/.  was  recovered.   Pendinff  the  action,  one  7^^^  ^f  ^*V 

^  '  issues,  there  is 

of  the  assignees  became  bankrupt,  and  the  Court  of  no  debt  proves 

Reriew  ordered  a  claim  to  be  entered  on  behalf  of  the 

Acriff.     The  case  thus   far  is  reported,  Mont,  §•  Blu 

242.    The  sheriff  afterwards  applied  to  have  the  claim 

Diatored  into  a  proof.     The  Subdivision  Court  rejected 

4e  proof  (a)     This  was  a  petition  appealing  from  the 

d^on  of  the  Subdivision  Court 


(a)  Supra,  118. 

Vol.  L  l 
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1834.  Mr.  Swanston  and  Mr.  BetheU  for  the  petitioners :  — - 

^  The  leadinfT  intent  of  the  le^rislature  was,  that  while 

Ex  parte  ^  »  --^ 

Marshall     on  the  one  hand  the  bankrupt  was  divested  of  all  his 
In"the"matter  P^'operty,  on  the  other  hand  he  should  be  relieved  from 

of  all  liabilities, 

p  _ 

At  the  bankruptcy  there  existed  a  contract,  which, 
though  it  was  called  into  active  operation  by  the  hap- 
pening of  the  contingency,  was  not  founded  on  the  con- 
tingency. If  the  bond  had  been  forfeited  before  the 
bankruptcy,  it  has  been  clear,  ever  since  the  time  of 
Lord  Hardwickey  that  it  would  be  proveable.  Ex  parte 
Winchester^  1  Atk.  116,  cited  in  ex  parte  JRowlatt, 
2  Rose^  418.  (a)  The  case  unprovided  for  was  where 
the  bond  was  not  so  forfeited;  consequently,  if  this 
debt  be  not  proveable  under  section  56,  then  the  very 
case  which  required  provision  is  not  provided  for,  and 
the  section  may  be  considered  as  a  nullity.  On  referring 
to  the  sections  in  pari  materia  it  is  found,  that  section  52 
enables  sureties  and  others  liable  to  the  debts  of  the 
bankrupt  to  prove  afler  having  paid  such  debts;  sec- 
tion 53  enables  persons  having  bottomree  or  respondentia 
bonds  or  policies  of  insurance  to  claim,  and,  after  the 
loss  shall  have  happened,  to  prove ;  sections  54  and  55 
enable  grantees  and  sureties  for  annuities  to  prove ;  and 
then  section  56  provides  for  two  additional  cases,  and 
might  have  been  two  distinct  clauses,  one  where  the 
contingency  occtu^  before  the  issuing  the  commission, 
the  other  where  it  does  not  happen  till  afterwards. 

The  late  case  of  ex  parte  Mt/ers,  Mont,  8f  Bit.  229,  is 
conclusive  in  favour  of  the  petitioner,  it  having  there 
been  decided,  that  a  debt  on  a  guarantee  not  absolute 
before  the  bankruptcy  was  nevertheless  proveable  as  a 
contingent  debt. 

(a)  But  see  ex  parte  Rainer  in  Rowlatt  v.  Rowlatt,  1  Jac.  4*  WM,  280. 
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[Sir  John  Cfx>S8:  —  The  whole  question  resolves  itself        1834. 

into  this,  whether  the  bond  were  forfeited  at  the  time  of        

the  act  of  bankruptcy  ?     A  point  not  unlike  the  present     Mahshall 

arose  in  Chalkmer  v.  Walker,  1  Burr.  574.  and  another. 

In  the  matter 
The  Chief  Judge:  —  In  that  case  a  damage  had  of 

actually  been  incurred  when  the  bond  was  put  in  suit. 

Here   the    petitioner    had  not  incurred    the   slightest 

damage  or  expence  before  the  issuing  the  fiat] 

There  existed  a  verdict  on  which  judgment  eventually 

went  against  the  petitioner,  which  is  a  damnification.    It 

is  immaterial  whether  or  not  the  bond  were  forfeited, 

because  the  giving  up  the  goods  furnishes  sufficient  con^ 

aderadon  to  support  the  proof. 

Mr.  Ttoiss  and  Mr.  Rogers  for  the  assignees :  — 
An  erroneous  opinion  prevails,  that  a  conflict  exists  in 
the  present  case  between  this  Court  and  the  Subdivision 
Court :  such  is  not  the  fact.    This  Court  refused  to  give 
any  opinion  as  to  the  proof  which  the  Subdivision  Court 
rejected.     First,  nothing  is  proveable  under  section  56, 
unless  it  be  an  actual  debt  antecedent  to  the  commis- 
sion ;  and,  second,  it  must  be  a  debt  capable  of  valu- 
ation.    It  might  be  admitted,  for  the  sake  of  argument, 
that  the  bond  was  actually  forfeited   before  the  fiat, 
because  even  then  it  would  not  be  within  section  56, 
because  the  commissioner  could  assess  the  debt  equitably 
owing,  according  to  Lord  Hardwiche^s  judgment  in  ex 
parte  Winchester ,  1  AtJc.  1 18,  where  he  says,  "  Suppose 
a  bond  payable  by  instalments,  the  obligee  gets  judg- 
ment on  the  whole  penalty,  upon  a  breach  of  payment 
at  the  first  instalment ;  why  even  a  Court  of  Law  would 
in  such  case  act  equitably,  for  upon  the  obligor's  apply- 
ing to  the  Court  there,  and  offering  to  pay  the  money 
doe  upon  the  instalment,  and  agreeing  to  let  the  judg- 
ment stand  as  a  security  for  the  rest,  they  will  relieve 
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18S4.        the  party  on  payment  of  the  money  then  due  and  costs  ;'* 

and  because  section  56  only  applies  where  it  was  not  so 

Marshall      forfeited.     But,  in  fact,  there  was  no  forfeiture,  and  till 

I^Jhrmiuer  ^^^"^^  ^^  ^^  "^^^  ^^^^"^  "^^'^^^  *«  proveable.    Taylor  v. 
^  Young,  S  Bam.  §•  ^Id.  521 ;  ex  parte  Lancaster  Canal 

Company,  Mont.  17.  When  the  fiat  issued  there  was 
no  "  debt"  due  by  the  sheriff.  The  party  had  only  a 
cause  of  action  against  him ;  there  merely  existed  a  pos- 
sibility of  being  rendered  liable  to  damages,  the  amount 
of  which  was  uncertain  and  depended  on  a  verdict, 
where  the  jurj'  might  assess  any  sum  from  one  farthing 
upwards. 

[Sir  John  Cross :  —  That  would  apply  to  insurances 
under  section  53.] 

That  clause  is  an  exception  to  the  general  rule  in 
favour  of  the  maritime  system  of  the  kingdom,  (a)  In 
order  to  be  proveable  there  must  be  a  debt,  or  a  trans- 
action that  must  end  in  a  debt,  either  a  sum  certain  or 
a  positive  liability,  the  amount  of  which  may  at  once 
be  ascertained,  as  the  value  of  goods,  &c.,  otherwise 
there  will  be  no  "  debt."  This  doctrine  was  recognized 
in  Rose  v.  Simms,  1  Bam,  §•  Ad.  526,  where  Mr.  Justice 
Taunton  says,  <<  A  mutual  credit  may  be  said  to  exist 
where  there  is  a  debt,  or  something  which  will  end  in 
a  debt;  here  neither  was  shown,  but  only  a  cause  of 
action,  namely,  the  failure  of  the  defendant  to  indorse 
pursuant  to  his  engagement;  immediately  upon  that 
failure  a  right  of  action  accrued  to  the  plaintiff,  but 
not  a  debt ;  the  damages  were  unliquidated,  and  their 
amount  dependent  upon  circumstances."    In  the  present 


(a)  9  Geo.  2.  c.  32.  8. 2.    The  their  not  being  proveable  migbt 

first  enactment  concerning  bot*  be  a  great   discouragement   to 

tomree  or  respondents*  bonds  re-  trade, 
cites,  that  it  was  passed  because 
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tase  it  was  not  dear,  when  the  fiat  issued,  that  any  1834. 
liability  existed ;  and  assuming  there  was,  yet  its  amount  — — 
yvas  uncertain.     It  would  not  have  been  a  good  peti-     Marshall 

tioninir  creditor's  debt.  ,  ^"^^ another. 

,°  la  the  matter 

[Sir  George  Hose:  —  Many  debts  may  be   proved  of 

which  would  not  support  a  commission.] 

It  has  frequently  been  held,  that  a  bond  to  replace 
bank-stock  generally  is  proveable  only  when  the  bond 
was  forfeited  before  the  bankruptcy,  (a)    In  Boorman  v. 
Niuhj  9  Bam.  ^  Ores.  154,  a  person  had  contracted  for 
a  certain  quantity  of  oil,  to  be  delivered  at  a  future  day, 
at  a  certain  price,  and  he  became  bankrupt  before  that 
day ;  and  it  was  held,  that  his  certificate  did  not  protect 
him  from  an  action,  ILoTd  Tenterden  sayings  **  The  right 
of  the  plaintiff  to  maintain  this  action  depended  upon 
the    question,    whether    he    could  or   could   not    have 
proved  his  demand  under  the  commission  of  bankrupt 
issued  against  the   defendant?     It  appears  to  us  im- 
possible that  he  should  so  prove  it,  for  at  the  time  the 
commission   issued  it  was   uncertain,   not   only   what 
amount  of  damage,  but  whether  any  damage  would  be 
sustained.'* 

Mr.  Twiss  here  referred  to  the  cases  cited  by  the 
^x>nimissioners  (6),  and  proceeded  as  follows :  —  All 
^ese  cases'  support  the  proposition  that  there  can  be  no 
proof  on  a  bond  unless  there  has  been  a  breach  of  the 
condition  before  the  issuing  of  the  commission.  In  the 
case  now  before  the  Court  the  debt  would  not  have  been 
proveable  even  if  the  bond  had  been  so  forfeited,  be- 
^:ause  not  primd  facie  capable  of  valuation  at  that  time. 
JSx  parte  Thompwn^  Mont.  8f  Bli.  219. 


.    (a)  See  the  cases  on  this  point  collected  in  1  Mont,  S^  Greg,  Dig. 
^220. 

(6)  Heeante,  page  lis. 
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1834.  [The  Chief  Judoe;  —  I  certaiidy  said  something 

"]      [        to  that  effect,  but  it  was  quite  obUer ;  the  judgment 

Marshall    was  on  another  ground,  and  I  afterwards  altered  my 

of  In  Goddard  v.  Vanderhayden,  2  Wills.  262,  the  Court 

were  of  opinion,  that  if  A.  had  a  bond  of  indemnity 
from  B,f  and  the  condition  be  broken,  and  afterwards 
B.  became  bankrupt  before  A.  had  been  sued  or  damni- 
fied, though  A.  had  a  good  cause  of  action  against  JB. 
before  the  act  of  bankruptcy,  yet  as  A.  had  not  been 
damnified  by  paying  any  certain  sum  of  money  by 
reason  of  BJs  breach  of  the  condition,  A.  could  not  pos- 
sibly swear  to  any  debt  due  and  owing  from  A.  at  the 
time  of  the  act  of  bankruptcy. 

Mr.  SwanstoH  in  reply :  — 

In  this  case  there  certainly  was  a  valuable  considera- 
tion for  giving  up  the  goods,  that  is,  a  bond  in  a  penalQr 
to  indemnify  the  sheriff  against  all  actions  and  expences. 
The  moment  the  attorney  of  the  sheriff  made  any  pay- 
ment in  defending  the  action  the  bond  became  forfeited; 
this  was  the  case  before  the  issuing  of  the  fiat.  All  the 
cases  which  have  been  cited  are  either  of  sureties,  where 
there  is  no  consideration,  or  cases  where  the  debt  was 
incapable  of  valuation.  When  the  amount  of  the  debt 
depends  upon  unravelling  complicated  accounts,  the 
amount  often  cannot  be  ascertained  till  long  after  the 
issuing  of  the  commission.  Still  the  amount  is  prove- 
able,  when  ascertained  ;  and  in  this  case  the  amount  of 
the  debt  was  at  least  the  value  of  the  goods  delivered, 
which  is  now  ascertained.  The  amount  primd  Jade 
proveable  was  here  certain,  being  the  penalty  of  the 
bond,  subject  to  reduction,  if  afterwards  necessary. 

In  €x  parte  Gundry^  Mont.  8f  Mac.  293,  though  the 
contingency  happened  after  the  commission,  and  though 
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there  was  no  ascertained  debt  during  twenty  years,  yet        1834. 

the  debt  was  held  proveable;  and  in  ex  parte  Tindal,        

Mont,  §•  Mac.  415^  the  debt  was  held  proveable^  though      MarshIu. 

the  continirency  could  not  happen  till  after  the  death  of  ,^^^,  another. 
.     ,      ^  In  the  matter 

the  bankrupt.  of 

Fox. 

TTie  Chief  Judge  :  — 

This  is  not  a  point  on  which  much  doubt  can  be 
entertained.  It  has  been  imagined  that  the  decision 
in  this  case  must  shake  either  ex  parte  Myers  (a)  or 
ex  parte  Thompson  (6),  but  it  will  not  necessarily 
disturb  either.  In  ex  parte  Thompson  there  was  no 
existing  debt  when  the  commission  issued,  but  there 
was  in  ex  parte  Myers,  Sudell  being  indebted  on  a  bill 
at  the  time  of  the  bankruptcy,  the  payment  of  which 
depended  on  a  contingency.  In  the  present  case  the 
bond  was  not  forfeited  before  the  fiat  issued,  and  con- 
sequently there  was  no  existing  debt  All  the  cases  of 
proof  on  bonds  support  the  proposition,  that,  where  the 
bond  is  not  forfeited  when  the  commission  issues,  there 
is  no  debt  proveable. 

In  one  of  these  cases,  Perkins  v.  Kemplandy  2  Wm, 
Black.  1106,  it  was  held,  that  an  annuity  bond  could 
not  be  proved  unless  it  were  forfeited  before  the  com- 
mission issued,  the  Court  being  of  opinion,  that,  if  the 
bond  were  not  so  forfeited,  there  was  no  debt  then  due 
in  law,  but  it  was  a  mere  contingency,  which  might  or 
might  not  become  a  debt  infuturo;  but  that,  where  the 
bond  was  forfeited,  it  became  a  debt  at  law,  and  the 
equitable  redemption  of  that  debt,  by  payment  of  the 
arrears  and  the  growing  annuity,  was  the  proper  sub- 
ject of  valuation,  and  the  debt  so  appreciated  might  be 

(a)  Moni.  Sf  BIL  229,  S.C;  ^Dca.  ^  Ch,  251. 
(fi)  Moni.S^Bn,  219. 
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18S4.        proved.     In  the  case  now  before  the  G>urt,  the  bond 
— ""^        not  having  been  forfeited,  the  circumstance  Is  wanting 
Marshall     which  would  have  enabled  the  Court  to  act  on  the 
and  another,    equitable  principle  of  considering  the  penalty  as  a  secu- 
of  rity  for  the  sum  really  owing.     In  order  to  enable  a 

contingent  debt  to  be  proved^  it  must  be  such  a  contin- 
gent liability  as  can  be  considered  a  ^*  debt"  existing 
when  the  commission  issues.  This  is  fully  borne  out  by 
the  concluding  words  of  section  56,  <<  provided  such 
person  had  not,  when  such  debt  was  contracted,  notice 
of  any  act  of  bankruptcy.'*  (a) 

It  has  been  argued  that  the  giving  up  of  the  goods 
by  the  sheriff  furnishes  a  sufiBcient  consideration  to 
enable  the  petitioner  to  prove,  independently  of  the 
bond ;  but  the  sheriff's  possession  of  the  goods  was 
merely  as  an  officer  of  justice,  he  having  no  power  of 
disposition.  If,  indeed,  he  had  entered  into  a  contract 
for  their  sale,  that  might  raise  a  new  state  of  circum- 
stances. What  Fox  does  is  to  indemnify  the  sheriff 
<<  from  and  against  all  loss,  charges,  damages,  costs, 
and  expences  which  they  or  any  of  them  shall  or  may 
sustain,  suffer,  or  be  put  unto  for  or  by  reason  or  means 
of  quitting  possession  of  the  said  goods,  or  of  returning 
nulla  bona  to  the  said  writ ;  and  from  and  against  all 
costs  and  expences  of  defending  any  action  or  actions 
which  mpy  be  commenced  against  them  or  either  of 
them  on  that  account  f*  the  meaning  of  which  is,  if  the 
goods  are  not  those  of  the  assignees,  I  undertake  to  save 
you  harmless  from  all  the  consequences  of  giving  them 
up;  it  is  a  mere  indemnity,  and  not  such  a  contract 
as  enables  a  proof  to  be  made  in  consideration  of  th^ 
goods. 


(a)  Sec  Bire  v.  Moreau,  4  Bing»  58;  Clayton  v.  Goslings  5  Bam, 
^  Cr€t.  360 ;  and  Altwood  v.  Partridge,  4  Bing,  309. 
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The  question  for  judgment  therefore  is,  whether,  on         1834* 
this  bond,  a  proof  can  be  tendered  after  the  obligee  has         — 

1  ,       ,  Ex  fjortc 

oeen  damnified  subsequently  to  the  issuing  of  the  com-     Marshall 
oiission.     This  appears  to  be  a  short  point,  it  being    a"«J  another. 
^  principle  well  recognized  in  bankruptcy,  that  the  debt  of 

'^ust  have  been  incurred  previously  to  the  commission. 
Nevertheless  I  will  look  carefully  through  the  autho- 
^ties,  and,  if  I  find  any  reason  to  alter  my  present 
opinion,  I  will  mention  the  case  again. 

Sir  John  Cross : — As  this  is  likely  to  become  a  leading 
^^*se,  I  shall  take  time  to  consider  my  judgment. 

Sir  George  Base :  — 

I  am  anxious  to  state  my  opinion  immediately,  be- 
muse, after  the  deliberate  judgment  of  the  Subdivision 
^^urt,  I  think  it  due  to  the  commissioners  to  state, 
^hat  iu  my  opinion  the  question  is  not  of  that  doubt  as 
^  <:all  for  delay  in  giving  judgment.  Having  said  this 
'^ucb,  I  withdraw  from  all  consideration  of  what  passed 
lo  the  Subdivision  Court. 

This  Court  ordered  a  claim  to  be  entered  in  the  first 
instan<:e,  which  was  perfectly  correct,  in  order  to  give 
time  till  the  relative  liabilities  of  the  obligors  could  be 


If  a  bond  be  forfeited  before  a  commission  issues, 
the  Court  are  Enabled  to  fix  upon  the  penalty,  and 
csonsider  it  as  a  debt,  the  amount  of  which  is  generally 
governed  by  the  sum  equitably  due.  The  language  of 
56th  section,  a  *^  debt  payable  upon  a  contingency 
liich  shall  not  have  happened  before  the  issuing  of 
fivtch  commission,"  is  so  clear  as  to  preclude  controversy 
oonceming  its  signification.  If  the  petitioner  had  been 
a.  claimant  against  the  assets  of  a  deceased  person,  the 
executor  would  not  be  justified  in  considering  this  a 
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1834.        debt  contracted  by  his  testator  during  his  lifetime  ;  and 

•""■^        if  so,  it  is  not,  by  analogy,  proveable  under  a  bank- 

Marshall     ruptcy.      The  intent  of  the  bond  was  to  protect  the 

and  another.    gherifF,  and  not  to  affect  the  properUr  in  the  iroods. 
In  the  matter  '  .  7  . 

of  The  parties  clearly  intended  it  as  an  indemnity  for  an 

act  done,  and  no  court  can  vary  the  nature  of  a  con- 
tract. There  are  two  kinds  of  bonds :  the  first  relate  to 
indemnities;  the  second  to  money.  The  bond  here  is  of 
the  former  class,  and  creates  no  debt  till  there  has  been 
a  breach.  I  am  of  opinion  that  the  decisions  are  correct 
both  in  ex  parte  Thompson  (a)  and  ex  parte  Myers,  (b) 
Certainly  they  are  not  repugnant  to  each  other :  even 
if  so,  they  both  support  the  order  which  in  all  probability 
will  be  made  in  this  case.  In  Thompson's  case  it  was 
held,  that  on  non-payment  by  the  principal,  the  surety 
became  liable,  as  a  principal  debtor,  for  a  debt  of  his 
own.  When  a  person  is  surety  only  there  must  be  an 
act  done  to  render  him  liable  through  the  covenant, 
which  is  not  the  case  as  to  the  principal,  who  is  liable 
on  the  original  transaction.  The  same  class  of  circum- 
stances and  arguments  were  applicable  in  the  case  of 
the  Lancaster  Canal  Company,  (c)  As  to  ea;  parte  Myers^ 
there  never  was  a  doubt  but  that  a  debt  on  a  guarantee 
depending  on  a  contingency  was  proveable  after  the 
contingency  had  happened.  Twenty  cases  have  iallen 
within  my  own  observation  in  which  commissioners 
have  admitted  such  proofs  as  on  a  species  of  assumpsUf 
viewing  such  cases  as  similar  to  those  which  must  go  to 
a  jury  to  decide  the  amount.  It  is  familiar  law,  that  an 
undertaking  to  replace  bank  stock  constitutes  a  liability 
which  enables  a  proof  to  be  made  whenever  the  amount 
or  value  of  the  liability  can  be  ascertained.  It  would 
be  my  anxious  wish  to  admit  this  proof,  if  it  could  be 

(a)  Monl.  ^Blu  21 9.  (A)  Mimt.  *  J?/i.  229.  (c)  MtnU,  1 7 
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done,  because  otherwise  the  bankrupt  remains  liable,        1834. 
aod  I  consequently  was  willing  to  find  the  bond  a  mere        — 
fi)nn,  on  which  the  equities  to  be  worked  out  would     Marshall 

attadi.      If  the  sheriff  conceived  he  parted  with  the    and  another. 

'^  In  the  matter 

goods  for  a  consideration,  then  these  equities  might  of 

attach ;  but  hb  possession  was  only  as  an  officer  of  a 
ooort;    be  could  not,    nor  did  he  intend  to  pass  or 
tnnsfer  the  title  to  these  goods ;   he  could  only  with- 
draw from  possession,  which  was  that  of  the  party,  and 
ibr  so  withdrawing  he  took  an  indemnity.     It  has  been 
eked,  how  far  are  the  assignees,  as  against  the  person 
through  whom  they  obtained  the  property,  entitled  to 
aj  that  the  bond  is  useless  ?     The  answer  is,  that  the 
bond  18  still  valid  for  all  the  purposes  for  which  it  was 
giYen,  that  is,  for  the  protection  of  the  sheriff. 

The  (Mily  circumstance  for  consideration  now  is,  whe« 
dier  this,  though  an  appeal  from  the  commissionei's^  is 
not  a  fair  case  to  allow  the  petitioners  their  costs. 

Curia  advisare  viUt. 

The  Chief  Judge  stated  the  facts  of  the  case,  and      Feb.  20. 

that  on  the  9th  of  February  1833  the  petitioner  applied 

to  prove  or  enter  a  claim  for  1,000/.  under  the  fiat, 

when  his  daim  was  rejected,  and  a  dividend  of  bs.  6(L 

ra  the  pound  was  declared.     The  sheriff  thereupon  pre- 

Kated  a  petition  to  this  Court,  praying  that  he  might 

be  admitted  to  prove  his  claim,  and  that  in  the  meantime 

the  dividend  might  be  stayed,  or  funds  set  apart  suffi- 

oeat  to  secure  his  proportion.     It  appeared  that  the 

petitioner  was  premature  in  his  application  for  proof, 

eren  if  his  daim  had  been  well  founded.     The  Court, 

therefore,  declined  adjudicating  upon  the  merits  of  the 

petition,  but  permitted  it  to  stand  over  imtil  the  damages 

ami  costs  were  piud,  and  in  the  meantime  ordered  i^  ^ 

claim  to  be  entered.     A  fresh  petition  has  been  pr<b' 
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-1834.       sen  ted  to  this  Court,  under  which  the  question  was,  i 
■  the  first  time,  properly  raised  for  discussion,  whetlier  t 

Marshall     loss  so  incurred  by  the  sheriff  after  the  bankruptcy  co 

irthrmMuV  ®^'^"'^  ^  ^^^^  proveable  under  the  fiat.     On  the  pi 
of  of  the  petitioner  it  was  urged,  that  it  was  a  contiugc 

debt  within  the  meaning  of  the  56th  clause  of  t 
6th  Geo.  4.  c.  16.  On  the  part  of  the  assignees  it  ^ 
insisted,  that,  to  bring  a  case  within  that  section,  the 
must  be  an  existing  debt  at  the  date  of  the  commissic 
and  that  in  this  case  there  was  no  debt  until  the  shei 
was  actually  damnified  by  the  payment  of  the  mone; 
and  the  Court  was  alternately  pressed  by  the  case  of 
parte  Thompson  (a)  and  ex  parte  Myers,  (b)  At  t 
time  of  the  argument  of  tlie  case,  I  entertained  no  dou 
of  the  soundness  of  the  decision  of  the  learned  cooimi 
sioners  who  rejected  the  proof,  and  I  stated  my  opini< 
to  that  effect ;  but  as,  upon  referring  to  the  reports  of 
parte  Myers^  it  appears  to  me  that  I  have  gone  furtb 
than  the  authorities,  upon  closer  examination,  will  W8 
rant,  I  wish  to  avail  myself  of  the  reservation  of  oi 
final  judgment  on  this  petition,  by  pointing  out  mo 
precisely  the  view  which  I  take  of  this  question. 

In  my  judgment  in  ex  parte  Myers  I  have  n 
sufficiently  marked  the  distinction  between  contingei 
liabilities  that  may  never  become  debts  and  contingei 
debts  that  may  never  become  payable.  Upon  the  fiiUe 
consideration  of  all  the  reported  decisions,  I  am  satisfic 
that  claims  under  the  first  class,  upon  which  no  debt  h 
arisen  till  after  the  bankruptcy,  cannot  be  proved  und 
the  56th  section ;  but  that  all  claims  falling  within  tl 
latter  class,  that  are  either  capable  of  valuation  befim 
the  contingency  happens,  or  have  become  payable  b 
the  happening  of  the  coptingency  after  the  bankruptc 
and  before  proof  is  tendered,  n)ay  be  admitted. 

<a)  Mont.S^Bti.  219.   -  {b)  Mont,  Sy  Biu  22». 
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The  case  of  ex  parte  Thompson  (a)  is  an  example  of  the         1 834» 
first  class;  the  case  o{ ex  parte  Myers  [b)  was  decided  as  ' 

belonging  to  the  second  class.     In  the  case  of  ex  parte     Marshall 

T%onm9on  there  was  no  debt  due  from  any  one  till^fler    «"<*  another. 
^  ,  -^  •^         III  the  matter 

the  bankruptcy ;   in  er  parte  Myers  a  debt  had  been  of 

dearly  contracted  with  the  holders  of  the  bills  before 
the  bankruptcy  for  a  specific  sum  which  the  bankrupt 
had  engaged  to  pay,  unless  he  should  be  released  from 
Us  obligation,    by   the   drawers   taking   up   the   bills. 
Whether,  in  deciding  that  case,  we  sufficiently  adverted 
to  the  distinction  between  guarantees  for  the  repayment 
of  monies  actually  advanced,  or  goods  sold  and  delivered 
to  third  parties  before  the  bankruptcy,  and  guarantees 
for  payment  of  securities  current  at  the  time,  may  per- 
haps be  a  fit  subject  for  consideration  whenever  a  similar 
case  may  arise.     It  is  enough  here  to  say,  no  such  point 
arises  in  this  case. 

The  broad  question  that  presents  itself  in  this  petition 
is,  had  the  bankrupt  contracted  any  debt  before  the 
iasaing  of  the  fiat  against  him  ?  In  order  to  answer  this 
question,  we  must  see  what  had  actually  taken  place  be- 
fore that  date.  The  sherifi'had  relinquished  certain  goods 
which  he  had  seized  as  Sewerkrop%  and  had  returned 
that  there  were  no  goods  of  Sewerkrop's  in  his  bailiwick. 
By  his  own  return  he  is  estopped  from  setting  up  any 
daim  as  upon  a  sale  of  die  goods  seized,  and  his  whole 
case  must  rest  upon  the  contract  of  indemnity  as  evi- 
denced by  the  bankrupt's  bond.  That  a  mere  contract 
to  indemnify  creates  no  debt  till  a  loss  has  been  actually 
incurred  has  been  too  often  decided  to  leave  it  now  a 
question  for  argument.  The  cases  of  Young  v.  Hockley^ 
^Bla.R.  809,  Chilton  v.  fVhiferh  3  Wils.  13,  Hoffman 
^' Fourdrinier,  5  M.  8f  S,  21,   are  decisive  upon  this 

(a)  Mont,  i  Bit.  2 1  IT.  {h)  Moni.  S^  BIL  22^. 
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183i.        point.     Does  the  circumstance,  then,  of  this  contract 
to  indemnify  being  secured  by  a  bond,  make  any  dif- 
Mabsuall     ference?     If  the  bond  had  been  forfeited  before  the 
l**"^*"^*^®^  banlq^ptcy,  and  the  penalty  thereby  converted  into  the 
of  nominal  debt,  the  argument  would  have  rested  upon  a 

difierent  foundation ;  for,  in  that  case,  though  the  loss 
incurred  would  be  the  measure  of  the  debt  proveable^ 
still  it  might  truly  be  said  that  the  debt  had  been  con- 
tracted before  the  bankruptcy,  although  the  amount  to 
be  paid  depended  upon  an  event  then  resting  in  contin- 
gency ;  and  it  was  upon  the  basis  of  the  penalty  becom- 
ing a  legal  debt  upon  the  forfeiture  of  the  bond  that 
the  Chancellor,  sitting  in  bankruptcy,  founded  his  power, 
before  any  specific  enactment  with  respect  to  annuities 
was  introduced,  to  admit  an  annuity  creditor  to  prove, 
not  only  for  arrears  due  before  the  bankruptcy,  but  for 
the  full  value  of  the  annuity. 

But  the  distinction  has  always  been  taken  between 
bonds  forfeited  before  the  bankruptcy  and  those  forfeited 
afterwards,  a  distinction  which  is  strikingly  illustrated 
by  the  case  of  Perkins  v.  Kempland^  2  Bla.  R.  1106,  to 
which  I  referred  upon  a  former  occasion.  In  that  case, 
it  appeared  on  motion,  that  a  bond  had  been  given  by 
the  defendant  to  secure  the  payment  of  an  annuity,  which 
had  not  been  forfeited  till  after  the  bankruptcy  of  the 
defendant,  who  had  obtained  his  certificate,  and  was 
afterwards  sued  by  the  plaintiff  on  the  bond.  The 
Court  were  of  opinion,  that,  as  the  bond  was  not  for- 
feited at  the  time  of  the  commission,  there  was  no  debt 
then  due  at  law,  but  it  was  a  mere  contingency,  which 
might  or  might  not  become  a  debt  in  futwro.  All  the 
cases  in  Chancery  are  where  the  bond  is  actually  for- 
feited, to  redeem  which  forfeiture  it  b  allowed  that  a 
value  be  set  on  the  annuity ;  but  neither  there,  or  at 
law,  can  the  debtor  be  protected  itom  a  debt  that  arises 
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after  the  date  of  the  commission.  But  afterwards  it-  1834. 
was  moved  again  upon  fresh  affidavits,  by  which  it  — • 
appeared,  that,  though  the  arrears  had  been  paid  up  at     Marshall 

the  time  of  the  commission  issuinsc,  the  bond  had  been    and  another. 

°  In  the  matter 

previously  forfeited  more  than  once ;  and  by  De  Gray^         j[>f 

and  the  whole  Court,  the  defendant  has  made  a  new  case, 
which  is  now  as  clearly  for  him  as  the  former  was  against 
him.    The  bond,  being  forfeited,  became  a  debt  at  law ; 
the  equitable  redemption  of  the  forfeiture  by  payment  of 
the  arrears,  and  the  growing  annuity,  was  the  proper 
sid)ject  of  valuation,  and  the  debt  so  appreciated  ought 
to  have  been  proved  under  the  commission.     The  same 
distinction  is  also  clearly  explained  by  Lord  Eldon  in  ex 
parte  Thistlewood^   19  Ves.  245,  in  which  his  Lordship 
aysy  ^*  that  the  original  cases  in  bankruptcy  considered 
the  penalty  of  the  bond  as  the  debt^  not  however  to  be 
received,  but  to  stand  as  a  security  for  the  annuity.'^ 
Lord  Hardwicke^s  rule  originally  was,  if  there  were  suf- 
ficient assets,  to  pay  the  annuity  half  yearly,  the  debt 
gifing  a  right  to  receive  under  the  proof  of  the  annuiQr 
itself  out  of  the  assets,  if  the  state  of  the  assets  permitted, 
down  to  the  death  of  the  annuitant.     The  course  after- 
wards changed  to  setting  a  value  upon  the  annuity  to  be 
proved  as  a  debt^  which  Lord  Hardwiche  puts  upon  the 
convenience  of  distribution  previously  to  the  statute 
49  G.  3.    If  the  annuitfr  were  secured  by  a  covenant,  the 
arrears  only  could  be  proved ;  if  secured  by  bond  and 
covenant,  and  there  had  been  no  forfeiture,  nothing 
CMdd  be  proved ;  but  if  a  failure  had  occurred,  there 
was  this  difference  between  a  bond  and  a  covenant,  that 
imder  a  covenant  the  arrears  only  could  be  proved,  but 
under  a  bond  forfeited  before  the  bankruptcy  the  value 
of  the  annuity  as  well  as  the  arrears;  and  the  clause  in 
the  late  act  of  parliament  only  provides,  that,  in  order 
to  give  the  annuitant  some  part  of  the  property,  it  is  no 
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1834«        longer  necessary  that  there  should  have  been  a  breach 
^  of  the  condition  of  the  bond. 

Ex  parts  _ 

Marshall         The  statutes  that  have  thus  made  provision  for  the 
and  another.    pj.QQf  q[  annuity  bonds,  though  not  forfeited  I)efore  the 
of  bankruptcy,  have  made  no  such  provision  for  a  bond 

such  as  that  which  forms  the  subject  of  the  present  dis- 
cussion, and  therefore  the  penalty  of  this  bond,  not 
having  been  forfeited  before  the  bankruptcy,  cannot  be 
considered  as  a  debt  existing  at  the  date  of  the  com- 
mission ;  and  if  the  penalty  were  no  debt  at  that  time, 
there  was  no  debt  at  all  until  the  money  was  paid  by 
the  sheriif,  which  was  too  late  to  give  the  sheriff  any 
right  of  proof. 

The  petition  must  therefore  be  dismissed,  according 
to  the  provisional  judgment  of  the  Court  delivered  on 
a  former  day. 

Sir  John  Cross: — I  entirely  concur. 

Sir  George  Rose : — I  concur.  There  appears  to  have 
been  some  slight  misunderstanding  in  the  court  below 
as  to  what  this  Couit  did  in  permitting  a  claim  to  be 
entered.  An  opinion  appears  to  have  prevailed,  that 
some  discrepancy  exists  between  ex  parte  Thompson  {a) 
and  ex  parte  Myers.  (6)  Those  cases  are  completely 
reconcileable.  The  act  speaks  of  a  debt  payable  on  a 
contingency ;  the  first  question  therefore  must  be,  whe- 
ther any  debt  exists?  In  this  case  we  find  none.  I  have 
so  fully  delivered  my  opinion  on  a  former  occasion  that 
I  need  add  nothing  more  on  the  present. 

Petition  dismissed.  Without  costs,  by  agreement  of 
the  parties. 

'•■■■■  ■         ....  .  ,» 

(a)  Mont,  ^  B/L  219.  (b)  Mont,  ^  Bii.  229. 
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Ex  parte  TIPLADY  and  others.  — In   the  matter  of        C.  R. 

DICKENSON.  Jan.  23,  24, 

1834. 

iiX  PARTE  John  Tipladt/y  Linen   Merchant,  and 
James  Barry^  Linen  Merchant  (the  assignees  chosen  by 
the  creditors) ;  Samuel  Smiihy  John  Smithy  George  Smithy 
Abel  Smithy  Samuel  George  Smithy  and  George  Robert 
Smithy  bankers ;  Lesley  Alexander  apd  WiUiam  Bardgetty 
linen    merchants;   William  Ficknepy  black    merchant; 
Thomas  Scaksy  George  Scales  the  younger,  and  George 
Scales  the  younger,  warehousemen }  Mary  Ann  Giky 
Irish    factor ;    Edward    FletcJiery    merchant ;    George 
Denton  and  John  Wilsony  woollen  factors ;  James  Justus 
Deacony  James  fVilliam  Deacony  and   Charles  DeacoUy 
factors;   fVilliam    AthinsoUy    dyer;    Edward    Grainger 
aod  Joseph  Powelly    woollen    warehousemen ;    William 
Coopery  warehouseman ;  George  Patony  esquire ;  James 
Murray  and  Richard  Stacey,   linen    factors ;    Anthony 
Stratton    and    John   Henry  Secretany    warehousemen ; 
Tkmas  Bedford  Gummersally  bill  broker ;  JosephBroom- 
kad  GrieveSy  merchant ;   William  Baileyy  porter ;  John 
Bogersy  hosier ;  John  Spital  Miller  and  George  Miller, 
Scotch  factors;  John  Stutlardy  warehouseman;  Robert 
Vilson  and  William  Eyre,  factors ;  John  Crockery  gen- 
tleman; Thomas  Hanson   and    John  Tipladyy  factors; 
George  Pears  and  Edward  Hally  bill  brokers ;  Bartho^ 
hnew  Jejffereyy  merchant ; ,  John  MerruleSy    Alexander 
Pirie,  IVilliam  Reedy  Alexander  Bannemany  and  Patrick 
Pine  the  younger,  merchants ;  James  Spencer  and  William 
Spencety    factors ;    John   Scarboroughy    warehouseman ; 
^enry  Wilkinson,  warehouseman;  John  Walkdeny  and 
*^oim    Walkden .  the    younger,  warehousemen  ;    James 
'^^cier  and    John    Tuchery  cloth    pressers  ;    Richard 
Vol.  I  M 
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1834.        Ashbp,  builder ;    Richard   Ashby  and  John    Reddatt^ 

builders ;   James  Standiwicke^  commission  agent ;  and 

•  TiPLAi>Y       Job  Wright  and  Thiomas   Wright,  merchants. — In  the 

and  others,     matter  of  Dickenson, 
In  the  matter 
of 

DICKEN80N.         »p|jjg  ^^g  ^  petition  praying  that  the  amount  of  the 

The  Court  has       ■.,  j    i_     ^i  •     •  ^  it?   •  t  • 

jurisdiction  to  allowance  made  by  the  commissioner  to  an  official  assig- 
revise  the  allows  nee  misrht  be  reduced.     The  petition  stated  that  a  fiat 

ance  made  by  a  ^  '^ 

eommiauoner  issued  against  Dtckensofi  on  the  ISth  of  February  last^ 
assignee;  but, it  and  Edtvard  Edwords  was  appointed  official  assignee^ 
^reisTlfin"'^  and  the  petitioners  Tiplady  and  Barry  were  chosen 
extreme  casa.     creditors'  assignees : 

terferenoe  rf-  That  the  debts  proved  under  the  fiat  by  creditors  in 

^i;^^^''  London  did  not  exceed  21,230/.,  and  the  debts  proved 

by  the  petitioners  amounted  to  20,873/.  16«.  3c/. : 

That  the  trade  in  which  Dickenson  was  engaged  pre- 
vious to  and  at  the  time  of  the  bankruptcy  was  that  of 
a  warehouseman  and  factor : 

That  at  the  time  of  the  bankruptcy  the  property  of 
Dickenson  consisted  of  cash  and  bills  in  his  possession  to 
the  amount  of  714/.  8«.  2d. ;  of  stock  in  trade  to  the 
amount  of  10,567/.  7«. ;  of  a  lease  and  fixtmes  of  a 
house  in  Milk-street  worth  about  1,500/.;  of  certain 
mining  shares  worth  about  800/.,  and  sundry  debts^  con- 
sidered  good,  to  the  amount  of  7,015/. : 

That  immediately  upon  the  appointment  of  Edwards 
as  official  assignee  (on  the  said  19th  of  February  last) 
the  sum  of  714/.  Ss.  2d.  in  cash  and  bills  belonging  to 
the  bankrupt's  estate,  in  hand  at  the  time  of  issuing  the 
fiat,  was  paid  to  Edwards : 

That  shortly  afterwards  the  petitioners  Tipbutj^ami 
Barry  sold  the  bankrupt's  stock  to  two  persons  for  sums 
amounting  together  to  10,567/.  7s. ;  viz.  one  part  of  the 
stock  to  Messrs.  Caldecott  and  Company  for  7^5SL 
lis.   Sd.j  and    the    residtte    to    Messrs.    Morky    foi^ 
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3,013/.   15*.  4^.;  which  sums  were  paid  to  Edwards  by         1834. 

cheques  upon  London  bankers  as  follow  ;  viz. —  

1833,  March  23d,  Caldecott        -  ^^5,000     0     0         ^ivlll^ 

—  Morley     -       -       2,000     0     0  and  others. 

.,      .  ,.  In  the  matter 

—  April  9th,      ditto     -        -       1,013  15     4  of 

—  —     10th,  Caldecott        -       2,000     0     0         J^'c««»wn. 

—  —     27lh,      ditto     - 

—  June  1st,         ditto     - 
That  Tiplady  and  Barry  sold  the  lease  and  fixtures 

of  the  bankrupt's  house  in  Milk-street  for  10,415/., 
which  was  paid  to  Edwards  on  the  30th  of  May  last, 
in  one  sum,  by  the  purchaser's  cheque  on  Messrs. 
Ladbrooke  and  Co.  bankers  : 

That  Barry  sold  the  mining  shares  for  850/.,  and 
certain  other  effects  for  16/.  19^.,  and  paid  the  two  last- 
mentioned  sums  to  Edwards  on  the  19th  of  April  last, 
in  one  sum,  by  a  cheque  on  Messrs.  Smith,  Payne,  and 
Company,  bankers,  for  866/.   19^. : 

That  between  the  19th  of  February  and  the  18th  of 
Jooe  last  Edwards  received  sundry  debts  and  other 
sums  of  money  on  account  of  the  bankrupt's  estate, 
counting  together  to  4,627/.  11^.  6c/.,  the  whole  or 
Dearly  the  whole  of  which  was  paid  to  Edwards,  or  his 
derk,  at  his  own  office  at  Pancras  Lane : 

That  the  aforesaid  sums  of  money  amount  altogether 
to  18,250/.  9«.  2d.,  which  was  all  received  by  Edwards 
before  the  18th  of  June  last,  and  was  the  whole  amount 
produced  in  cash  up  to  that  time  from  the  property  of 
the  bankrupt. 

That,  out  of  the  sum  of  850/.  paid  for  the  mining 
^bares,  Edwards  paid  574/.  0^.  4</.  for  which  the  shares 
Were  pledged  by  the  bankrupt  before  his  bankruptcy, 
bat  that  Edwards  charged  a  commission  to  the  bank- 
'tipt's  estate  upon  the  whole  of  the  850/. : 

M  2 
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1834.  That  such  of  the  book  debts  due  to  the  bankrupt  as 

— —        required  any  trouble  and  exertion  in  the  collection  were 

Tip^Y       outstanding,  and  not  received  by  Edwards  up  to  the 

and  otherg.      i  q^  q(  j^^^  i^si : 
In  toe  matt^ 

of  That  for  his  trouble  up  to  the  18th  of  June  last,  when 

Dickenson.    ^  dividend  was.  declared,  Edwards  charged  the  siun  of 
488/.  17«.  2d. : 
That  the  particulars  of  such  charge  were  as  follow ;  viz. 

Examining  books  and  accounts  -  -^1010  0 
On  collection  of  debts  under  100/.,  five-per 

cent,  on  4,412/.  5s.  3d.  received  in  cash  220  12  2 
Ditto,  do.  above  100/.  and  not  exceeding 

500/.,  2^  per  cent,  on  337/.  I9s.  9d.  8     9     0 

Ditto,  do.  other  debts,  one  per  cent,  on 

first  1,000/.         -  .  -  -     10  10     0 

Half  per  cent,  above,  on  12,500/.  Ss.  2d.  62  10  0 
On  money  divided,  two  per  cent,  on  first 

1,000/.  -  -  -  -    20     0    0 

One  per  cent,  above,  on  14,914/.  lOs.  Id.  149  3  0 
On  number  of  creditors  who  proved.  Is. 

each,  153 7   18     0 


jf  488  17     2 


That  exclusively  of  the  sum  of  488/.  175.  2d.  there 
was  paid  out  of  the  estate  to  Messrs.  ParrifUon  and 
company,  auctioneers  and  accountants,,  for  their  services 
relating  to  the  stock  and  the  disposal  thereof,  the  sum  of 
98/.  lOs.  Sd.f  and  that  the  sum  of  488/.  17s.  2d.  was 
exclusive  of  the  99/.  Is-  lOd.  paid  out  of  the  estate  for 
fees  and  compensation  fund  up  to  the  18th  of  June  last, 
and  of  10/.  7s.  6d.  for  petty  charges : 

That  to  such  sum  of  488/.  I7s.  2d.  the  petitioners 
Tiplady  and  Barry  objected  to  the  commissioner  : 


Dickenson. 


CASES  IN  BANKRUPTCY.  165 

That  notwithstanding   such    objection  the  commis-        I834>. 
sioner  was  pleased  to  allow  Edwards  the  whole  of  the       _ 

^  -r*^.   ....     «,  1  ^*  parte 

somot  488i.  17«.  2a.  Tiplajoy 

The  petition  prayed  that  the  sum  of  488/.  17«.  2d.  i^^^^^^' 
might  not  be  allowed  to  Edwards^  but  that  such  sum     _     of 
might  be  allowed  as  to  the  Court  might  seem  proper, 
and  that  the  costs  of  and  incidental  to  the  application 
might  be  paid  out  of  the  estate. 

In  reply  to  this  petition  the  oflScial  assignee  made  the 
following  affidavit: — 

That  at  the  issuing  of  the  fiat  there  were  403  parties 
or  firms  (or  thereabouts)  indebted  to  the  estate  of  the 
bankrupt  in  various  sums,  of  which  345,  or  thereabouts, 
paid  the  amounts  oh  or  before  the  18th  of  January,  in 
consequence  of  the  great  exertions  used  by  deponent  to 
collect  and  get  in  the  debts  : 

That  101  paid  upon  or  after  the  first  application  ; 
150  upon  or  after  the  second ;  53  upon  or  after  the 
third  ;  35  upon  Or  after  the  fourth ;  and  6  upon  or  after 
the  fifth  application : 

That  with  the  view  of  collecting  as  much  as  possible 
before  the  18th  of  January,  being  the  day  appointed  for 
a  first  dividend,  he  made  special  applications,  in  many 
instances  alluding  expressly  to  the  day  appointed  for  the 
dividend,  and  particularly  requesting  payment  in  order 
that  the  amount  applied  for  might  be  included  in  the 
amount  to  be  divided  : 

That  had  it  not  been  for  the  great  exertions  which 
he  so  used,  and  by  which  he  succeeded  in  obtaining 
payment  from  the  345  debtors,  or  thereabouts,  a  com- 
paratively small  number  and  amount  of  the  debts  would 
liave  been  collected  previous  to  the  dividend  meeting : 

That,  in  addition  to  the  applications  to  the  debtors 
which  were  successful,  he  had  applied  to  58  other  par- 
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1834.        ties  or  firms,  or  thereabouts,  in  a  similar  manner,  on  or 
'         before  the  18th  day  of  June^  but  without  success : 
Tip^DT  That  in  addition  to  the  collection  of  the  debts,  and 

and  others,     ^[jg  getting  in  of  the  property  of  the  estate,  there  were 
xn  the  nifttter  o         o 

of  various  other  duties  of  an  extensive  nature  which  devolved 

Dickenson.  ypQu  deponent,  arising  from  or  connected  with  the 
proper  administration  of  the  bankrupt's  estate ;  as,  for 
instance,  examination  of  the  bankrupt's  books  and 
accounts^  and  also  the  examination  of  his  balance  sheet; 
the  examination  and  adjustment  of  the  creditors'  accounts 
previously  to  the  proof  of  their  debts,  and  subsequently 
on  payment  of  their  dividends ;  the  making  proper  in- 
quiries and  taking  proper  steps  with  a  view  to  the 
expunging  and  reducing  of  proo&,  where  he  discovered 
or  had  reason  to  believe  that  the  creditors  have  received 
monies  from  other  sources  connected  with  the  bills  and 
securities  exhibited,  or  that  for  any  other  reason  the 
proof  made  is  greater  than  it  ought  to  have  been ;  also, 
the  examination  and  payment  of  all  claims  for  wages, 
allowance  to  the  bankrupt,  rents,  tax&s,  rates,  insurance 
upon  property  belonging  to  the  estate,  carriage  of 
goods,  and  all  other  charges  incidental  to  the  working 
of  the  estate : 

That  the  items  specified  in  the  affidavit  of  Tiplady  as 
composing  or  forming  the  sum  of  488/.  17^.  2cL  were 
fixed  and  calculated  by  the  commissioner  himself,  and 
by  his  direction  copied  in  the  margin  of  tlie  accounts  of 
the  assignees  previously  to  the  accounts  being  sworn  to, 
and  passed  by  the  commissioner ;  that  such  allowance 
was  made  by  the  commissioner  after  frequent  meetings 
had  been  held  by  the  commissioners  of  the  Court  of 
Bankruptcy,  to  consider  and  determine  the  principle 
•and  views  by  which  they  should  exercise  their  discretion 
in  making  allowances  to  official  assignees^  having  regard 
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10  the  nature  of  the  duties  to  be  performed  by  sucli        1834. 

t>fficial  assignees,  and  to  the  amount  of  the  respective        — — - 

estates  to  be  administered  :  TiprAov 

That  out  of  such  allowance  as  aforesaid  deoonent  has  .  *"*J  others. 

^  In  the  matter 

to  pay  the  rent  of  his  offices,  clerks'  salaries,  and  all  other  of 

charges  connected  with  the  establishment  of  an  office     ^^*^*^«o^* 
where  extensive  business  is  conducted : 

That  on  the  19th  of  April  last  he  paid  57i/.  14«.  M , 
by  a  cheque  on  his  private  bankers,  to  redeem  certain 
mining  shares  which  had  been  pledged,  and  on  the  same 
day  received  850/«,  being  the  produce  of  a  sale  of  such 
ihares: 

That  the  mode  adopted  for  redeeming  sHch  last»men-^ 
tioned  property  was  liighly  advantageous  to  the  estate,' 
b  having  rendered  an  application  to  this  Court  un- 
necessary on  the  part  of  the  equitable  mortgagee  for  an 
ovder  of  sale,  and  all  subsequent  proceedings  consequent 
on  sodi  order,  whereby  great  expence  was  saved  to  the 


That  he  has  been  informed  and  believes  that  previously 
Id  the  issuing  of  the  fiat  the  bankrupt  offered  a  composi- 
tkui  of  7s.  6c/.  in  the  pound  in  full  satisfaction  of  the 
^febts  owing  by  him,  and  there  has  already  been  paid  to 
the  creditors  who  have  proved  a  dividend  of  9s.  in  the 
poond>. 

The  following  affidavit  was  made  by  Peter  Harris 
AbboU  and  James  Foster  Groome,  two  of  the    official 


That  prior  to  their  appointment  as  official  assignees 
they  had  been  for  many  years  almost  exclusively  em- 
ployed as  public  accountants,  and  had  extensive  employ- 
ment and  experience  in  the  collection  of  debts  due  to 
bankrupts'  estates,  and  the  examination  of  bankrupts' 
accounts,  and  other  business  necessarily  attending  the 
winding  up  of  bankrupts'  affairs : 
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1834k  That  they  were  generally  allowed  by  the  commissiohenr 

"         acting  before  the  formation  of  the  present  Bankruptcy 

TiPLADY       Court  any  rate  of  commission: for  the  collection  of  debts 

and  others,     satisfactory  and  airreed  to  by  the  assiimees  who  emplo^-ed 
la  the  matter  /  -©  j  &  r    j 

of  them,  varying  according  to  the  amount  and  character  of 

UicKENBON.  ^j^^  debts  collected,  besides  an  extra  sum,  which  consti- 
tuted the  principal  profit  of  the  accountant,  for  time 
occupied  by  their  clerks  and  themselves  in  the  exami- 
nation and  preparation  of  the  bankrupt's  accounts^  and 
other  accounts  and  transactions  relating  to  his  estate,  as 
also  for  their  attendance  upon  the  commissioners,  assig- 
nees, solicitors,  debtors  and  creditors  of  the  bankrupt 
estate,  and  for  tlie  examination,  adjustment,  or  pay- 
ment of  the  various  demands  thereupon,  and  for  other 
general  business  which  arose  in  the  working  of  the 
bankrupt's  estate : 

That  if  the  estate  of  the  bankrupt  had  been  adminis- 
tered in  the  manner  adopted  before  the  establishment  of 
the  present  Court  of  Bankruptcy,  and  either  of  depo- 
nents had  been  employed  as  accountants  to  collect  the 
debts,  and  to  conduct  the  general  business,  they  should 
have  expected  a  commission  of  5/.  per. cent,  for  the 
collection  of  the  debts  alone,  independent  of  their 
charges  for  all  other  business  to  which  their  time  and 
attention  would  necessarily  have  been  required;  and  that 
they  verily  believe,  from  their  experience  in  bankruptcy 
proceedings,  that  such  charges  would  have  exceeded 
4&d/.  17«.  2d.^  the  sum  awarded  to  the  official  assignee 
under  this  estate : 

That  from  such  experience,  both  before  and  since  the 
foundation  of  the  present  Bankruptcy  Court,  the  assets 
of  die  bankrupt  could  not  have  been  got  in  under 
the  old  system,  either  as  respects  the  proportional 
amount  of  assets  realized^  or  as  respects  the  time,  within 
which  the  same  has  been  gotten  in. 
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In  answer  to  the  foregoing  affidavits,  John  Tiptadtff         I834* 

the   creditors*  assignee,    deposed    that   he   applied   to        

Mr.  Parrinton  and   also   to  Mr.  TTirelkeldj  of  Wood-       Tiplady 
street^  Cheapside,  accountants,  and  inquired  the  par-     ""^  others. 
ticulars  of  their  charges  in  managing  and  winding  up  of     _     of 
bankrupts'  estates ;  and  was  informed  by  each  of  them, 
that  if  he  had  been  employed  in  winding  up  the  bank- 
rupt s  afiairs^  and  had  been  left  to  make  his  own  charge 
for  so  doings  by  way  of  per-centage  on  the  amount  of 
book  debts  received,  he  would   have   considered   that 
a  commission  of  two  and  a  half  per  cent,  on  the  amount 
received  for  the  book  debts,  in  addition  to  three  quarters 
per  cent,  which  Mr.  Parrinton  charged  for  the  arrange- 
ment and  sale  of  stock,  would  have  been  a  full  and  fair 
remuneration  for  all  the  business  to  which  his  time  and 
attenuon  would  necessarily  have  been  required,  so  far  as 
he  could  form  an  opinion,  including  the  examination  of 
the  bankrupt's  books  and  accounts,  and  also  the  exa* 
mination  of  his  balance  sheet,  examination  and  adjust- 
ment of  the  creditors'  claims  previously  to  the  proof  of 
their  debts,  and  subsequently,  on  payment  of  their  divi- 
(iends,  the  making  proper  inquiries  and  taking  proper 
steps  with  a  view  to  the  expunging  and  reducing  of 
prooft,  where,  from  information  obtained,  it  should  be 
discovered  or  there  should  be  reason  to  believe  that  the 
tu-editors  had  received  monies  from  other  sources  con- 
nected with  the  bills  and  securities  exhibited,  or  that, 
^Tom  any  other  reason,  the  proof  made  was  greater  than 
•i  t  ought  to  have  been ;  also  the  examination  and  pay- 
%aent  of  all  claims  for  wages,  allowance  to  the  bank- 
'^uptf  rent,  taxes^  rates,  insurance  upon  property   be- 
longing to  the  estate,  carriage  of  goods,  and  all  other 
^rharges  incidental  to  the  working  of  the  estate;  and 
that  he  had  never  received  so  much  as  488/.  under  any 
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1834.        one  bankruptcy  or    insolvency.     And    Mr.  TkrelAdd 

""""^         further  informed  this  deponent  he  had  the  management 

TipuuDY       Ai^d  winding  up  of  the  bankruptcy  of  Messrs.  Wilson 

and  others.     g,jj  Lilliman*  warehousemen,  under  which  he  collected 
la  tbe  matter  n  .        *  i  i      1 1 

of  debts  to  the  amount  of  10,000/.  and  upwards,  and  sold 

stock  to  the  amount  of  8,000/.  and  upwards,  with  the 

assistance  of  one  of  the  said  bankrupts,  in  small  paroels) 

and  that  up  to  the  first  dividend  the  sum  of  19,000/. 

and  upwards  was  divided  among  the  creditors ;  and  that 

for  all  Mr.  ThrelkehTs  services  he  charged  1/.  per  cent. 

and  no  more  on  the  produce  of  the  stock  and  debts, 

which  commission  amounted  to  193/.   15«.   lOdL;  and 

the  assignees  and  creditors,  in  consideration  of  his  ex« 

traordinary  exertions,  gave  him  a  further  sum  of  52/1 10^., 

making  together  246/. ;  and  that,  at  the  second  dividend, 

a  sum  of  3,000/.  and  upwards  was  divided  among  the 

creditors,  and  his  further  chai^  amounted  to  39/.  Is.  6d. 

and  no  more. 

The  deponent  then  went  on  to  state,   that  to  the 

best  of  his  judgment  and   belief  Mr.  Parrinion  and 

Mr.  Threlkeld  were  two  of  the  persons  who  have  been  for 

many  years  most  extensively  engaged  in  the  business  of 

public  accountants,  so  far  as  relates  to  the  disposal  of  the 

property,  collecting  in  the  debts,  and  generally  in  the 

management  and  winding  up  of  the  estates  of  bankrupts 

and  insolvents  in  the  line  of  business  cai'ried  on   by 

Dickenson;  and  that  it    was  he,  and  not  the   official 

assignee,  who  arranged  for  the  redemption  and  sale  of 

the  mining  shares ;  and  that  he  got  from  Edwards  his 

cheque  for  574/.  Os.  4(/.,  which  was  immediately  paid  by 

deponent  to  the  mortgagees  of  such  shares,  and  within 

an  hour  afterwards  he  paid  to  Edwards,  in  his  own 

office,  the  sum  of  850/.,  for  which  he  (deponent)  sold  the 

shares. 
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That  at  the  time  Edwards  signed  the  cheque  for        1834. 
S74/.  Os.  M.  he  Iiad  money  in  his  hands  to  that  amount        ' 
belonging  to  the  estate,  as  deponent  verily  believed,       Tiplady 
and   as   appeared    to    deponent   by   the    accounts    of  jQ^the 'm^ter 
.Edwards.  of 

The  following  aflSdavit  was  made  by  John  SinkinSj  in 
answer  to  that  of  the  official  assignee : — 

That  he  was  for  several  years  clerk  to  Dickenson^  and 
for  some  time  his  partner ;  that,  upon  failure  of  Dick'- 
ensoHy  deponent  made  up  the  books  and  accounts  of 
Dickenson^  and  also  his  balance  sheet,  and  examined  and 
adjusted  all  the  creditors'  accounts ;  and,  previously  to 
the^first  meetii^  for  proof  of  debts  under  the  commission, 
deponent  formed  a  separate  book  containing  the  par-> 
ticulars  and  amount  of  said  debts,  and  attended  with  the 
official  assignee  at  the  meeting,  at  which  meeting  such 
book  was  referred  to  by  the  official  assignee  and  depo- 
nent, as  a  check  upon  the  amount  of  the  debts  which  the 
creditors  attended  to  prove ;  and  that  he  was  paid  by  the 
assignees  the  sum  of  15/.  for  his  services. 

After  the  pcdtion  had  been  presented,  and  with  a 
knowledge  of  that  fact^  the  Commissioner  made  the  fol- 
lowing certificate : — 
In  the  matter  of  JVUUam  Dickenson,  a  bankrupt : — 
I  hereby  certify,  that  under  and   by   virtue  of  the 
judicial  discretion  vested  in  me  by  the  act  of  parliament 
in  that  behalf,  I  ordered  to  be  paid  out  of  the  bankrupt's 
estate,    to   the   official   assignee   thereof,    the   sum    of 
488/.  175.  2d.  as  a  remuneration  for  his  services,  sucli 
Sum  of  money  appearing  to  me,  upon  consideration  of 
Uie  bankrupt's  property,  and  the  nature  of  the  duties  of 
the  official  assignee,  to  be  just  and  reasonable. 

Edward  Holroyd. 
January  16,  1834. 
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1834.  Mr.  Tiviss  and  Mr.  Montagu  for  the  petitioners :  — 

_  The  decision  of  the  Court  in  this  question  is  expected 

Ex  parte  . 

TiPLADY       with  great  anxiety  by  the  mercantile  world^  to  whom  it 

I  "th  ^^^«!e    ^^  ®"^  °^  ^^®  ^^^  importance;  and  if  the  present  allow- 
of  ance  be  permitted  to  stand,  the  circumstance  will  operate 

icKEKsoN.    ^  ^  considerable  drawback  upon  the  efficient  working 
Jon.  23.     of  the  system  recently  introduced. 

The  questions  are,  1st,  whether  this  Court  has  juri^ 
diction  to  review  and  reduce  the  allowance  made  by  the 
commissioner ;  and,  2d,  whether,  if  it  has,  this  is  a  case 
calling  for  interference. 

1st,  As  to  the  jurisdiction.  The  22d  section  of 
1  &  2  W.  4.  c.  56,  enacts,  that  the  official  assignees  are 
to  ^^  give  such  security,  to  be  subject  to  such  rules,  to  be 
selected  for  such  estate,  and  to  act  in  such  manner  as 
the  said  chief  and  other  judges,  with  the  consent  of  tlie 
Lord  Chancellor,  shall  from  time  to  time  direct."  Sec- 
tion 57  of  the  same  statute  enacts,  "  that  it  shall  be 
lawful  for  the  commissioner  before  whom  any  person 
shall  be  adjudged  a  bankrupt  in  the  said  court  of  bank- 
ruptcy, or  who  shall  appoint  an  official  assignee  under 
the  power  herein-before  given  for  that  purpose,  to  order 
and  allow  to  be  paid  out  of  the  bankrupt's  estate,  to  the 
official  assignee  thereof,  as  a  remuneration  for  his  ser- 
vices, such  sum  of  money  as  sliall  appear  to  such  com- 
missioner, upon  consideration  of  the  amount  of  the 
bankrupt's  property,  and  the  nature  of  the  duties  to  be 
performed  by  such  official  assignee,  to  be  just  and 
reasonable." 

By  the  27th  of  the  general  orders  of  this  Court,  issued 
the  12th  of  January  1832,  the  power  given  by  the 
22d  section  was  exercised  as  follows :  ^<  That  it  is  re- 
commended to  the  commissioners  to  allow  the  official 
assignees  one  per  cent,  on  the  monies  they  respectively 
receive,  and  one  and  a  half  more  on  the  monies  actually 
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to  be  divided,  subject  nevertheless  to  be  increased  or        1834. 

diminished  in  any  case  under  special  circumstances,  to        — — 

be  referred  to  the  Court  of  Review."  And  the  25th  order      Tip^dy 

is,  **  That  each  official  assiccnee  shall  follow  the  instruc-  ,  *°?  others. 
.  .  ,         ,         ,  .        In  the  matter 

tions  of  the  commissioner  under  whom  he  acts,  according  of 

to  the  exigencies  of  each  particular  case,  subject  to  such 

directions  as  shall,  from  time  to  time,  be  prescribed  by 

the  Court  of  Review."     All  which  clearly  proves  the 

power  of  the  Court  to  interfere.      In  ex  parte  ElUs^ 

MmL  if  BU.  116,  the  appointment  of  an  official  assignee 

was  objected  to  on  the  ground  that  he  would  receive 

SOOiL,  though  he  would  have  nothing  to  do;  but  the 

Court  said,  ^<  it  is  a  mistake  to  suppose  that  if  he  has 

nothing  to  do  he  will  receive  300/.*' 

But,  independently  of  ex  parte  EUiSj  the  jurisdiction 
is  dear.  Thus,  in  ex  parte  Candy ^  Mont.  Sf  Mac.  197, 
where  the  question  was,  whether  the  rejection  by  the 
commissioners  of  a  person,  as  unfit  to  be  an  assignee, 
WS8  subject  to  appeal^  the  Vice-Chancellor  said,  "Upon 
the  question,  whether  the  Court  has  jurisdiction  to  inter- 
fere, I  entertain  no  doubt  whatever,  because  I  appre- 
hend that  it  is  inherent  in  the  jurisdiction  of  the  great 
seal  to  superintend  the  acts  of  every  person  connected 
with  the  commission,  except  where  the  legislature  has 
otherwise  directed.  The  jurisdiction  to  remove  assignees 
prior  to  the  late  act  was  always  exercised  without  there 
being  any  express  authority  given  by  statute,  because  it 
was  considered  to  be  inherent  in  the  jurisdiction  of  the 
great  seal.''  In  ex  parte  Anthony^  2  GL  8f  «7.  177,  it  was 
beld,  that  the  Court  had  jurisdiction  to  review  the 
amount  allowed  by  the  commissioners  to  the  assignees, 
and  was  not  confined  to  the  principle  on  which  the 
allowance  was  made. 
2d,  Is  this  a  case  calling  for  interference  ? 
The  57th  section,  before  referred  to,  authorises  the 
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1834.         commissioner  to  make  the  allowance,  upon  consideration 

of  the  amount  of  the  property  and  of  the  nature  of  the 

TiFLADY       duties  to  be  performed ;  but  it  is  clear,  that  in  the  pre- 

and  others,     ^j^^  instance  the  commissioner  could  not  have  proceeded 
In  tne  matter  ^  ^  ^ 

of  to  consider  the  particular  circumstances  of  this  .bank- 

ruptcy, but  must  have  proceeded  upon  some  general 
rule,  which  not  being  a  sufficient  compliance  with  the 
exigencies  of  the  act,  the  Court  will  have  the  less  hesi- 
tation in  interfering  to  reduce  an  allowance  so  made. 

This  official  assignee  has  received  488/.  for  merely  re- 
ceiving payment  of  a  few  checks.  In  addition  to  the 
488/.  a  sum  of  99/.  has  already  been  disbursed  for  fees, 
nearly  double  what  would  have  been  payable  under  the 
old  system,  and  98/.  for  auctioneers*  charges.  The  num- 
ber of  days  which  this  official  assignee  was  engaged  was 
about  122,  consequently  he  was  paid  four  pounds  a  day; 
and  for  what?  for  receiving  money ! 

The  question  then  is,  Will  this  Court  interfere  to  arrest 
the  evil  of  diis  great  expenditure  of  the  monies  of  bank- 
rupt estates  ?  An  expenditure  which  has  already  driven 
the  creditors  of  insolvent  traders  to  endeavour  to  settle 
by  trust  deeds,  which  are  neither  so  open  or  equitaUe  a 
means  of  distributing  an  estate  as  a  fiat  in  bankruptqr. 

Sir  George  Eose : — I  think  the  certificate  of  the  com- 
missioner is  conclusive  against  the  petitioners.  I  have 
no  doubt  of  our  having  jurisdiction.  This  Court  has  a 
general  jurisdiction  over  the  commissioners,  although 
there  are  many  particular  instances  where  it  has  nooe^ 
such  as  the  adjudication,  adjournments  sine  dicj  commit- 
ments, the  certificate,  &c.,  in  all  which  instances  they 
act  without  being  under  our  control.  In  this  case, 
however,  the  payment  being  made  out  of  the  estate, 
throws  upon  us  the  duty  of  exercising  control  over  the 
commissioner,  if  the  circumstances  of  the  case  demands 
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it.     But  it  would  be  both  delicate  and  diflScult  for  the        1834. 

judges  of  this  Court  to  appreciate  the  value  of  the  ser-         

vices  of  the  official  assignee.    The  circumstance  that  the       Tiplady^ 

commissioner  drew  up  his  certificate  after  his  attention  ,  ®"^  others. 
Ill  1  J      r  <•    1  1     .  In  the  matter 

had  been  drawn  to  the  facts  of  the  case,  and  that  a  of 

petition  was  presented,  appears  to  me  so  strong,  that  I    ^^^^^^^^' 

do  not  see  how  we  can,  after  that,  act  as  a  jury  to  assess 

n  quantum  meruit. 


The  Chief  Judge  : — The  question  as  to  jurisdiction 
is  so  important,  that  I  am  not  prepared  to  say  that  I 
Imve  yet  made  up  my  mind.  I  wish  to  hear  the  case 
fally  argued. 

Sir  John  Cross : — I  shall  not,  at  this  stage  of  the  case, 
express  any  opinion.  The  probability,  however,  is,  that 
as  one  commissioner  has  power  to  make  the  allowance, 
it  will  be  found  that  this  Court,  consisting  of  three 
judges,  has  power  to  review  it. 

• 

Mr.  Blachbtim  and  Mr.  BusseU  for  the  official  as-      Jan.  24. 
rignee:  — 

The  defisnce  of  the  official  assignee  rests  upon  three 
propositions,  either  of  which  alone  would  entitle  him  to 
have  this  petition  dismissed. 

I.  The  Court  has  no  jurisdiction.  The  whole  power 
as  to  making  the  allowance  is  vested  in  the  commis- 
sioner,  and  uncontrollable. 

8.  If  the  Court  should  be  of  opinion  they  can  inter- 
fere, yet  as  the  discretion  vested  in  the  inferior  juris- 
diction has  been  bond  fide  exercised,  the  Court  will  not 
interfere;  the  rule  on  such  occasions  being,  that  the 
Court  above  interposes  only  when  the  power  is  not 
exercised  at  all,  or  exercised  mcdd  fide^  which  latter  is 
considered  as  no  exercise. 
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1834.  3.  If  the  Court  should  be  of  opinion  that  there  is  not 

_        ^        enough .  in    the  first  or   second  proposition^   then  the 

Mx  parte  r  t 

TiPLADY       Court  will  not  interfere  on  the  merits. 

In "thj'mauer       ^*^'  '^^  ^^^'  ^^^^^  ^^  the  1  &  2  W.  4.  defines  the 
of  power  of  this  Court  over  the  assignee,  which  is  upon 

rules  made  with  consent  of  the  Lord  Chancellor.  The 
words  of  the  57th  section  of  the  same  act  clearly  vest  the 
whole  discretionary  power  in  the  commisnoner,  only 
subject  to  control  by  any  general  order  of  the  Court ; 
and  it  is  reasonable  such  should  be  the  case,  because  all 
the  acts  of  the  official  assignee  are  immediately  under 
the  daily  inspection  of  the  commissioner,  who  conse- 
quently can  form  the  most  correct  opinion  as  to  the 
proper  amount  of  his  remuneration. 

It  is  an  act  within  the  observation  of  Lord  Eldony  ex 
parte  King^  11  Ves.  425!  ^^  There  are  many  acts  of  the 
commissioners  that  the  great  seal  cannot  control;  the 
commissioners  having  the  authority  to  do  them  given  by 
the  legislature."  The  sum  is  to  be  fixed  by  the  com- 
missioner. Suppose  the  Court  direct  him  to  allow  a 
less  amount,  and  he  were  to  reply  that  be  could  not 
consistently  with  his  knowledge  of  the  circumstances  of 
the  case,  there  would  then  arise  a  collision,  and  how 
could  the  point  be  set  at  rest  ?  If  there  be  any  one 
question  peculiarly  proper  for  the  commissioner's  deci- 
sion, it  is  this  allowance,  the  amount  of  which  depends 
on  a  multitude  of  minute  circnimstances,  to  bring  niiich 
in  review  before  the  Court  would  consume  vast  time^ 
and  cause  more  expence  than  the  value  of  any  excess^ 
of  allowance  can  amount  to. 

It  therefore  appears,  that  this  Court  has  no  jurisdiction 
to  review  the  allowance  made  by  the  commi&ioner. 

2d,  Whenever  magistrates  or  masters   in  Chancery 

have  performed  even  ministerial  acts  the  court  thav^am 
will  not  interfere  if  the  power  were  bondfid^  exercised.  - 
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Tiie  Court  of  King's  Bench  has  a  general  power  of        1834. 

superintendence  over  the  acts  of  all  inferior  magistrates,        ^* 

as  this  Court  has  over  the  commissioners,  but  where  the       Tiplady 

act  or  duty  of  die  masristrate  is  one  which  is  to  be  iruided  ,  *"^  others. 
/  ^  ®  In  the  matter 

by  discretion,  which  appears  to  have  been  duly  exercised,    _     of 

the  King's  Bench  never  interferes,  unless  some  point  of 

kw  be  involved ;  and  this  view  the  Court  appear  to  have 

taken  in  ex  parte  Ellis.  There  the  commissioner  thought 

he  had  no  discretionary  power ;  but  tliis  Court  informed 

turn  that  he  was  mistaken  in  point  of  law,  and  that  he 

bad  such  discretion. 

In  T^  King  v.  The  Mayor  and  Aldermen  of  London^ 
3  Bam.  if  Aid.  255,  where  most  of  the  other  cases  on 
the  subject  are  referred  to,  it  was  decided,  that,  where 
the  fitness  of  a  person  to  be  admitted  alderman  was  to 
be  determined  by  the  discretion  of  the  lord  mayor  and 
tUermen,  the  Court  could  not  interfere.  In  that  case 
Lord  Tenierden  says,  ^'  If  a  matter  is  left  to  tlie  dis- 
creticm  of  any  individual  or  body  of  men,  who  are  to 
decide  according  to  their  own  conscience  and  judgment, 
it  would  be  absurd  to  say  that  any  other  tribunal  is  to 
inquire  into  the  grounds  and  reasons  on  which  they  have 
decided,  and  whether  they  have  exercised  their  discretion 
poperly  or  not.  If  such  a  power  is  given  to  any  one, 
itissulBcient  for  him,  in  common  sense,  to  say  that  lie 
has  exercised  that  power  according  to  the  best  of  his 
jodgment."  Now  the  57th  section  authorizes  the  com- 
miasioner  to  order  to  be  paid  to  the  official  assignee,  as 
&  remuneration  for  his  services,  such  sum  of  money  '^  as 
shall  appear  to  such  commissioner,  upon  consideration  of 
the  amount  of  the  bankrupt's  property,  and  tlie  nature 
^  the  duties  to  be  performed  by  such  official  assignee, 
to  be  just  and  reasonable."  By  these  words  the  allow- 
ance is  precisely  as  much  in  the  discretion  of  the  com- 
itiissioner  as  the  admission  of  an  alderman  is  in  the 

Vob.  I.  N 
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1834:        discretion  of  the  mayor  and  aldermen;  and  that  he  has 

—^         exercised  his  discretion  is  clear  from  the  words  of  the 

TiPLADY       certificate.     If  the  Court  could  interfere  in  the  present 

and  others,     ^jgg^  ^  review  the  allowance,  it  would  become  necessary 
In  the  matter  .  ^ 

of  for  assignees,  in  order  to  their  protection,  to  keep  a 

journal,  and  enter  every  minute  act  with  more  care  than 

a  solicitor  drawing  up  a  bill  of  costs;  then,  indeed,  they 

would  have  enough  to  do ;  the  trouble  of  noting  down 

what  was  done  would  be  more  onerous  than  the  duties 

themselves*     An  official  assignee  has  all  the  duties  of 

other  assignees  to  perform ;  he  must  investigate  all  claims 

against  the  estate^  and  must  ascertain  the  amount  of 

the  estate  itself,  &c.  &c.     As  to  letters,  not  only  most 

they  be  sent,  but  it  must  be  arranged  to  whom.     It  has 

been  said,  that  the  expenoe  of  working  a  fiat  is  greater 

than  formerly  of  a  commission ;  such  is  not  the  case.     It 

has  been  ascertained  diat  of  the  bankruptcies  prosecuted 

before  Mr.  Commissioner  Evans^  the  expences,  upon  the 

whole,  have  not  been  half  what  they  would  have  been 

under  the  old  system. 

Mr.  Twiss  in  reply  :  — 

If  the  arguments  of  the  other  side  prevail,  in  fbtare 
commissioners  may  allow  any  sum,  without  the  pos* 
sibility  of  the  creditors  procuring  redress,  however  large 
the  sum,  and  small  the  estate.     As  to  the  juriadiction— 

[The  Chief  Judge  :  —  There  is  no  doubt  with  any 
of  the  Court  that  we  have  jurisdiction ;  the  question 
is  as  to  the  propriety  of  interfering  on  the  present 
occasion.] 

As  to  the  certificate,  it  does  not  appear  firom 
wording  that  the  commissioner  made  this  allowan 
after  an  actual  inquiry  into  and  consideration  of 
circumstances .  of  this  particular  case.     He  apparenditj 
acted  on  some  general  rule.     The  certificate  might 
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printed  as  a  common  form  applicable  to  all  cases.     It        1834. 

follows  the  words  of  the  57lh  section  to  a  particular         — — 

point,  **  upon  consideration  of  the  amount  of  the  bank-       Tinlm 

rape's  property,  and  the  nature  of  the  duties ;"  but  here  _  *"f  others. 

-         .        ,  -  ,  ^     '     ,  ..        ,  l"™  the  matter 

It  stops,  and  omits  the  words  *^  to  be  performed,     and  of 

does  not  refer  to  the  duties  performed  and  to  be  per-  I^»ckenson. 
formed  in  this  particular  case.  It  therefore  appears 
that  the  commissioner,  acting  on  some  general  rule,  gave 
a  per-centage  to  be  allowed  in  all  cases,  thus  making 
good  estates  pay  for  bad  ones,  the  rich  suitor  for  the 
poor  suitor': — a  very  convenient  doctrine.  This  is  fur- 
ther proved  by  the  affidavit  of  the  official  assignee  him- 
self^  who  states  the  general  nature  of  his  duties,  not 
those  performed  under  this  particular  bankruptcy ;  but 
the  I^pslatore  clearly  intended  the  remuneration  of  the 
cAcial  assignee  to  depend  upon  his  labour  in  each  par* 
ticular  instance.  It  has  been  argued,  that  the  commis- 
sioner is  most  fit  to  decide  the  amount,  because  the 
official  assignee  is  under  his  daily  review.  It  is  on  this 
account  that  this  Court  should  interfere.  This  fami- 
liari^  with  the  commissioner,  the  means  which  he  has 
of.  getting  round  him,  is  precisely  the  reason  why  the 
oommisaoner  is  the  worst,  while  this  Court,  being  re- 
moved from  all  such  influences,  is  the  most  proper 
tribiiiial  to  decide  the  question.  Indeed,  the  inter- 
ierenoe  of  this  Court  would  relieve  the  commissioner 
from  a  very  painful  situation. 

The  Chief  Judge  :  — 

This  being  a  question  of  so  much  general  importance, 
I  thought  it  right  that  it  should  receive  the  fullest  dis- 
cossioa ;  and  I  think  it  right  to  pause  before  making 
the  final  order,  in  case  I  should  discover  reason  to 
change  the  opinion  I  at  present  entertain.  I  will  however 
now  deliver  my  present  opinion,  in  order  to  obviate  the 

K  2 
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1834.        necessity  of  the  attendance  of  the  parties  again,  if  I 

should  not  change. 

Tip^DY  '^^  ^  A  petition   by  persons  whose   names  alone 

and  others,     would  give  it  importance.    This  removes  all  doubt  as  to 
In  the  matter  .      ,    .^  ^  .  . 

of  Its  bemg  presented  bona  Jide,  and  for  the  purpose  of 

settling  the  principle  as  to  the  allowance  to  official 
assignees.  Whether  or  not  the  official  assignees  con- 
stitute a  beneficial  portion  of  the  new  system  is  not  a 
question  which  a  court  can  entertain,  or  upon  which  its 
judges  are  called  on  to  deliver  any  opinion.  After  they 
have  been  tried,  if  any  thing  be  discovered  to  be  defective 
or  bad,  doubtless  the  legislature  will  interfere  to  supply 
the  deficiency  or  rectify  the  error. 

First,  as  to  our  jurisdiction  to  interfere.  The  order 
of  the  commissioner  now  complained  of  is  under  the 
authority  of  the  57th  section ;  and  it  is  argued  that 
the  words  thereof,  "  as  shall  appear  to  such  commis- 
sioner, &c.,  to  be  just  and  reasonable,"  deprives  this 
Court  of  any  jurisdiction  to  interfere  with  the  discre- 
tionary power  thereby  given.  But  the  case  of  ex  parte 
Candy,  Mont.  8f  Mac.  197,  is  conclusive  against  that 
argument;  for  the  words  of  the  61st  section  of  6  Geo.  4. 
c.  16.  are  quite  as  strong  in  favour  of  the  exclusive  juris- 
diction of  the  commissioner  as  those  of  the  57th  section 
of  1  &  2  W.  4.  In  ex  parte  Candy  it  was  argued,  as  it  was 
in  this  case,  that  the  discretion  of  the  commissioner  was 
absolute ;  but  the  Vice-Chancellor  entertained  no  doubt 
whatever  as  to  his  power  to  interfere ;  and  his  Honor's 
words,  '^  I  apprehend  that  it  is  inherent  in  the  jurisdic- 
tion of  the  Great  Seal  to  superintend  the  acts  of  every 
person  connected  with  the  commission,"  very  closely 
correspond  in  spirit  with  those  of  the  2d  section  of  the 
Bankrupt  Court  Act,  which  enacts  that  the  Court  "  shall 
have  superintendence  and  controul  in  all  matters  of^ 
bankruptcy,  and   also  shall    have   power,  jurisdiction,. 
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and  authority  to  hear  and  determine  and  allow  all  sacb        1834. 

matters  in  bankruptcy  as  now  usually  are  or  lawfully        "' 

may  be   brought  by  petition  or  otherwise  before  the       Tiplady 

Lord  Chancellor,  whether  such  matters  may  have  arisen  ,  *"^  °**'®''- 

'  -^  In  the  matter 

in  the  said  Court  of  Bankruptcy  or  elsewhere,  except  of 

as  is  herein  otherwise  provided."     Has  the  legislature 
*'  otherwise  provided"  as  to  the  decision  of  the  commis- 
sioner concerning  the  allowance  to  the  official  assignee  ? 
It  has  not.    Whereas,  with  reference  to  the  ^  rejection  of 
proof  of  debts,  which  by  the  terms  of  the  2d  section 
could   be   appealed  against  generally,   that  appeal  by 
sections  30  and  31  is  expressly  confined  to  matters  of 
law  and  equity,  and  the  refusal  or  admission  of  evidences. 
It  is  clear,  therefore,  that  there  is  nothing  in  the  lan- 
guage of  the  57th  clause  depriving  the  Court  of  juris- 
diction.    Indeed,  if  we  were  to  rule  that  we  had  no 
jurisdiction  in  the  present  case,  the  principle  of  that 
deci^on   would  necessarily  deprive   us  of  power  over 
almost  every  act  of  the  commissionei*s. 

Second,  as  to  the  propriety  of  interference  in  this 

case.     I  am  of  opinion  that  it  is  the  duty  of  the  Court 

to  guide  its  discretion  by  an  analogy  to  the  rules  which 

govern  the  King's  Bench  in  exercising  jurisdiction  over 

the  acts  of  magistrates.     I  think  this  Court  ought  not 

to  interfere  in  the  present  instance.     The  reason  of  my 

declining  to  interfere^  is  not  any  apprehension  that  so 

doing  would  appear  to  inculpate  or  exhibit  any  want 

of  delicacy  towards  the  judgment  of  the  commissioner; 

if  one  of  the  judges  of  this  Court  had  been  sitting  as 

commissioner,  under  section  21,  the  Court  of  Review 

would,  if  necessary,  reverse  his  decision.     The  ground 

of  my  judgment  is  the  peculiar  nature  of  the  discretion 

vested  in  the  commissioner.     By  the  terms  of  the  act 

official  assignees  are  immediately  under  the  eye  of  the 

N  8 
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1834.        commissioner  during  the  whole  course  of  their  duties: 

he  accurateljir  knows,  not  only  what  duties  they  have 

TiPLADY       performed,   but  can   anticipate   those  which   they  will 

and  others,     hereafter  be  called  on  to  discharge.     The  57th  section 
In  the  matter  ,    ^ 

of  speaks  of  the  nature  of  the  duties  to  be  performed  ;  so 

that  the  amount  of  remuneration  must  necessarily  be 
fixed  before  all  the  duties  are  fulfilled,  and  some  most 
onerous  ones  must  remain  to  be  subsequently  perfi)rmed. 
It  is,  therefore,  properly  left  to  the  commissioner  to 
decide  the  amount.  If  it  had  been  shewn  that  the 
commissioner,  in  making  or  calculating  the  amount  of 
allowance,  had  acted  on  circumstances  which  were  bad 
in  point  of  principle,  for  instance,  that  the  rich  estates 
should  pay  for  the  poor  ones,  such  would  have  been  an 
erroneous  principle,  which  this  Court  would  have  been 
called  on  to  set  right.  But  I  cannot  presume  that  the 
commissioner  so  acted ;  for  though  it  is  si^gested  at 
the  bar  that  such  might  have  been  the  case,  yet  that  sug- 
gestion is  unsupported  by  affidavit.  I  therefore  assume  the 
contrary  to  be  the  fact,  which  I  am  enabled  to  do  the 
more  readily,  being  supported  by  the  language  of  the 
certificate.  Much  has  been  said  as  to  the  time  occupied 
in  the  discharge  of  these  duties,  as  compared  with  the 
amount  of  remuneration.  It  should  be  remembered 
that  the  ofiicial  assignee  has  duties  which  may  extend 
over  many  years,  for  which  he  can  receive  no  further  re- 
muneration ;  consequently,  unless  there  were  either  gross 
neglect,  gross  want  of  proper  principle,  or  gross  inaccu- 
racy, I  would  not  interfere.  The  difficulty  of  examining 
what  duties  have  been  performed  has  been  urged  as  an 
objection  to  our  interference.  I  would  not  be  swayed 
by  any  conjsideration  as  to  the  amount  of  trouble  :  if  it 
were  our  duty  to  interfere,  that  duty  must  be  discharged, 
however  irksome  or  laborious. 
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On  the  whole^  I  think  that  the  decision  of  the  com-        1834. 
miwoner  in  this  case  is  not  one  with  which  the  Court  is       ^, 

J&JT  parte 

called  on  to  interfere.  Tiplady 

and  others. 
In  the  matter 

Sir  John  Cross  i —  of 

This  is  a  case  of  so  much  importance  that  I  shall  de-  ckekson. 
liver  no  opinion  as  to  whether  or  not  we  ought  to  inter* 
fere  till  I  have  carefully  perused  the  affidavits,  with  a 
^▼iew  to  ascertain,  if  possible,  whether  the  commissioner 
made  the  allowance  in  question  in  pursuance  of  some 
geneval  rule^  or  upon  a  consideration  of  the  peculiar 
^rcmnstances  of  this  particular  case. 

But  as  to  the  question  of  jurisdiction^  I  am  surprized 
that  it  has  been  raised.  If  we  look  for  statutory  jurisdiction, 
we  find  scarcely  any  before  the  new  act.  The  6  Geo.  4. 
c.  16.  8. 14>.  authorizes  the  commissioners  to  tax  the  soli- 
citor's bill  of  costs,  and  says  nothing  about  any  appeal, 
which,  nevertheless,  always  existed.  Till  the  late  act  the 
Court  bad  no  power  by  statute  to  remove  assignees,  yet 
always  exercised  that  power.  Under  the  6  Geo.  4.  c.  16. 
s.  106.  the  commissioners  are  to  allow  the  assignees  to 
retain  all  such  money  as  they  shall  have  expended  in 
suing  out  and  prosecuting  such  commission,  and  all  other 
<<  just  allowances  f*  then  the  1  &  2  W.  4.  c.  56.  creates 
official  assignees,  and  entitles  them  to  a  remuneration. 
The  question  here  is,  how  much  an  (official)  assignee  is 
entitled  to  for  his  personal  services.  Is  this  not  a  matter 
of  **ju8t  allowance''  proper  to  be  entertained  in  this 
Coon? 

Sir  George  Bose :— - 

I  concur  in  thinking  that  this  petition  is  presented 
>rith  the  bond  fide  intention  of  setting  an  important 
question  at  rest;  if  sudb  were  not  the  case,  it  would  be 
difficult  to  avoid  making  the  petitioners  pay  the  costs. 

N  4 
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1834.       I  tliink  we  have  jurisdiction  in  this. case.     The.com- 

■  missioners  on  many  occasions  act  quite  independently  of 

TiPLADY       the  controul  of  this  Court,  for  instance  in  signing  the  cer- 

iD^the^matter  ^^^^^^  5  ^^^  ^^^  ^^  ^  question  aflFecting  the  bankrupt's 
of  estate,  which  the  preamble  of  the  1  &  2  W.  4.  c  56. 

makes  the  foundation  of  our  jurisdiction :  '^  Whereas  it  is 
expedient  to  provide  means  of  administering  and  dis- 
tributing the  estate  and  effects  of  bankrupts,  and  of 
determining  the  questions  which  from  time  to  time  arise 
touching  the  same."  It  may  be  laid  down,  therefore, 
as  a  general  rule,  that  whatever  is  an  incident  in  the 
distribution  and  management  of  a  bankrupt's  estate  is 
under  tlie  jurisdiction  and  controul  of  this  Court. 

But  on  what  principle  are  we  to  interfere  in  this  case? 
Unless  the  allowance  be  manifestly  so  much  too  great, 
that,  to  use  the  common  expression,  a  man  must  bold  up 
his  hands  and  exclaim  against  it,  (as  is  necessary  in 
questions  of  value,  both  in  equity  and  under  the  civil 
law),  the  Court  ought  not  to  interpose  where  the  discre- 
tion is  vested  elsewhere. 

It  cannot  have  escaped  notice  that  the  general  power 
of  this  Court  on  appeal  has  been  in  some  instances  cut 
down  by  particular  sections  of  the  new  act.     As  to  the 
appeal  under  the  14th  section  of  the  6  Geo.  4.  c  16.  the 
concluding  words  of  that  clause  expressly  give  it.    As  to 
i4>peals  relating  to  proofs,  this  Court  could  hear  them 
without  the  power  conferred  by  the  new  act;   yet  in 
section  31    it  is  expressly  given;  so  that  it  might  be 
argued,  that  if  the  legislature  had  intended  we.  should 
have  power  to  review  the  allowance  under  section  57  of 
1  8c  2  W.  4.  c.  56.  it  would  have  expressly  given   the 
appeal,  as  it  has  in  section  31.     If  the  Court  were  with- 
out the  certificate  of  the  commissioner,  some  doubts 
might  arise  in  my  mind  as  to  what  course  should  be  pur- 
sued ;  if  I  Uiought  that  the  commissioner  did  not  intend 
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eo  certify  that  he  had  fully  satisfied  the  terms  of  the  57th        1884. 

section,  I  should  probably  think  it  right  to  send  the        — "- 

matter  back  to  him.     But  I  am  of  opinion  that  the  com-       Tipuioy 

missioner  intended  so  to  do ;  indeed,  when  I  consider  ,  ^  others. 

In  the  matter 
the  circumstances  under  which  the  certificate  was  drawn  of 

up,  its  words,  and   its  heading,   «  In   the  matter  of    ^c^^son. 

Dkkensanj"  I  can  come  to  no  conclusion  except  that  he 

intended  to  state  that  this  allowance  was  made  on  con* 

aderation  of  the  circumstances  of  this  particular  case, 

and  this  only.     Suppose  there  had  been  no  certificate, 

and  we  had  sent  the  case  back  to  the  commissioner,  and 

he  had  returned  it  with  this  certificate,  how  could  we 

act?    I,  for  one,  should  disclaim  any  authority  to  inter* 

fere  by  referring  it  to  any  other  commissioner,  or  to  one 

of  the  r^istrars ;  it  would  then  fall  upon  us  to  decide ; 

and  I  should  feel  very  reluctant  to  take  upon  myself 

to  decide  the  quantum  meruit.      Suppose  we  order  an 

issue;  liow  is  it  to  be  drawn,  or  how  is  the  judge  to 

leaTe  the  point  to  the  jury  ?  So  far  as  the  official  assignee 

is  personally  concerned  in  this  matter,  it  appears  to  me, 

tlttt  having  his  allowance  fixed  by  the  commissioner  is 

one  of  the  terms  of  his  contract  with  the  public. 

The  question,  however,  comes  to  this,  whether  the 
SQm  allowed  is  a  proper  remuneration.     The  sum  may 
.  or  may  not  be  too  much ;  I  do  not  say  whether  it  is  or 
iH)t ;  but  I  say   I   do   not  know  how  to  decide  that 
question ;  consequently,  after  the  original  judgment  of 
Mr.Holroydj  a  commissioner  of  unsuspected  int^ity 
^nd  admitted  ability,  confirmed  by  his  subsequent  certi- 
ficate, I  think  this  Court  ought  not  to  interfere. 

Sir  John  Crass : — 

I  hope  it  will  be  clearly  understood  that  I  do  not  for 
^  moment  intend  to  insinuate  any  improper  motives  to 
^I)e  commissioner.     My  observations  amount  to  this: 
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1834.  having  heard  the  affidavits  read,  I  entertained  some  doubt 

"  whether  the  commissioner  made  the  allowance  oa  a 

TiPLADY  neral  rule  or  scale,  or  after  a  consideration  of  the 


and  others,     circumstances  of  ibis  particular  case.     The  certificate 
2u  tbe  matter  ^ 

of  does  not  in  direct  terms  state  how  the  fact  is,  but  is  so 

Dickenson,  j^^wn  as  to  leave  that  in  doubt ;  and,  after  following 
the  words  of  the  clause,  stops  short,  and  omits  these  w<Nrds 
which  would  cover  the  special  circumstances  of  this 
case.  If  the  allowance  was  made  with  reference  to  aome 
general  rule  it  was  made  on  a  bad  principle. 

Sir  John  Cross  declined  delivering  his  opinion  till  he 
had  carefully  read  all  the  affidavits. 

Jan,  31.  Sir  John  Cross :  — 

This  is  a  petition  presented  by  all  the  assignees  ex- 
cept the  official  assignee,  and  between  thirty  and  fer^ 
creditors,  complaining  of  the  amount  of  the  allowance 
made  by  the  commissioners  to  the  official  assignee,  and 
praying  the  Court  to  review  that  aUowanoe.  The 
opinion  of  my  learned  colleagues  is,  that  the  Court 
ought  not  to  interfere.  I  regret  to  say  that  I  am  unaUei 
after  great  reflection,  to  concur  in  that  opinion.  I  have 
an  impression  that  petitions  are  got  rid  of  here  more 
frequently  than  I  could  wish,  either  because  we  have  no 
jurisdiction,  or  because  it  is  said  ^^  we  had  better  not 
interfere."  In  so  doing  we  but  follow  the  example  of 
the  judges  of  the  Court  of  Chancery,  who  gladly  availed 
themselves  of  expedients  for  getting  rid  of  a  pordon  of 
the  burthen  of  business.  This  Court  was  erected  ex<> 
pressly  to  relieve  Chancery  of  a  portion  of  that  burthen  ; 
it  is  therefore  not  right  to  be  captious  as  to  jurisdic- 
tion. Under  these  impressions  I  have  considered  this 
case.  I  have  considered  ex  parte  Anthony.,  2  GL  gf  J.  55y 
which  is  almost  precisely  similar.     The  commissioners 
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had  allowed  a  certain  sum  to  the  assignees  for  expetices^        1834. 
which  they  complained  was  not  sufficient,  and  petiticmed.      ^ 
The  Vice»ChanceIlor  said,  ^*  This  appeal  from  the  com-      Tiplaoy 
nuflsioners,  not  in  respect  of  any  wrong  principle  of  jn^^J^  matter 
taxation,  but  of  their  judgment  in  the  amount  to  be  of 

allowed,  cannot  be  entertained  by  this  Court.    They  are 
the  competent  jurisdiction  for  settling  the  accounts  of 
the  assignees ;  and  I  cannot  enter  into  the  consideration 
of  the  quantum  of  the  allowance  made  by  the  commis- 
abners,  but  only  of  the  principle  upon  which  they  have 
proceeded/'     And  this  doctrine  of  the  Vice  Chancellor 
VIS  adopted  and  acted  on  by  my  learned  colleagues.     I 
onnot  concur  with  them ;  and  in  support  of  my  objec- 
tions to  the  doctrine  of  non-interference,  I  have  the  high 
authori^  of  Lord  Eldon,  who  concurs  with  me,  for  the 
asHguees  appealed  to  his  Lordship,  who  said,  ^<  Such, 
I  fXHifess,  is  a  new  doctrine  to  me,  and  not  consistent 
vith  what,  in  my  apprehension,  is  the  jurisdiction  of  the 
Court.'*    And  his  Lordship  overruled  the  decision  of  the 
Vio&-Chaneelior,  and  went  into  the  case.      Ex  parte 
Anktmp,  2GL^J.  177. 

My  opinion,  following  that  of  Lord  Eldofiy  is,  that  this 
Court  ought  to  review  the  amount  of  the  allowance,  but 
this  my  learned  colleagues  decline  to  do.  Two  questions 
arise  upon  this  petition :  first,  whether  the  Court  will 
eotertain  the  petition,  and  review  the  allowance ;  and, 
Kooudf  whether,  having  reviewed  it,  the  Court  would 
adopt  it  or  not.  Whether  the  .Court  ought  to  review 
the  allowance,  and  whether,  having  reviewed  it,  ought 
to  reduce  it,  are  two  perfecdy  distinct  questions. 

My  opinion  is,  that  the  Court  ought  to  have  reviewed 
the  allowance;  which  opinion  is  founded  on  the  following 
ooosiderations : 
1st.  The  magnitude  of  the  amount  allowed. 
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1884.  2d.  All  the  asdgnees  (except  the  official)^  and  the 

whole  body  of  London  creditors  (whidi  rndudes  nearly 

Tip^Y       all  the  creditors)  concur  in  the  petition. 

and  others.         3^^  fhe  allowance  appears  to  have  been  made  without 
In  the  matter  . 

of  due  regard  to  the  rules  laid  down  by  this  CourL 

Dickenson.  ^^|^^  »pjjg  allowance  appears  to  have  been  made  accord- 
ing to  a  general  scale,  not  regarding  the  special  dream- 
stances  of  this  case. 

5th.  That  the  course  pursued  by  the  commissioner,  in 
making  this  allowance,  did  not  require  his  active  inter- 
ference, which  the  words  of  section  57  imply  to  be 
necessary.  If  made  by  a  scale,  any  one  might  have 
made  it. 

6th.  Because  in  this  case  there  are  special  drcum- 
stances  which  ought  to  have  influenced  the  calculation. 

7th.  Being  the  first  case  which  has  occurred  upon  the 
point,  to  have  entertained  it  would  have  enabled  the 
Court  to  express  its  opinion  as  to  the  way  in  which  it 
worked,  and  if  necessary  to  have  revised  or  modified  the 
general  rule. 

As  to  the  general  rule,  it  was,  when  made,  considered 
as  probationary.    No  doubt  the  commissioners  have  laid 
down  an  excellent  general  rule ;  and  the  probability  is, 
that,  even  in  the  present  case,  the  allowance  made  would 
have  been  confirmed  by  the  Court,  if  the  matter  had 
been  considered.    Concerning  the  offidal  assignee  under 
the  fiat,  Mr.  Edwards^  I  am  happy  to  find  that  there  are 
no  complaints  made  against  him,  but  that  he  is  admitted, 
on  all  sides,  to  have  discharged  his  duty  with  skill  and 
diligence.     I  am   also  glad  to  hear   all   persons   iA» 
are  interested  in  quickly  getting  paid  thdr  dividend 
under  bankrupt  estates  speak  in  high  terms  of  the  prii 
ciple  of  the  appointment  of  oflBcial  assignees :  those  nrf 
do  find  fault  are  not  practically  concerned.    The  oiEc 


Dickenson. 
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assignee  here  states  that  he  never  interfered  or  stated        1634. 
any  circumstances  to  the  commissioner  concerning;  the         — 

°  jRr  parte 

amount  of  the  allowance ;  and  there  exist  very  peculiar       Tiplady 

circumstances  in  this  case,   which  were  not  likely  to  ,  ^^  others. 

'^    ^  -^  In  the  matter 

become  known  to  the  commissioner,  unless  his  attention    _     of 

was  specially  drawn  to  them.     These  are,  that  before 

the  bankruptcy  all  the  bankrupt's  affairs  were  wound  up 

and  settled  by  the  creditors ;  a  balance  sheet  prepared ; 

an  inventory  of  the  effects  made ;  the  goods  sold  ;  and 

then,  when  the  fiat  issued,  this  produce  was  handed 

over  to  the  official  assignee  in  cash  and  cheques.    These 

special  circumstances  make  tlie  petitioners  desirous  that 

the  allowance  should  be  reviewed  :  reduced  if  excessive ; 

confirmed  if  right.     Which  of  these  we  should  have 

done  I  do  not  say,  but  I  think  a  review  would  have 

been  more  satisfactory  to  all  parties ;  but  as  my  learned 

cdleagues  are  of  a  different  opinion,  this  petition  must 

be  dismissed. 


Ex  parte  LOW.— In  the  matter  of  HOBSON.  L.  C. 

m  Aug.  15, 

I  HIS  was  an  appeal,   upon   special   case,  from  the  1833. 

Court  of  Review.  On  an  appeal 

from  the  Court 

Mr.  Pepy$   and   Mr.  TVhitmarsh  for  tlie   appellant  l^^^^"^ 

stated,  that  the  judire,  in  settlinir  the  special  case,  had  the  Chancellor 

^^                            J      O  »                       o                        „  will  not  at  the 

Qoiitted  to  state  a  fact  material  to  the  appellant's  case,  hearing  permit 

'ix.  that  a  certain  book  was  produced  and  used  as  evi-  p^^nt  a  peti^ 

4nce  upon  the  hearinir  in  the  Court  of  Review.  ^o"  for  liberty 

*                              o                                                       ^  to  proeeec 

[Lord  Chancellor: — If  the  judge,  in  settling  the  «* otherwiae," 

special  case,  rejected  any  statement  which  ought  not  to  ofrectifyingiu 

bave  been  struck  out,  or  admitted  any  matter  which  ^fjj^'^n^jj^" 


ought  to  have  been  rejected,  an  application  should  have  special 

been  made  to  rectify  the  error  before  the  appeal  was  tion  of  Uie  judge 
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1833.  Mr.  Pepys   and   Mr.  Whitmarsh   then    applied   for 

"""^        liberty  to  present  a  petition  for  the  appeal  to  be  heard 

Ex  parte  J         r  r  rr  ^ 

Low.         upon  petition,  under  the  discretionary  power  given  to 

In  the^  matter  ^^  Chancellor  by  section  3,  I  &  2  W.  4.  c.  66,  which 

HoBsoN.       enacts,  that  in  all  cases  of  appeal  such  appeal  shall  be 

on  a  special  case,  and  in  no  other  mode,  except  the  Lord 

Chancellor  shall  in  any  case  otherwise  direct. 


Mr.  Montagu  and  Mr.  Wray  for  the  respondents 
said,  that  the  intent  of  the  legislature  was,  to  pre- 
vent the  time  of  the  Chancellor,  sitting  on  appeal, 
being  consumed  by  an  investigation  of  mere  facts; 
and  that  by  section  3  the  determination  of  the  judge 
on  the  settlement  of  the  special  case  is  final  and 
conclusive. 

[Lord  Chancellor  :  —  That  furnishes  another  rea- 
son why  a  petition  should  not  be  permitted  to  be  pre- 
sented. If,  in  an  earlier  stage  of  the  proceedings,  it 
had  been  suggested  that  the  special  case  were  improperly 
settled,  the  Court  might  have  adopted  some  course  by 
which  that  would  have  been  rectified;  but  when  once 
a  case  arrives  here  it  is  <<  final  and  conclusive''  as  settled 
by  the  judge.  My  opinion  is,  that  it  is  not  the  mean- 
ing of  the  act  that  the  Lord  Chancellor  should  exercise 
the  discretion  to  hear  upon  petition  to  rectify  any  defect 
in  the  special  case  which  might  appear  at  the  hearing, 
but  that  if  an  application  be  made  in  the  first  instance, 
the  Great  Seal  may,  if  it  appear  fit,  direct  it  to  be  heard 
<^  otherwise  than  by  special  case ;"  but  the  appellants 
were  the  actors,  and  I  think  it  is  now  too  late.] 


Mr.  Pepys  in  reply :  —  There  is  no  limit  in  the  act  as 
to  time ;  and  it  could  not  have  been  the  intent  of  the 
legislature  that  the  settlement  of  the  case  should  be 
binding,   if  improperly  settled.      This   Court  cannot 
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asoeruun  whether  or  not  it  be  expedient  to  direct  a  case        1 833* 
to  be  heard  *'  otherwise  than  by  special  case,"  until  that 

•^     ^  Ex  parte 

case  has  been  heard.     It  cannot  be  contended,  that  if         Low. 
thei  special  case  state  the  facts  so  defectively  that  this  ^"  ^^^  matter 
Court  is  unable   to  decide  thereon,  that  nevertheless       Hobson. 

there  is  no  remedy,  and  the  Court  and  the  parties  are 

bound  by  such  statement. 

CtiT.  ad.  vult. 

The  Lord  Chancellor  :  —  Aug.  15. 

The  Bankrupt  Court  Act,  by  sections  31  and  32  taken 
together,  gives  an  appeal  generally  on  matters  of  law 
mnd  equity,  and  particularly  on  the  admission  or  rejec- 
tion of  evidence.     If,  then,  the  Court  of  Review  decide 
oo   rejecting  or  admitting  evidence   improperly,   such 
decision  may  be  appealed  against.    It  might  be  so  under 
tiie  general  provision,  being  a  matter  of  law  and  equity ; 
and  the  particular  provision  as  to  evidence  may  be,  on 
the  one  hand,  contended  to  have  been  added  rather  for 
the  pnrposc  of  making  it  clear  that  an  appeal  should  lie 
ID  such  a  case,  than  to  extend  the  appellate  jurisdiction 
to  any  cases  not  within  the  general  provision.     From 
this  view  of  the  statute  it  would  follow,  that  if  the  Court 
rejected  evidence  because  it  considered  it  superfluous,  as 
not  carrying  the  party's  case  further,  an  appeal  would 
not  lie  for  this  cause.     But  it  may  be  said,  on  the  other 
band,  that  the  admission  and  rejection  of  evidence  being 
qiedfically  mentioned  in  sections  31  and  32,  as  well 
as  matter  of  law  and  equity,  something  more  must  be 
intended  than  mere  objections  in  point  of  law,    and 
diat  all   objections,  of  whatever  kind,  are  included. 
But  it  is  unnecessary  to  decide,  in  the  present  case,  be- 
tween those    two  constructions;    for  the  admission  of 
the  circumstances  offered  to  be  proved  would  not  coun* 
tervail  the  other  facts  in  the  case,  and  if  all  were  taken 
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1833.        together  there  is  enough  to  support  the  judgment  of  the 
'        ,       court  below. 

Ex  parte 

Low.  As  to  the  settlement  of  the  special  case,  and  the  sug- 

q£  gestion  that  part  was  struck  out,  the  third  section  makes 

HoBsoN.  the  determination  of  the  judge  who  settles  it  "  final  and 
conclusive,"  and  the  power  reserved  to  the  Chancellor 
to  hear  appeals  ^'  otherwise"  is  not  intended  to  meet  such 
an  emergency  as  the  present.  It  was  only  to  allow  one 
course  of  proceeding  instead  of  another,  if  he  thought 
fit.  A  sound  discretion  must  of  course  be  exercised, 
governed  by  the  particular  circumstances.  The  rule  is, 
to  hear  appeals  on  special  cases ;  the  exception,  where 
another  course  would  be  more  expedient  for  the  great 
ends  of  all  judicature — right  decision  with  reasonable 
dispatch.  In  what  manner  this  discretion  should  be 
exercised  is  not  pointed  out  in  the  act.  There  seems 
nothing  to  prevent  the  Chancellor  from  directing,  mero 
motu,  upon  reading  the  case,  that  another  course  should 
be  adopted ;  but  that  is  not  a  very  probable  occurrence. 
A  preliminary  application  for  the  purpose,  by  petitionV 
would  be  most  according  to  the  analogy  of  proceedings 
in  bankruptcy.  But  this  would  give  rise  to  multiplicity 
of  petitions ;  and  I  shall  consider  what  rule  may  be  laid 
down  on  the  subject,  (a) 

Here,  however,  no  doubt  can  arise ;  for  not  only  has 
this  discretionarj'  power  no  reference  to  the  judgment  of 
the  judges  on  the  settlement  of  the  special  case,  bat,  even 
if  it  had,  no  application  has  been  made,  and  no  exercise 
of  the  discretion  has  been  used.  On  the  contiiuy,  the 
party  elected  to  proceed  here  by  special  case,  and  made 
no  application  complaining  of  the  manner  of  settling  it, 
or  asking  to  proceed  otherwise. 

The  judgment,  therefore,  must  be  affirmed,  with  costs. 

(a)  See  ex  parte  Keyt,  re  Terry,  pott. 
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L  C 

JSar/wr&BARDWELL— In  the  matter  of  WILLIAM  jp^i,  \^  \r^ 

VENABLES.  1834.    ' 

mJoHN  JEX  BARDWELL   was  brought  up  on  a  Surtl^not"^ 
'^arrit  of  habeas  corpus  to  be  dischari?ed  from  a  commit-  commit  on  an 

*  ^  °  adjourned  exa- 

vnent  by  a  Subdivision  Court.  miuation,  after 

The  warrant  of  commitment  was  as  follows : —  «  dlTyou^ab?^ 

"  Whereas  a  fiat  in  bankruptcy,  bearing  date  the  28th  ^JJ^^  fS'^^'J" 
<Iay  of  January  1834,  was  issued  and  is  now  in  prose-  party  must  be 
^nition  against  William  Venables  of^  &c.,  under  which  he 
liath  been  duly  adjudged  bankrupt :  And  whereas  one  underljhe*'"^ 
John  Jex  BardweUj  being  a  person  who  was  suspected  to  iiabeas  corpus 
have  obtained  part  of  the  estate  and  effects  of  the  said  er*s  costs  paid 
bankrupt  by  means  of  certain  colourable  fictitious  sales  [he^tate^lS 
thereof  made  to  him  the  said  John  Jex  Bardwell  by  the  sufficient  to 
said  bankrupt,  was  duly  summoned  to  appear,  and  did 
pursuant  to  such  summons  appear  at  the  Court  of  Bank- 
ruptcy, Basinghall-street,  on  the  5th  day  of  January 
1834^  before  Edward  Holroyd  Esquire,  a  commissioner 
of  the  said  Court  of  Bankruptcy,  acting  in  pursuance  of 
the  said  fiat^  for  the  purpose  of  being  examined  touching 
and  concerning  certain  matters  which  the  said  commis- 
moieiti  by  force  of  the  several  statutes  now  in  force  con* 
ceming  bankrupts,  was  authorized  to  inquire  -  into ;  and 
the  said  John  Jex  Bardwell  being  duly  sworn  true  an- 
swer to  make  to  the  several  questions  put  to  him,  and 
die  several  questions  next  following  being  put  to  him, 
he   on   his  oath   answered  as  is  subjoined   hereunder 
respectively: — 

[Here  the  whole  of  that  day's  examination,  which  is 
tery  long,  was  set  out  (a),  and  the  warrant  then  pro- 
ceeded— ] 

(o)  The  Tcporters  consider  tt  different  opinion  be  entertained, 
unnecessary  to  insert  the  exami-  it  will  be  annexed  in  an  appendix 
nation ;  but  if,  on  reflection,  a    at  the  end  of  the  volume. 

Vol.  I.  o 
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1834.        <^And  whereas  the  said  John  Jex  BardweUj  being  attended 

by  a  solicitor  on  his  behalf,  appeared  at  the  Court  of 

Babdwell.  Bankruptcy  aforesaid  on  the  1 1th  day  of  January  instant. 
In  the  matter  pursuant  to  summons,  before  the  said  commissioner,  for 
Venables.  the  purpose  of  being  examined  touching  and  concerning 
the  matters  aforesaid,  the  said  several  questions  and 
answers  so  put  and  given  on  the  examination  aforesaid 
were  read  over  in  the  presence  and  hearing  of  the  said 
commissioner  and  of  the  said  John  Jex  BardweU;  and 
being  duly  sworn  true  answer  to  make  to  the  several 
questions  put  to  him,  he  on  his  oath  answered  as  is 
subjoined  hereafter  respectively;  which  said  last-men- 
tioned questions  and  answers  are  as  follow : — 

[Here  the  whole  of  the  examination  of  that  day  was 
set  out  (a),  and  the  warrant  then  proceeded — "] 
'^  And  whereas  the  answers  of  the  said  John  Jex 
BardweU  so  given  by  him  in  the  several  examinatioDS 
aforesaid  having  been  unsatisfactory  to  the  said  commis- 
sioner, he  the  said  commissioner  did,  on  the  said  lltfa 
day  of  February  instant,  duly  commit  the  said  John  Jex 
BardweU  to  the  care  and  custody  of  James  JohnsUmti 
one  of  the  messengers  of  the. said  court,  to  be  by  the 
said  James  Johnstone  detained  in  his  custody,  and 
brought  up  before  a  Subdivision  Court  to  be  holden  on 
the  then  following  day,  being  this  12th  day  of  Februaiy, 
and  to  which  Subdivision  Court  the  said  commissioQer 
did  adjourn  the  examination  of  the  said  John  Jex 
BardweU : 

<^  And  whereas  the  said  John  Jex  BardweU  having 
been  duly  brought  up  before  us  whose  names  and  seals 
are  hereunto  annexed,  constituting  a  Subdivision  Cpart, 
the  said  several  questions  and  answers  so  put  and  given 


{a)  See  note  (d)  ante,  193. 
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on  ffae  said  sereral  examiDations  aforesaid  were   read        1834. 

-over  in  the  presence  and  hearing  of  us  and  of  the  said        • 

John  Jex  BardweO;  and  the  said  JofmJex  BardweU     bIrd^e^I. 
leiniF  duly  sworn  true  answer  to  make  to  the  several  ^^  ^^^  matter 
questions  put  to  him,  and  the  several  questions  following     Venablb«. 
Ibdng  put  to  him,  he  on  his  oath  answered  as  is  sub- 
joined hereafter  respectively  as  follows : — 

*^  Q.  You  have  heard  your  examinations  read  over^ 
and  your  answers  to  them ;  do  you  abide  by  them  ? — 
I  do. 

^  Q.  Have  you  any  explanation  to  give  thereon  ? — 
No.  I  am  ready  to  answer  any  question  you  may  put 
tome. 

^  Q.  Did  you  give  Dufton  any  thing  for  his  services  ? 
— I  made  no  agreement  with  him,  nor  have  had  any 
settlement  with  him. 

^  Q.  Do  you  wish  to  add  any  thing  to  your  exami- 
natioD,  or  explain  any  part  of  it  ? — I  do  not. 

*^  Q.  Do  you  then  abide  by  your  answers  ? — I  do. 
'*  Which   said   answers  so  given  on  the  said  several 
examinations  as  aforesaid  by  the  said  John  Jex  BardweU 
not  being  sads&ctory  to  us,  these  are  Aerefore  to  will 
and  require  and  authorize  you,  immediately  upon  re- 
ceipt hereoiv  to  tske  into  your  custody  the  body  of  the 
sud  John  Jex  BardweU^  and  him  safely  convey  to  His 
Majesty's  prison  of  Newgate,  and  him  there  to  deliver  to 
die  keeper  of  the  said  prison,  who  is  hereby  required  and 
aathorized,  by  virtue  of  the  statutes  aforesaid,  to  receive 
the  said  John  Jex  BardweU  into  his  custody,  and  him 
^aSdj  to  keep  and  detain,  without  bail  or  mainprize,  until 
«iicli  time  as  he  shall  submit  himself  to  us,  and  full  answer 
make  to  our  satisfaction  to  the  questions  so  put  to  him 
as  aforesaid ;  and  for  so  doing  this  shall  be  your  sufficient 
urarrant.    Given  under  our  hands  and  seals^  at  the  Couit 
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1834.        of  Bankruptcy  in   Basinghall-street^  this  12th  day  of 

February  1834. 

Babdwelu  *'  J-  H.  Merivale.  (l.8.)   , 

Jn  the  matter  <c  J.  S.  M.  FoNBLANQUE-        (l-8.) 

VkNABLXS.       '  "    E.HOLROYD."  (l.s.)    , 

* 

Mr.  Pepys,  Mr.  Ching^  and  Mr.  Bethell  for  the  pri* 
soner  :— 

The  warrant  is  defective  for  two  reasons : 

1.  Because  it  appears  that  the  prisoner  was  not 
jexamined  by  the  Subdivision  Court,  but  was  committed 
on  his  examinations  before  a  single  commissioner. 

2.  Because  it  does  not  appear  on  the  warrant  ia 
respect  of  what  the  Subdivision  Court  was  dissatisfied 
with  the  examination. 

The  sections  of  the  Bankrupt  Court  Act  under  which 
the  Subdivision  Court  derives  itfr  power  of  commitment 
are  the  6th  and  7th.     Section  6  enacts,  *<  That  the  said 
six  commissioners  may  be  formed  into  two  SubdivisioQ 
Courts,  consisting  of  three  commissioners  for  each  coort^ 
for  hearing  and  determining  the  matters  and  things  and 
making  the  examinations  herein-after  referred  to,''  &c. ; 
and  section  7  provides,  ^<  That  no  single  commissioner 
shall  have  power  to  commit  any  bankrupt  or  other  per? 
/son  examined  before  him  otherwise  than  to  the  care  and 
custody  of  a  messenger  or  other  officer  of  the  said  courts 
to  be  by  him  detained  in  his  custody,  and  brought  up 
before   a  Subdivision  Court  or  the  Court  of  Review 
within  three  days  after  such  commitment,  for  which  pur- 
pose one  of  such  courts  shall  be  forthwith  assembled, 
and  to  which  court  such  examination  shall  be  adjourned.'! 
'.    It  appears  on  the  face  of  the  warrant  that  the  direo? 
tions  of  the  act  have  not  been  complied  with,  by  the 
examination  of  the  witness  being  adjourned  to  die  Sob-' 
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iSVUion  Court.    That  court  was  bound  to  examine  the       *1834. 
jprisoner,  and  has  no  power  to  commit  upon  the  exami-^        ' 
ihation  taken  before  the  single  commissioner.     How  is     Bardwell. 
ahe  prisoner  to  discover  the  grounds  of  dissatisfaction  ^^  the  matter 
entertained   by  the  Subdivision   Courts   who  odght  to     Yenable^. 
<x>inmit  him  in.  consequence  of  their  dissatisfaction^  if 
they  do  not,  by  examining  him  themselves,  point  his 
inind  and  direct  his  attention  to  those  matters  of  which, 
In  their  estimation,    he  has    given   an   unsatisfactory 
account? 

*    At  the  conclusion  of  the  first  day's  examination  before 
Mr.  Commisdoner  jETolrayi/  no  dissatisfaction  was    ex-** 
{nressed,  and  the  prisoner  was  not  summoned  again  for 
ibrther  examination  until  the  11th,'  being  an  interval  of 
seven  days  between  his  first  and  second  examination; 
hotwithstanding  which  the  whole  of  that  examination  is 
inserted  in  the  warrant  as  unsatisfactory,  and  the  pri-» 
soner  committed  '^  until  he  shall  full  answer  make  to 
the  questions  so  put  to  him,"  including,  therefore,  those 
which  were  satisfactorily  answered.     It  does  not  appear 
upon  the  warrant  in  what  respect  the  Subdivision  Court 
was  dissatisfied  with  the  examination.    This  is  a  defect ; 
and  the  examination  is  satisfactory  in  the  only  light  iii 
which  the  Subdivision  Court  has  the  power  to  view  it. 
If  the  witness  fully  answer  the  questions  put  to  him,  and 
his  whole  examination  be  consistent,  the  Subdivision 
Court  has  no  power  to  say  that  it  is  unsatisfactory  on  the 
ground  either  of  the  improbability  of  the  facts  disclosed 
or  of  a  disbelief  in  the  court  founded  on  extrinsic  know- 
ledge.     No  case  can  be  produced  in  which  a  witness  has 
been  committed  on  the  ground  that  his  answers  *were 
incredible.  Bankrupts,  it  is  true,  have  been  so  committed, 
but  they  are  examined  in  a  very  different  character  from 
mere  witnesses.  Ex  parte  Vogel^  2  B.  §•  Aid,  2 19,  in  which 
a  witness  was  committed,  turned  on  the  relevancy  anfl 
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1834.       legality  of  the  questions  proposed,  which  were  not  coih- 

''"^       tended  to  have  been  satisfactorily  answered ;  but  no  other 

Bari^ell.    case  of  a  witness  being  committed,  who  has  folly  and 

la  the  matter  ^j^j^  consistency  answered  the  questions  proposed  to  him^ 

YSNABLS9.    can  be  produced.    In  tx  parte  Nowlan,  6  7\  22.  118, 

and  every  other  case  deciding  the  same  point,  the  party 

examined  was  the  bankrupt. 

There  are  some  questions  in  this  examination  which 
are  ill^al,  and  others  irrelevant,  and  the  prisoner  is  cx>m<* 
mitted  until  he  shall  full  answer  make  to  the  satisfaction 
of  the  commissioners  to  the  questions  so  put  to  him  a» 
aforesaid.  He  is  committed  theii^  not  onfy  till  he  shall 
answer  satisfactorily  to  all  those  questions  which  the 
Court  had  a  right  to  put,  but  also  to  those  which  are 
irrelevant  and  improper.  This  is  another  fatal  defect^ 
and  one  of  substance,  and  not  merely  of  form.  Ex  parU 
Jamesy  1  P.  Williams,  611. ;  Bex  v.  NaiAan,  2  Sttatige^ 
880.    Ex  parte  Cassidyj  2  Bose^  217. 

Lord  Chancellor.: — I  do  not  think  any  of  the 
questions  are  improper  or  irrelevant ;  but  the  grounds* 
upon  which  the  examination  was  deemed  unsatisfactory 
ought  to  appear  upon  the  face  of  the  warrant,  which 
must  serve  at  once  as  an  indictment  and  evidence  against 
the  prisoner.  I  wish  the  counsel  for  the  assignees  to^ 
direct  their  attention  to  that  point. 

The  AUomey  General  (a)  and  Mr.  «7.  RussM,  for  the 
assignees,  in  support  of  the  commitment  :'— 

The  form  of  the  warrant  is  sufficient,  for  it  is  not  to 
any  particular  questions  that  the  answers  are  unsatisfac- 
tory, but  on  the  general  tenor  of  the  whole  of  the 
examination  it  is  impossible  to  believe  the  answers  to  be 
true,  (ft) 

(a)  Sir  WiUiam  Home,    {h)  Ex  parte  Vogei^  3  Barn^  ^  Aid.  SI 9. 
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The  assignees  had  reason  to  believe  that  shortly  be-        1884. 
£>re  the  bankruptcy  there  had  been  fraudulent  removals         ' 
of  property,  to  conceal  which  they  also  believed  there     Bardwe^. 
had  been  fictitious  sales;  and,  suspecting  the  prisoner  to  ^°  ***®  matter 
have  received  some  of  the  property  so  removed,  they     Wehabves. 
caused  him  to  be  summoned,  and  he  appeared  before 
the  commissioners,  not  merely  as  a  witness^  but,  in  the 
character  pointed  out  by  the  legblature  in  6  G.  4.  c.  16. 
8.  33,  as  a  person  suspected  of  having  property  of  the 
bankrupt  in  his  possession,  of  which  he  had  possessed 
himself  by  means  of  the  colorable  sales. 

The  substance  of  his  examination  is  shortly  as  follows : 
—he  describes  himself  as  a  general  dealer  in  every  thing 
bought  and  sold ;  and  then  he  says  that,  hearing  that 
goods  were  to  be  bought  cheap,  he  gave  money  to  a 
third  party  named  Duftohj  who  was  inseparably  con- 
nected with  him,  to  make  purchases,  and  that  Duftan 
made  the  several  purchases,  but  he  (the  prisoner)  never 
saw  the  invoices  (seven  in  number),  as  DufUm  bought  the 
goods  and  sold  them,  and  then  applied  the  proceeds  in 
purchasing  other  lots;  but  he  is  unable  to  state  the 
amount  of  money  he  gave  with  any  greater  accuracy 
than  by  saying  it  was  from  150/.  to  200/.  And  although 
the  purchases  so  made  amount  to  500/.  or  600/.,  he  can 
give  no  account,  but  admits  that  a  memorandum  was 
shown  to  him  by  Duflon^  which  he  does  not  produce,  and 
from  which  he  says  a  loss  appeared  upon  the  transactions, 
and  yet  he  continued  to  make  purchases. 

The  story  contained  in  the  examinations  is  so  incre- 
dible that  it  must  be,  as  it  was  to  the  commissioners, 
unsatisfactory  to  any  judge,  and  contains  such  internal 
evidence  of  improbability  as  to  justify  the  commit- 
ment. 

Cur.  ad.  vuU. 
o  4 
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FA. 16,      •   The  Lord  Chancellor  : — 
1834.  I'b^g  QQgQ  yfQg  argued  last  Saturday,  and  occupied,  as 

E    varte      ^"^'^  cases  usually  do,  the  whole  day. 

Babdwell.         Bardwell  was  summoned,  and  appeared  on  the  5th 
of  day  of  July  at  the  Court  of  Bankruptcy,  before  a  com-* 

Yenables.  missioner  acting  under  a  fiat  against  FenabkSf  and  he 
was  examined  at  some  length  touching  certain  matters 
connected  with  the  bankruptcy*  The  examination  was 
continued  on  the  11th  of  February,  before  the  same 
commissioner,  BardtoeU  being  then  attended  by  his 
solicitor;  and  his  answers  being  unsatisfactory  to  the 
commissioner,  he  was  committed  to  the  provisional  cus- 
tody of  the  messenger,  according  to  the  provi^ons  of  the 
act  of  the  1  &  2  W.  4.  c.  56.  s.7 ;  and  a  Subdivision  Court 
was  holden  the  next  day,  when  his  former  examination^ 
being  read  over  to  him  in  presence  of  the  three  commis- 
sioners, he  was  asked  if  he  abided  by  them,  and  said  he 
did — and  if  he  had  any  explanation  to  give,  and  said  he 
had  not,  but  was  ready  to  answer  any  question  put. 
One  question  upon  the  subject  matter  of  the  former 
examinations  was  then  put,  which  he  answered  in  a 
manner  which,  taking  the  question  by  itself,  coaldnotbe 
deemed  unsatisfactory  or  in  any  way  objectionable;  aod 
being  again  asked  if  he  wished  to  add  anything  by  way 
of  explanation,  he  said  he  did  not — and  if  he  abided  by 
his  answers,  and  he  said  he  did.  The  Subdivision  Court, 
deeming  the  answers  given  upon  the  *^  said  several  exa- 
minations not  satisfactory,"  proceeded  to  commit  him. 
Areeitdoos         The  warrant  which  is  brought  before  me    as  the 

warrant  that  the  »       g*  w    ■»  i-it-  :t 

party  was  return  to  the  writ  of  habeas  corpus  which  I  issued  to 

haTToSaaned  ^^^"g  "P  ^'^^  prisoner  sets  forth  the  above  matters  and 

part  of  the  the  examinations  at  large,  and  the  first,  objection  taker 

goods  by  means  is,  that  it  recites  also  what  is  said  to  be  unnecessary  an 

sales,"  is  not  detrimental  to  the  party,  viz.  "  that  he  was  a  person  su 

objectionable,  pected  to  have  obtained  part  of  the  estate  and  effects 
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ti)e  bankrupt  by  means  of  certain  colourable  and  fictitious        1B84 
sales  thereof  made  to  him  by  the  bankrupt."  — — 

But  there  is  nothing  objectionable  in  this  recital :  it  is  bIrowell. 
^aite  within  the  description  of  the  enactment,  6  G,  4.  ^°  ***®  niattcr 
c.  16.  s.  33,  giving  the  commissioners  power  to  summon  Venable*. 
and  examine  persons  other  than  tlie  bankrupt;  it  is 
within  the  particular  description  of  **  any  person  known 
or  suspected  to  have  any  of  the  estate  of  the  bankrupt 
in  his  possession ;"  and  it  is  within  the  more  general 
description  of  <*  any  person  whom  the  commissioners 
believe  capable  of  giving  information  concerning  the 
person,  trade,  dealings,  or  estate  of  such  bankrupt," 
and  also  vrithin  the  yet  more  general  description  of  ^<  or 
any  information  material  to  the  full  disclosure  of  the 
dealings  of  the  bankrupt"  All  these  matters, — as  to  the 
imports  of  all  these  expressions, — were  very  fully  discussed 
many  years  ago  in  the  Court  of  King's  Bench,  and  more 
than  once  since  the  6  G.  4.  Had  those  expressions 
been  followed,  no  such  objection  could  have  been  taken ; 
bat  the  language  used  is  more  specific,  and,  so  far  from 
being  detrimental  to  the  party,  it  profits  him  much,  by 
giving  him  a  more  precise  knowledge  of  the  charge 
against  him.  If  this  particularity  were  used  in  the  sum- 
mons, although  I  know  not  whether  it  were  or  not, — 
probably  not,  there  being  no  necessity  for  it,  —  yet, 
if  used,  it  materially  benefited  him,  for  he  thereby  had 
more  distinct  knowledge  of  the  matter  alleged  respecting 
him.  If  it  be  only  used  in  the  warrant  he  has  an  ad- 
vantage, though  a  lesser  one,  in  the  fuller  information  on 
which  he  cx>mes  up  to  maintain  his  right  to  be  discharged. 

However,  even  if  there  had  been  any  thing  in  this  for- 
mal objection,  yet  the  statute  (a)  would  oblige  the  Court 
to  enter  upon  the  merits,  and,  notwithstanding  any  such 
defect  of  mere  form,  to  re-commit,  if  the  merits  require 


(a)  6  Geo.  4,  c.  16.  9.39. 
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1834.        it.     If  precedents  were  wanting  in  so  clear  a  point,  ex 
parte  Fogelj  2  B.  ScAL  219,  might  be  referred  to,  where 

Mx  parte  ,  ,     .  , 

Barowell.  the  warrant  contained  similar  specifications  of  the  sus- 
In  the  matter  pinion  entertained;  and  though  every  other  objection  was 

Venablss.  taken  to  the  warrant,  none  was  attempted  on  this  ground. 
The  warrant  The  next  objection  taken  goes  more  to  the  substance; 

need  not  set  out 

the  precise  that  the  warrant  does  not  precisely  state  what  the  answers 
^r^t^  were  with  which  the  commissioners  were  not  satisfied. 
™'«'^5"  ^cre  It  is  said,  that,  so  far  as  the  warrant  shows,  the  party 

dissatisfied. 

could  not  discover,  from  any  thing  that  passed,  wherein 
he  had  failed ;  and  that  in  this  ignorance  he  must  re- 
main in  custody  indefinitely,  he  having  ilo  means  of 
supplying  a  defect  not  pointed  out,  or  of  giving  a  satis- 
faction on  he  knows  not  what. 

It  is  undeniable  that  the'  warrant  must  set  forth  such 
specification  of  questions  and  answers  as  shall  su£Sce  to 
show  the  Court  before  whom  the  matter  is  broug^ 
what  were  the  grounds  of  the  distotisfaction  felt  by  the 
commissioners,  and  that  those  grounds  must  be  such 
that  in  the  Court's  judgment  the  commissioners  are  wdl 
justified  in  pronouncing  the  answers  unsatisfactory.  But 
it  is  not  correct  to  say  that  the  commissioners  ware 
bound  to  point  out  any  particular  answer,  or  number  of 
answers,  as  those  which  failed  to  satisfy  them,  or  that 
the  warrant  should  state  such  particulars,  (a) 

The  act  of  6  6.  4.  c.  16.  s.  39.  requires,  as  did  the 
former  act,  5  G.  4.  c.  30.  s.  17,  that  the  warrant  should 
specify  every  question  for  not  fully  answering  whidi  the 
party  shall  be  committed ;  with  the  addition  of  a  power 
not  given  by  the  5  G.  4,  but  given  by  the  6  G.  4« 
c.  16.  s.  39,  enabling  the  court  before  which  he  is 
brought  to  look  into  all  the  rest  of  the  examination,  at 
the  prisoner's  desire,  and  for  his  benefit.  But  it  is  no* 
where  required  that  the  particular  questions   shall  be 


(a)  Ex  parte  Vogcl,  2  Bam,  4r  Aid.  2 ID. 
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singled  out  from  among  others  as  having  been  those        1834» 

unsatisfactorily  answered^  provided  those  be  all  given, 

and  that  it  is  not  necessary  to  look  beyond  the  warrant     Babdwell. 

for  the  grounds  of  the  commitment.     It  is  necessary  that  ^^  ^^^  matter 

every  part  of  die  examination  on  which  the  commis-     Vbnables. 

sicmers  formed  their  opinion  should  be  set  forth,  as  was 

held  in  Crowleifs  case,  2  Rose  396,  and  Lawrences 

case,   2  G.  and  J.  209,  and    other  cases,  (a)      But 

there  is  no  necessity  for  stating  what  questions,  among 

the  whole  set  forth  as  asked,  were  those  with  the  answers 

to  which  the  commissioners  were  dissatisfied. 

In  ex  parte  Harriwn^  1  Bam.  8f  AdoL  410,  in  the 
Court  of  King's  Bench,  a  very  late  case,  the  warrant  set 
forth  the  whole  examination,  which  was  of  great  length, 
as  the  report  states  it,  and  the  objection  taken  was,  that 
it  did  not  specify  any  of  the  questions  to  have  reference 
to  the  matters  into  which  the  commisioners  were  autho- 
riied  to  inquire.  But  the  Court  was  dear  that  if,  by 
kxdiing  at  the  whole  examination,  it  appeared  to  relate 
to  matters  within  their  jurisdiction,  that  was  enough. 
No  objection  was  taken  that  the  warrant  did  not  specify 
irfiich  of  the  answers  were  unsatisfactory,  and  yet  the 
other  point  was  elaborately  supported.  The  Court  was 
ID  dear  as  to  hear  only  one  side.  Again,  in  ex  parte 
Vogelj  2  B.  8f  AUL  219,  a  long  examination  is  given, 
as  stated  in  the  warrant,  and  the  whole  together  is  made 
the  ground  of  dissatisfaction,  although  many  of  the 
answers  taken  by  themsdves  are  such  as  no  one  could 
think  were  not  perfecdy  explidt  and  direct,  and  in  that 
sense  satis&ctory.  But  the  Court  held  that  the  whole 
must  be  taken  together^  The  Chief  Justice  said,  <<  An 
answer  to  one  particular  question  may  be  dther  satisfac- 
tory, or  not,  accordingly  as  it  bears  upon  other  questions 


(fl)  Tornkm*  case,  I  G.  ^  J.  373 ;  Price's  case,  2G.^J-  »l  1 
dUmuim*%  case,  ibid. 
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]  884.        propounded  to  the  witness^  and  the  only  way^  therefore,  to 
"^""^         come  to  a  proper  conclusion,  is  to  look  at  all  the  questions 
Bardwzll,     And  answers  collectively,  and  to  consider  them  as  consti- 
In  the  matter  tuting  one  entire  examination/'  Mr.  Justice  jETo/ro^cf  fully 
VENAELstf.     agrees  in  thinking,  that  we  are  to  take  the  whole  ex;amina- 
tion  together,  and  see  if  the  answers,  taken  collectively, 
appear  unsatisfactory.     It  is  manifest  that  if  such  be 
the  rule,  and  it  is  the  only  rational  one  which  can  be  laid 
down,  there  can  be,  generally  speaking,  no  more  specifi- 
cation of  the  unsatisfactory  answers  than  we  have  in  the 
present  case.     No  precedent  has  been  produced  of  a 
greater  specification  of  the  unsatisfactory  answers  than 
by  setting  forth  the  examination,  and  adding,  as  in  this 
case,  that  the  said  answers  were  not  satisfactory  to  the 
commissioners.     It  is,  I  believe,  the  course  adopted  in 
all  the  cases  reported ;  and  Lord  Eldon^  in  one  of  tbem, 
-Coombeff  case,  2  Rose  896,  observes,  <^  Suppose  a  case 
of  an  examination  in  which  twenty  questions  have  been 
put,  and  six  only  of  those  answers  have  been  unsatisfac* 
tory,  and  the  rest  satisfactory ;  is  it  not  most  material 
that  the  whole  of  those  questions  and  answers  .should 
appear  upon  the  warrant  ?"    This  clearly  means  that  the 
whole  twenty  are  to  appear,  and  the  commissioners  are 
not  to  draw  the  line,  and  say,  six  of  the  answers  were 
satisfactory,  and  the  other  fourteen  were  unsatisfactory. 
If,  however,  it  appeared  to  the  Court  that  the  exami- 
nation taken  altogether  did  not  disclose  with  sufficient 
distinctness  in  what  respect  the  commissioners  had  been 
dissatisfied,  I  need  hardly  observe  that  the  commitmeDt 
could  not  stand ;  for  it  would  be  still  less  possible  to  tell 
froiti  such  a  record  whether  tlieir  dissatis&ction  were 
well  grounded  or  not.     Nevertheless  it  will  not- be  suffi- 
cient to  show,  as  has  been  contended,  that,  taking  som^ 
distinct  answers  of  the  party  by  which  he  negatives  the 
whole  charge  made  against  him,  and  supposing  that 
answer  true,  that  the  transaction  in  question  fails  tp 
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affect  the  bankrupt  or  the  estate  under  adminkitrationi         1884. 
and  that  consequently  there  is  no  authority  to  commit  {a).        — 

Thus  taking  the  charge  to  be^  as  ia  this  case,  that  the  Ba&owell. 
sale  was  colourable,  though  the  transaction,  in  fact,  was  a  ^^  the  mattor 
real  transfer  of  the  bankrupt's  goods  to  the  witness,  it  Vbnabls$. 
is  contended,  that  because  he  swears  very  distinctly  to 
having  bought  the  carpeting  in  question  through  a 
perscm  in  his  occasional  employ,  and  with  bis  {BardwelPs) 
own  money,  and  because,  if  this  be  true,  there  is  an  end 
of  all  fictitious  or  fraudulent  or  colourable  transactions, 
and  there  has  been  a  real  sale,  that  consequently  there 
is  an  end  of  the  inquiry  as  r^ards  this  bankruptcy,  and 
that  the  witness  could  give  no  other  answer,  and  the 
commissioners  never  can  be  better  satisfied  so  long  as  he 
continues  to  speak  the  truth.  Such  is  the  argument. 
But  this  is  truly  begging  the  question.  It  is  because, 
upon  the  whole  of  his  evidence  taken  together,  the 
onnmissioners  do  not  believe  him  to  be  speaking  the  \ 

troth  on  this  part  of  the  case,  that  they  are  dissatis^ 
fied  with  his  answers  generally,  and  commit  him.  To 
haid  otherwise  would,  in  effect,  be  returning  to  the 
<Ad  principle  long  since  exploded,  but  which  will  be  ' 

Ibond  adopted  by  the  Court  of  King's  Bench  so  late  as 
Lord  MtnufiekTs  time,  that  a  distinct  swearing  must  be 
taken  to  be  satisfactory,  provided  if  true  it  would  be 
satisfactory.  It  has  been  further  urged  that  the  Court 
;nins  a  risk  of  continuing  a  partjr's  imprisonment  inde- 
fimtely,  when  he  may  all  the  while  be  giving  a  true 
ncooant,  inasmuch  as  he  cannot  alter  it  without  substi- 
tuting a  false  account :  the  answer  is  almost  too  obvious 
to  require  being  given.  All  courts  that  have  to  deal 
with  facts  must  draw  inferences  from  evidence,  and  run 

(a)  Podtive  swearing  is  now  not  the  test.    Per  Lord  Eldon^ 
CoowtbU  case,  3  Rose,  598. 
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•1834.        the  risk  of  coming  to  erroneous  condusions.     It  is  a 
"^^        serious  misfortune  for  the  party  in  such  cases  to  sufler 
Ba^owell.     by  an  error,  however  honestly  committed ;   and  it  is 
In  the  matter  ^  misfortune  which  every  court  falling   into  such  aa 
Vbnablbs.     error  will  always  feel  and  regret  as  if  it  had  befallen 
itself.     But  that  is  not  peculiar  to  a  party  committed 
in  the  course  of  such  proceedings  as  these,  nor  to  the 
tribunals  by  which  these  proceedings  are  conducted; 
similar  errors,  from  which  no  human  tribunal  is  exempt, 
and  against  which  no  human   precaution  can  always 
guard,  may.  lead  to  still  higher  penalties,  and  therefore 
to  greater  misfortunes.     If  such  courts  act  with  due 
caution,  and  with  a  constant  feeling  of  their  responsibility, 
they  may  with  a  safe  conscience,  deciding  upon  circum- 
stantial evidence,  follow  the  greater  probabilities  of  the 
case,  where  absolute  certainty  is  from  the  nature  of  the 
thing  unattainable. 
Collateral  quei-       Jt  ji^s  also  been  objected,  that  tlie  commissioners  had 

tioniy  tryiDg  the 

truth  of  a  ma-  no  right  to  put  questions  to  Bardwell  touching  sales  to 
the  witoM'f  SchoaUnred  and  Co. ;  and  that  being  unauthoriased,  they 
atory,  maybe      ^ere  illegal,  and  vitiate  the  whole  warrant  But  I  am  of 

opinion  that  there  was  nothing  illegal  in  that  part  of  the 
examination ;  it  was  plainly  introduced  to  try  the  truth  of 
a  material  part  of  the  witness's  story,  as  to  his  having  no 
warehouse,  or  place  to  put  the  goods  in,  which  he  said 
he  purchased  through  DufUm  because  he  had  no  suck 
place.  Nor  could  this  Court  possibly  tell  that  tfak 
examination  was  not  fit  to  be  pursued  as  far  as  it  k 
carried,  without  knowing  to  what  points  it  might  be 
directed,  the  commissioners  having  the  power,  as  was 
clearly  held  in  ex  parte  Vogdj  2  J3.  §*  jM.  219,  to  examine 
a  witness  respecting  individuals.  This  is  the  last  df 
the  cases  respecting  individuals  ^^' other  than  the  bank- 
rupt," if  through  them  ^^  they  may  be  likely  to 
obtain  information  concerning  the  bankrupt's  estate  and 

13 
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dealings/'     Mr.  Justice  Holroyd  said,   <^  If  the  ques-        1834. 

tions  be  illegal,  the  party  should  demur  to  them  before        

the  commissioners."     I  feel  great  veneration  for  every     BAJumEix. 
diing    that    fell    from    that  most    able,   learned,   ex-  1"  the  matter 
perienoed,   and  venerable   judge;  but   I    venture    to     Yenablbs. 
express  my  own  doubt,  whether  the  question,   being  On  habeas 
as  to  the  admissibility,  in  point  of  law^  of  a  question  party  may 
pat  by  a  commissioner  to  a   comparatively   ignorant  ^S^on  wm 
par^7.  iimorant   of  law,  no  doubt,  and  who  may  be  ill^>  though 

*  ,  ,  ,  ,  he  did  not  so 

nnprovided  with   counsel   or    even  a  solicitor  at    the  object  when 

time — I  venture   to  doubt  how  far,  that  question  ap-  TOmmlwIoner, 

pearing  on  the  &ce  of  the  warrant,  and  it  being  not 

dear  that  the  answer  might  not  be  one  of  the  grounds 

of  the  commissioners  being  dissatisfied,  and  therefore 

the  ground  of  the   committal  —  whether  it  would  not 

be  a  sufficient  and  due  time  to  take  an  objection  to 

the  warrant,  on    that   ground,  on  the  habeas  corpus 

bdng  returned,  and  the  return  disclosing  the  illegal 

question.     I  venture,  with  very  great  deference  to  that 

learned  judge,  to  express  my  doubt*-I  go  no  further — 

whether  it  would  be  competent  for  the  Court  or  the 

opposite  party  to  contend,  that  you  are  then  too  late 

with  your  objections,  for  you  ought  to  have  demurred 

to  the  question ;  because  the  warrant  in  all  particulars 

must  appear  to  have  been  supported  by  that  which  is 

•et  finrth  on   the  face  of  the  warrant,  and  that  if  an 

iUq;al  question  be  put,  and  it  do  not  appear  upon  that 

warrant   which    answer   the  dissatisfaction    arose   on, 

and    therefore    on    what  answer    the  committal   was 

made,   non  constat  it  may  be  said  it  was  not   on   an 

answer  to  that  question  which  the  commissioners  put 

lUegally,  and  which  they,^  by  their  return,  as  set  forth  in 

the  warrant,  admit  to  have  been  one  of  the  questions 

put,  and  which  they  do  not  sever  from  the  rest.     It  is 

possible   this  may  be  a  misreport  of  what  fell  from 
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lB34r.        Mr.  Justice  Holroyd,  but  seeing  it  on  the  face  of  the 
report  I  could  not  pass  it  over,  (a) 
Barowell.  Were  I  then  only  called  on  to  decide  here  whether  or 

In  the  matter  not  this  warrant  be  sufficient,  I  should  have  no  doubt, 
VsNABLEs.  nor  have  I  any  difficulty  in  holding,  that  the  ground  of 
the  commitment  appears  adequately  disclosed  upon  the 
face  of  the  warrant.  The  object  of  the  inquiry  is  clearly 
to  be  seen  in  the  questions ;  it  is  the  witness  having  only 
oblourably  bought  from,  but  really  received  for  the  bank- 
rupt, part  of  his  estate.  The  reason  of  the  dissatisfaction 
of  the  commissioners  with  the  answers  is  equallyBpparent; 
and  the  party  could  be  at  no  loss  to  tell  what  that  was. 
He  must  have  known  that  the  commissioners  were  not 
satisfied  with  his  account  of  the  transaction,  taken  as  a 
whole ;  that  they  did  not  believe  his  account;  that  they 
considered  him  as  mis-stating  some  things,  and  keeping 
back  others ;  and  that,  judging  by  very  strong  probabi* 
lities,  such  as  men  daily  and  hourly  put  their  faith  in, 
rest  their  conduct  on,  and  are  habitually  guided  by,  they 
disbelieved  the  greater  part  of  his  story,  and  aU  of  it 
that  was  material  to  the  subject  of  their  investigatioir. 
If  the  commissioners  be  right  in  this  conclusion,  he  can 
have  no  difficulty  in  comprehending  how  he  is  <<  to  sub- 
mit himself  to  them,  and  full  answer  make  to  their  satis- 
faction ; "  that  is,  if  he  have  stated  that  which  is  not 
true,  the  way  to  satisfy  the  commissioners  will  be  to  state 
that  which  is  true, — to  give  them  that  true  account 
which  they  are  in  quest  of.     But  it  is  also  possible  he 

(a)  Sec  ex  parte  Meynot,  1 747,    the  word  "  demur  **  on  tfiese  oc- 

I  Atk,  doo.  Ex  parte  JFVrrr,  1804,  casions  has  been  supposed  to  be, 
9  Vet.  513.  Ex  parte  Nolan,  1 805,    that  the  person  under  examinatioa 

II  Ves,  514.  Nobet  v.  Mountain,  may  object  to  answer  the  que»- 
.1822,  s  Brod.  4*  Biiig,  237.  D.    tion,  as  not  being  a  legal  question; 

Burrough,i^  and  ex  parte  Isaac,  and  the  Court  will  judge  of  its 
ISSiS,  Mont,  6i  Mac,  23.  From  legality  on  the  return  of  the 
which  it  appears  that  the  use  of    habeas  corpus. 
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ttmy,  by  stating  other  circumstances  not  hitherto  dis-        1834^ 
closed,  explain  some  parts  of  his  evidence  at  present  full 
of  suspicion,  and  even  show  that  the  whole  story  is  con-      Bardwell. 
Bstent  and  credible,  which,  at  present,  the  commissioner        the  ^matter 
have  held  it  not  to  be.     They  wiU  then  be  satisfied,      Venables* 
though  in  another  way. 

I  believe  the  last  party  committed  and  brought  up 
on  a  habeas  corpus  since  the  act  (a)  passed,  urged 
much  the  same  argument,  on  the  impossibility  of  know-^ 
ing  how  he  was  to  satisfy  the  commissioners,  because 
he  had  already  told  all  he  knew ;  yet,  on  his  further  ex-> 
aminadon,  when  again  brought  up,  he  told  the  truth, 
md  did  satisfy  them.  I  rather  think  such  was  the  case ; 
I  have  no  very  distinct  recollection  of  it ;  but  that  is  the 
impression  on  my  mind  from  what  I  heard  at  the  time. 

The  question  would  now  arise  whether,  upon  carefully 
oamining  the  evidence,  I  have  come  to  the  same  con- 
diisioD  with  the  commissioners,  or  am  of  opinion  that 
the  story  now  appearing  upon  the  warrant  is  such  as 
oi^ht  to  have  satisfied  them  ?  But  whatever  may  be  my 
opinion  upon  this  important  point, — I  have  not  perhaps 
mach  concealed  it, — the  view  which  I  take  of  one  part 
of  the  proceeding  renders  it  unnecessary  that  I  should 
explicitly  state  it,  for  I  think  that  there  is  a  fact  apparent 
in  the  warrant  which  makes  it  fit  that  the  witness  should 
undergo  another  examination. 

It  appears  that  one  commissioner  alone  examined  him 
at  the  two  first  meetings,  and,  being  dissatisfied,  com- 
mitted him  provisionally  to  the  messenger.  When  I 
look  at  the  story  told  by  the  witness  in  those  two  exa- 
Dunations,  I  have  no  doubt  whatever  that  the  learned 
^commissioner  acted  correctly  in  ordering  the  provisional 
^^(KQmitment,  and  was  justified  in  not  being  satisfied  witli 
^  answers  given;    but  when  the  case  was  then  ad" 

(a)  1  &  2  W.  4.  c.  5e, 
Vol.  !•  p 
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1834.       journed  to  the  Subdivision  Court,  I  do  Dot  think  that 
the  Court  suflSciently  complied  with  the  provisions  of  the 

Bardwell.    &ct  in  merely  taking  the  examination  of  the  single  com- 
In  the  matter  missioner,  putting  another  question,  and  then  asking  if 

Venables.  the  witness  abided  by  his  former  answers,  and  abided  by 
them  without  further  explanation,  which  it  is  to  be  ob- 
served is  all  that  was  done  by  the  Subdivision  Court. 
The  course  of  the  transaction  was  this: — two  long 
examinations  taken  by  one  commissioner  proved  iinsa- 
tisfactory  to  that  one  commissioner ;  he  commits  provi* 
sionally  to  the  messenger,  under  the  author!^  of  the  act 
which  excludes  his  jurisdiction  to  commit  otherwise  than 
provisionally  to  the  messenger,  for  the  purpose  of  safe 
custody,  with  a  view  to  a  further  proceeding,  and  that 
proceeding  expressly  not  to  be  before  less  than  three^ 
and  that  commissioner  himself  being  one  of  the  three. 
Such  being  the  provision  of  the  act,  he  pursued  it 
strictly,  and,  in  my  opinion,  most  correctly,  by 
the  first  two  examinations,  and  was  rightly 
with  the  result  of  those  examinations, — ^rigbt  in  ex- 
pressing his  dissatisfaction,  and  in  committing  to  tbe 
ciLstody  of  the  messenger.  But  then  the  SubdivisioD 
Court  being  assembled  merely  takes  by  way  of  r^x>rt| 
from  the  single  commissioner,  the  examinations  which 
he  had  previously  taken  in  the  absence  of  his  coUeagues, 
and  merely  reads  these  examinations  over  to  the  witness, 
adds  one  question,  and  one  only,  and  then  asks  whe- 
ther or  not  he  abides  by  the  former  answers,  and  whether 
or  not  he  wishes  to  explain  any  of  those  former  answers. 
This  is  all  that  is  done  by  the  Subdivision  Court,  which 
immediately  says  it  is  dissatisfied,  and  proceeds  to  oom- 
mit;  and  upon  that  state  of  facts  the  question  arises, 
which  in  my  opinion  is  a  very  important  question  of 
practice.  If  the  single  additional  question  had  been  such 
as.  taken  with  the  former  examination  by  which  he  in 
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presence  of  the  whole  Sabdivision  Court  abided,  showed         1834. 

the  whole  story  to  be  unsatisfactory — if  that  single  ques-         

tion  had  shown  a  prevarication,  a  direct  contradiction —     Barowell. 

if  that  question  had  elicited  an  answer  unsatisfactory  to  ^"  the  matter 

all  the  preceding  questions  which  they  might  have  com-      Venables. 

pressed    into  thdr  single  question — if  that  had   been 

unsatisfactory,  then   the  proceeding  might  have   been 

regular ;  because,  strictly  speaking,  the  opinion  of  the 

three  commissioners  would  have  been  formed  on  what 

had  passed  before  themselves,  and  on  that  only,  (a)    But, 

in  fsctf  their  judgment  was  formed  upon  the  answers 

given  in  their  absence  to  questions  put  in  their  absence ; 

and  all  they  knew  was,  that  he  acknowledged  having 

been   asked  those  questions   and   having    given   those 

answers. 

It  appears  to  me  that  the  statute  intended  to  give  the 

party  under  examination  the  security  of  three  judges 

bang   present,    presiding   over  his   examination,   and 

forming  their  opinion   upon  hearing  and  seeing  him 

answer  the  questions  put.     If  it  be  only  conceivable  that 

they  might  have  come  to  a  different  conclusion,  from 

bttng  personaUy  present,  from  that  to  which  reading 

the  deposition  led  them,  it  is   enough,   provided  that 

£ffierenoe  be  in  favour  of  the  party  committed.  Nothing, 

indeed,  in  the  manner  of  his  deposition,  could   be  a 

ground  for  concluding  against  him,  because  the  record 

o(  his  examination  must  contain  enough  to  show  that  he 

^^ deservedly  committed;  and  if  the  written  testimony 

prove  nothing  against  him,   his  manner   of  giving  it 

posQually  is  quite  immaterial.     It  is  enough  to  show 

that  a  difierence  might  exist  between  the  whole  Subdivi- 

^  Court  assisting  at  the  examination  and  one  commis- 

^er  taking  it  in  the  absence  of  the  other  two,  who 

(a)  Ex  parte  Atimwrn^  2  GL  4"  »^'  208. 

P  2 
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1834.  not  exercise  the  power  of  keeping  the  prisoner  in  custody. 

I  shall  discharge  the  prisoner  on  this  ground  —  on  diis 

Bardwell  gi'ound  alone,  desiring  it  to  be  most  distinctly  understood 

In  the  matter  ^^^^  jj  jg  qjj  ^hj^  ground,  and  on  this  ground  alone,  that 

Venailbs.      I  order  him  to  be  discharged. 

Mr.  Pepys  asked,  that  the  witness  might  have  all  his 
costs  out  of  the  estate. 


A  prisoner 
regularly  com- 
mitted by  a 
commissioDer 
to  the  meneo- 
ger,  and  subse- 
quently irregu- 
larly committed 
by  the  Subdi- 
vision  G>urt,  is 
not,  on  a  dis- 
charge under 
habeas  corpus, 
remanded  to  the 
custody  of  the 
messenger. 


The  Lord  Chancellor: — The  prisoner  was  brought 
up  regularly  before  the  Subdivision  Court,  and  the  irre- 
gularity did  not  begin  till  the  moment  the  warrant  of 
commitment  was  made.  I  had  a  doubt  at  one  time 
whether  I  should  not  have  been  justified  in  putting  the 
matter  back  to  that  stage  in  which  I  think  all  was 
regular,  namely,  to  the  stage  of  the  commitment  by  the 
one  commissioner ;  but  on  more  carefully  looking  into 
the  act,  I  do  not  think  I  should  be  justified  in  so  doinj^ 
therefore  I  must  give  the  witness  the  costs  from  that  time^ 
to  be  paid  by  the  assignees,  who  will  recoup  themselves 
out  of  the  estate,  which  I  understand  to  be  sufficient. 

Prisoner  discharged.    His  costs  from  the  time  of  com- 
mitment by  the  Subdivision  Court,  to  be  paid  by  thi 

assignees,  (a) 


L.C. 

March  19, 

1834. 

An  agreement 
for  a  lease  is  not 
annulled  by  the 
bankruptcy  of 
the  intended 
lessee. 


MORGAN  V.  RHODES. 

1  HIS  was  an  appeal  from  a  decree  of  the  Vice-C^ 
cellor,  who  had  determined  that  the  bankruptcy  o 
lessee  exonerated  the  lessor  from  an  agreement 
lease. 

The  material  facts,  as  stated  by  the  Lord  Chs 
in  his  judgment,  are  as  follow : 


(fl)  Sec  Turner  v.  Hibberi,  post. 
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Rhodes f  on  the  23d  of  February  1822,  agreed  with 
Auckland  to  grant  him  a  lease  for  ninety-seven  years  of 
certain  premises  at  20/.  per  annum  rent,  upon  which 
Auckland  agreed  to  build  six  houses.  This  building  wa^, 
with  die  rent  reserved,  the  consideration  of  the  intended 
lease ;  he  agreed  to  erect,  build,  and  completely  finish 
fit  for  habitation  six  messuages  on  or  before  the  1st  of 
March  1823,  besides  other  things  immaterial  to  the 
present  question.  Auckland  sold  his  interest  in  the 
agreement  as  to  three  of  the  messuages  to  Mrs.  Morgan 
for  600/.,  and  an  improved  ground-rent ;  204/.  was  imme- 
diately paid,  and  Auckland  afterwards  became  bankrupt. 
This  suit  was  for  a  specific  performance  of  Rhodes* 
agreement  with  Auckland  to  grant  a  lease  of  these  three 
houses^  upon  Mrs.  Morgan  performing  her  part  of  the 
agreement,  and  having  an  account  of  what  was  due  to 
her.  The  Vice-Chancellor  dismissed  the  bill  on  the 
gronnd  of  Auckland's  bankruptcy,  and  this  was  an  appeal 
from  his  Honor's  decision. 

The  SoUcUor  General  (a)  and  Mr.  Jacobs  for  the  appel- 
lants, cited   Crosby  v.    Tooke  (A),  in  which  the  Lord 


1834. 

Morgan 

v. 
Rhodes. 


(tf )  Sir  C.  Pepyi. 

{b)  CroAy  v,  Tooke,  A  person 
named  Pitmore  had  entered 
into  an  agreement  with  the 
defendant  Tooke  to  take  the 
lease  of  a  certain  farm.  Before 
die  lease  had  been  executed 
Pitmore  became  insolvent,  and 
the  {^nd^  Crosby,  entered  into 
possession  of  the  farm  as  his  as- 
signee. The  defendant  proceeded 
to  eject  the  plaintifi^  who  ob- 
tained an  injunction  to  restrain 
him;  this  injunction  was  after- 
wards   dbsolved   by    the    Vice- 


Chan  cellor,  on  the  ground  that 
as  Pitmore  had  become  insolvent 
before  the  lease  was  executed, 
Tooke  was  absolved  from  his 
agreement. 

The  present  was  a  motion 
made  before  the  Lord  Chancellor 
by  Mr.  Pepys  that  the  injunction 
might  be  revived,  for  that  if 
Pitmore  had  become  a  bankrupt, 
his  assignee  would  have  been 
bound  by  6  Geo.  4.  c.  16.  s.  75. 
to  perfect  the  lease  or  abandon 
the  contract;  and  that  it  never 
could  have  been  the  intention  of 


L.C. 
Feb.  23,  21 
1833. 

An  agrecmeni 
for  a  lease  is  n 
annulled  by  tl 
insolvency  of 
the  intended 
lessor. 


■^     A 
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MoROA» 

V, 

Rhodes. 


Chancellor^  on  appeal,  reversed  the  judgment  of  the 
Vice-Chancellor  upon  the  same  point.  And  they  said, 
that  the  present  case  had  been  decided  by  the  Vice- 
Chancellor,  upon  the  principle  of  his  judgment  in 
Crosby  v.  Tooke,  before  the  reversal  of  that  judgment  on 
appeal ;  and  they  cited  Powell  v.  Lloyd,  1  Yo.  Sf  Jer. 
427,  which  had  been  cited  in  Crosby  v.  Toohe. 

The  LoKD  Chancellor,  after  stating  the  facts  as 
above,  proceeded  as  follows  :  — 

All  these  conditions  and  stipulations,  together  with  a 
clause  in  contemplation  of  bankruptcy,  (to  which  I  shall 
afterwards  advert  more  particularly,)  are  in  a  printed 
form  with  blanks,  being  apparently  the  form  adopted  on 
the  whole  of  the  Beauvoir  estate,  in  which  Rhodes  had 
obtained  an  interest,  the  subject  of  much  litigation  in 
this  Court ;  but  there  is  a  veiy  material  addition  made 
to  the  printed  contract  in  writing,  and  immediately  pre- 


tlic  legislature  that  the  insolvency 
of  a  person  who  had  entered  into 
an  agreement  bhould  absolve  the 
other  contracting  party  from  his 
obligations. 

Sir  E,  Sugden,  contrti,  contend^ 
ed  that  this  was  a  personal  agree- 
ment with  Pitmore;  and  that 
Pitmore's  inability  to  perform  his 
part  of  the  agreement  by  reason 
of  his  insolvency  had  absolved 
the  defendant. 

The  Lord  Chancellor  said,  that 
if  the  assignee  were  solvent,  and 
were  able  to  enter  into  the  cove- 
nants of  the  lease,  there  was  no 
law  to  deprive  him  of  the  benefit 
of  the  agreement.  An  agreement 
is  not  to  be  set  aside  by  ope- 
ration of  law.     This  was   laid 


down  in  a  case  of  WethcreU  v. 
Geering,  12  Ves,  504,  as  also  in 
Doe  <Sf  Milchinson  v.  Carter^ 
8  Terra.  Rep.  5,  in  which  last  case 
an  assignment  of  a  lease  by  means 
of  a  judgment  on  a  yvarrant  of 
attorney  was  held  to  be  no  for- 
feiture thereof,  although  there 
was  a  covenant  against  selling  or 
assigning. 

His  Lordship  discharged  the 
Vice-Chancellor's  order,  dissc^v- 
ing  the  injunction  upon  the  as- 
signee undertaking  to  pay  the 
rent  which  was  then  due  within 
three  weeks. — Such  is  a  note  in 
the  Law  Journal,  New  Series, 
vol.  ii.  (Chancery),  page  85.  I 
understand  that  it  is  not  quite 
correct. — B.  M. 
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c^ing  the  signature  of  the  parties  and  the  attestation 
of  the  witnesses.  It  is  that  Rhodes  agrees  to  provide  the 
bricks  for  building  the  six  messuages,  at  the  usual  prices, 
^ind  gives  credit  for  them  until  the  granting  of  the 
leases,  not  exceeding  three  years ;  and  further,  that  he 
^will  grant  a  lease  of  each  house  when  covered  in,  and 
csertified  to  be  so  by  Auckland's  surveyor. 

That  this  is  a  most  material  variation  of  the  contract, 

»s  it  would  have  stood  upon  the  preceding  printed  por- 

^on  of  the  instrument,  there  can  be  no  doubt;  for,  first, 

it  contemplates  a  granting  of  the  lease,  not  when  the 

liouses  are  finished,  or  before  the  1st  March  1823,  which 

is  twelve  months  from  the  date,  but  at  any  time  within 

three  years  firom  that  date ;  and,  next,  it  obliges  Rhodes 

to  grant  the  leases  as  the  houses  are  roofed  in,  and  not 

irhen  the  whole  six  are  finished.     It  thus  puts  an  end 

both  to  the  finishing  in  twelve  months  as  a  condition 

precedent  to  the  demise,  if  it  could  so  have  been  con- 

stnied  upon  the  former  part  of  the  agreement,  and  also 

destroys  the  entirety  of  the  contract,  giving  Auckland  a 

right  to  have  his  lease  of  the  houses  severally  as  they 

were  covered  in. 

Now  the  evidence  in  the  cause  is  clear  that  the  three 
houses  for  which  a  lease  is  prayed  by  this  bill  were 
covered  in,  and  certified  to  be  so. 

The   court  below  proceeded  chiefly,  indeed  almost 

entirely,  on  the  bankruptcy  of  Auckland  determining  his 

right  to  the  lease.     The  case  of  Crosby  v.  Tooke  removes 

^His  ground,  and  of  the  point  in  that  decision  I  entertain 

'Kit  the  least  doubt,  nor  ever  did. 

But  it  is  said  there  is  a  clause  of  forfeiture  in  this 
^;greement«  It  is,  however,  not  such  a  clause  as,  if 
**^serted  in  the  lease  to  be  granted,  would  have  worked  a 
of  the  term.     On  the  contrary,  this  is  carefully 


1834. 


Morgan 

V, 

Rhodes. 
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V, 

Rhodes. 


avoided ;  Bhodes  is  cmly  in  that  case  and  other  cases 
provided  for  to  enter  and  take  possession  and  sell  and 
dispose  of  the  agreement  and  all  benefit  thereof,  and  the 
premises  for  the  term  agreed  to  be  demised^  subject  to 
the  rent,  and  to  receive  the  purchase  money  for  the  term 
of  agreement,  and  pay  over  the  residue  to  Aucklandy  his 
executors,  administrators,  or  assigns,  after  deducting  the 
expenses  incurred  by  the  proceeding.  The  bankruptcy 
therefore,  far  from  extinguishing  the  term,  or  ri^t  to 
have  a  term  demised,  keeps  alive  the  former  if  the 
agreement  shall  have  been  carried  into  execution,  and 
the  latter,  if  it  remain  still  in  fieri.  It  is  needless  to  add 
any  observations  upon  the  fact,  not  unimportant^  that 
Rhodes^  by  the  purchase  he  afterwards  made  from  the 
assignees  under  AucklancTs  commission,  is,  in  truths  now 
to  be  considered  as  Aucklandy  and  that  he  allowed  Mrs. 
Morgan  to  lay  out  her  money  on  the  premises  after  her 
supposed  forfeiture,  whether  by  the  lapse  of  time  before 
finishing  the  houses,  or  by  the  bankruptcy. 

The  decree  of  his  Honor  dismissing  the  bill  must 
therefore  be  reversed.  I  need  not  enter  at  all  into  the 
question  of  the  houses  not  having  been  built  within  the 
time  first  specified,  of  one  year ;  the  subsequent  part  of 
the  agreement  clearly  shows  that  this  was  no  condition 
precedent  to  granting  the  lease;  and  if  it  were  a 
concurrent  stipulation  it  cannot  afiect  the  right  of  the 
plaintiff  to  have  a  performance ;  it  can  only  give  JRhodei 
a  ground  of  action  against  her  for  not  performing  her 
part  of  the  agreement. 
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£x  parte    RICHARD    FARDEN     and     ANNA        C.  R. 
MARIA  his  wife.  —  In  the  matter  of  WILLIAM       •^«««  "^^ 
PETERS. 

Mr.  SrVANSTON  and  Mr.  Fhther  for  the  petition :—  a  penon  har- 

In  April  1828  the  petitioners  ffled  a  biU  in  Chancery  SSJat^^^. 

gainst  the  bankrupt  and  others,  praying  that  the  part-  ™™  ""°  *^*™'- 

nership  in  the  bill  mentioned  might  be  dissolved,  and  bankrupt  with- 

for  an  account^  &c.     On  the  hearing  the  Master  of  the  ^]  m*«uppl^°^ 

Rdls  referred  it  to  the  master  to  take  the  account :  and  mental»biU  was 

filed  against  his 

Us  report,  ftc.^  having  been  made,  came  on  to  be  argued,  assignees,  but 
lith  exceptions,  when  the  Master  of  the  Rolls  made  a  ti^ereunder. 
farther  reference  to  the  master,  and  in  the  meantime  Ordo^d,  that 

a  claim  be  en- 

ordered    the  bankrupt  to  pay  606/.  and  1,400/.  into  teredforthe 

sum. 

court. 

Before  any  further  proceedings,  viz.  in  December 
1832,  a  fiat  issued  against  the  bankrupt,  whereby  the 
suit  and  proceedings  became  defective. 

On  the  24th  of  December  1832  the  petitioners  ten- 
faed  a  proof  upon  the  foundation  of  the  master's  re- 
port, but  the  commissioners  refused  to  allow  any  claim 
to  be  made,  unless  they  proceeded  to  take  the  account, 
itddi  had  already  been  taken  by  the  master. 

On  the  19th  of  January  1833  the  petitioners  filed 
thor  supplemental  bill  against  the  assignees  of  W,  PeierSy 
^  appeared,  and  admitted  the  facts. 

A  meeting  under  the  fiat  was  advertised  for  a  final 
<)ividend,  and  the  petitioners  were  apprehensive  that 
^  whole  of  the  bankrupt's  estate  would  be  then 
4'vided. 

Hie  debts  proved  under  the  fiat  did  not  exceed 
300/. 

The  petition  prayed  that  a  claim  might  be  entered 
^  e06L  and  l^WOL^  without  prejudice  to  the  right  of 


Petebs. 
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1833.        proceeding  in  the  suit,  and  that  the  assignees  might  be 

ordered,  out  of  the  assets  in  their  hands,  to  pay  into  the 

Faroen        Bank,  to  the  credit  of  the  accountant  general,  to  the 

and  another,    account  of  this  petition,  a  sum  sufficient  to  pay  a  divi- 

in  me  mavLer 

of  dend  on  the  sum  of  606/.  and  1,400/.,  rateably  with  the 

other  creditors  who  had  proved ;  and  that  any  iiiture 
dividend  might  be  declared  upon  the  said  claim ;  and 
that  the  costs  of  and  incidental  to  the  petition  might  be 
paid  out  of  the  bankrupt's  estate. 

Ordered  as  prayed.  Costs  of  this  application  to  be 
costs  in  the  cause  in  the  Court  of  Chanceiy.  Thb 
order  to  be  entered  with  the  registrar  of  the  Court  of 
Chancery,  if  that  court  pleases. 


C,  R.        ^  P^^^  HANCOCK.— In  the  matter  of  GILBURD. 
Dec.  17, 

A  party  having   i  HIS  was  the  petition  of  Charles  Hancock  and  Mary 
been  ordered  to  Jnu  Hancock^  infants,  by  WUliam  Hancock,  their  next 

pay  money  into  . 

ooiurt,  became  friend,  for  leave  to  enter  a  claim. 
outhavLgdone  J^*'*  GiUmrdj  deceased,  after  leaving  all  his  property 
**'  fJ^PP^"  to  his  wife  for  life  (who  was  since  deceased),  devised  the 
filed  against  his  same  to  his  SOUS,  William  Gilburd  and  the  petitioner 
^yhad not^  C/uzrles  Haticocky  their  heirs,  &c.,  in  trust  to  sell,  and 
*PP^^'  ^'"  divide  the  proceeds  amongst  his  children.  All  his 
claim  be  en-       daughters  had  died  but  the  petitioner  Mary  Jbm^  wba 

had  married  Charles  Hancock, 

In  August  1832  the  petitioners,  by  their  next  friend^ 

exhibited  their  bill  in  Chancery  against  WHUdm  GiBmrd 

and  others,  to  establish  the  will. 

In  January  1833  it  being  admitted  by  the  answer,  that 

William  Gilburd  had  a  sum  in  his  hands,  it  was  ordered. 


sum. 


■% 
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that  he  should  pay  596/.  I2s.  into  the  Bank,  to  the        1833. 

account  of  the  plaintiffs.     To  enforce   this  order  an        "^ 

attachment  issued,  but  he  was  not  taken  thereunder.  Hancock! 
In  June  1833,  on  the  hearing,  the  Master  of  the  Rolls  ^°  ^^^  matter 
established  the  will;  when  the  usual  reference  to  the  Gilburo. 
master  to  take  the  account  was  made,  and  William 
GUburd  again  ordered  to  pay  596/.  125.  into  court. 
On  the  4th  of  August  1833  a  fiat  issued  against  William 
GiOntrd^  whereby  the  suit  became  defective;  and  the 
petitioners,  in  November  1833,  filed  a  supplemental  bill, 
making  the  assignees  parties,  and  praying  that  a  suffi- 
cient sum  might  be  set  apart  out  of  the  bankrupt's 
estate  to  answer  what  should  appear  due  from  the  bank- 
rupt's estate  on  taking  the  accounts  directed  by  the 
decree.  The  assignees  had  not  yet  appeared  to  the 
supplemental  bill,  or  put  in  their  answer  thereto.  A 
dividend  meeting  under  the  fiat  was  advertised  for  the 
1st  of  February  1834,  and  the  petitioners  were  appre- 
hensive that  the  whole  of  the  estate  would  be  then 
divided. 

The  petition  prayed  that  a  claim  might  be  entered  for 
596/.  125.,  without  prejudice  to  their  right  to  proceed 
with  the  suit,  and  that  the  assignees  might  be  ordered 
to  pay  into  the  Bank  of  England,  to  the  credit  of  the 
aoooontant  general,  in  trust  in  the  original  cause  or  in 
the  matter  of  this  petition,  a  sum  sufficient  to  pay  the 
dividend ;  and  that  the  assignees  might  be  ordered  to  set 
apart  a  sufficient  sum  to  answer  such  further  demands, 
upon  taking  tlie  accounts  directed  by  the  decree,  as  should 
appear  due  from  the  bankrupt  to  the  petitioners. 

Mr.  Swanstaoy  for  the  petition,  stated  that  a  similar 
order  had  been  made  in  ex  parte  Farden  (a) ;  and  he 


(a)  AnlCf  page  219. 
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1883.        asked  that  the  costs  of  this  petition  might  be  ordered  to 
'  be  costs  of  the  suit  in  equity,  as  was  done  in  ex  parte 

Hancock.      Fctrdeny  the  petitioner  being  compelled  to  apply  to  this 
In  the^atter  q^^^  through  the  defeult  of  the  bankrupt. 

GlLlUED. 

Per  Curiam :  —  It  is  a  settled  rule,  that  when  a  party 
comes  here  for  a  favour  he  must  always  pay  his  own 
costs,  and  generally  those  of  other  parti^  in  addition. 
In  ex  parte  Farden  it  must  have  been  agreed  between 
the  parties  that  the  costs  of  the  petition  should  be  costs 
of  the  suit  in  equity. 

Mr.  BetheO  for  the  assignees. 

Ordered,  that  a  claim  for  the  595/.  12«.  be  entered 
on  behalf  of  the  petitioners,  and  that  a  dividend  on  that 
sum  be  paid  into  the  Court  of  Chancery,  and  invested 
in  the  name  of  the  accountant  general  to  the  credit  of 
the  suit  generally.  This  order  to  be  entered  with  the 
registrar  of  that  court,  if  it  shall  think  fit.  Each  party 
to  pay  their  own  costs. 


C.  R.        Ex  parte  FULLER  and  another,  assignees.  —  In  the 

J>c.  14,  matter  of  FULLER. 

1833. 

iftwoproofebe  ThOMAS  FULLER  senior,  Thomas  Fuller  junior, 

made  on  a  joiDt         _     »,»,-,,  -r^  «•  t      ir^rhi*    m» 

and  several  and  WiUiam  FuUer,  were  partners.  In  1825  Thomas 
t^o^sroarate^  -Ftt//€r  senior  and  Thomas  Fuller  junior  gave  their  joint 
esutes,a8ub.     and  Several  bond  for  1,803/.  to  Markunck.     In  April 

sequent  oonsoli-  /»       > 

dationofthc  1832  a  fiat  issued  against  the  three  Fullers.  Markwick 
^t  thTdou*    P^'ov^  against  the  separate  estates  of  Thomas  Fuller 

ble  proof.  Costs 

given  out  of  tlie  Estate,  because  the  commissioners  held  the  case  doubtful. 
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senior  and  JTwrnas  Fuller  the  younger  for  l^SOS/.  on        1833. 

The  accounts  being  extremely  confused,  an  order  was       Fullbr 
made  to  consolidate  the  joint  with  the  several  separate  Jq  ^^  matter 
estates.  ^  ^^ 

FuLLBB. 

At  the  subsequent  dividend  meeting  Markwick  claimed 
to  be  paid  two  dividends  on  his  double  proof,  whereon 
tbe  petitioners  applied  to  the  commissioners  to  expunge 
one  of  the  proofs,  on  the  ground  of  the  consolidation ; 
but  the  commissioners,  thinking  it  a  case  of  doubt,  did 
not  feel  themselves  authorized  to  expunge  either  proof, 
and  entered  their  reasons  on  the  proceedings  in  the 
form  of  a  certificate,  which,  after  stating  the  facts  of  the 
case,  concluded  as  follows  :  —  ^^  The  commissioners  are 
of  opinion,  that  at  all  events  the  case  presents  such  a 
degree  of  doubt  and  difficulty,  in  point  of  law,  as  would 
render  it  improper  to  proceed  to  strike  out  or  reduce 
a  debt  already  admitted  to  proof;  but  that  it  should 
rather  be  left  to  an  appeal  to  the  Court,  from  the  as- 
signees, if  they  think  proper ;  and  therefore  we  declined 
proceeding  farther  upon  the  application." 

This  was  a  petition  praying  to  expunge  the  first  proof, 
with  costs. 

Mr.  Koe  for  the  petition :  — 

If  the  estates  had  not  been  consolidated,  Markwick^ 
^  the  joint  and  separate  creditor,  would  have  been 
entitled  to  have  proved  the  bond,  either  against  the 
Joint  estate  of  the  two,  or  against  the  separate  estate  of 
Qadi ;  but  he  must  have  elected  against  which  he  would 
{^rove,  and  could  not  have  proved  against  the  joint  estate 
^if  the  two,  and  the  separate  estate  of  each.  Ex  parte 
JBevan^  9  Ves.  223,  and  10  Ves.  107,  on  appeal.  Ex 
.foarte  Husband,  5  Mad.  421. 
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1833.  But  after  the  order  made  for  the  consolidation  of  the 

•""■"^        two  estates  he  is  no  longer  entitled  to  that  election  ;  for^ 

FuL^R       ^^  effect^  the  separate  estates  of  each  being  brought  into 

and  another.   Qjje  fund,  he  has  the  same  benefit  by  one  proof  as  he 
In  the  matter  . 

of  would  have  had  if  the  estates  had  been  kept  distinct. 

Fuller.       ^j^j  j^^  y^^  proved  against  each  estate. 

The  plurality  of  proo6  supposes  a  plurality  of  estates : 
only  one  sum  is  secured  by  the  bond ;  and  though  by 
virtue  thereof  that  one  sum  is  a  charge  on  two  estates, 
yet  when  those  estates  become  consolidated,  as  there  b 
but  one  estate,  there  is  no  more  reason  for  doubling 
the  proof,  than  the  sum  itself. 

The  effect  of  the  order  for  consolidation  has  been,  to 
convert  the  several  separate  estates  into  one  joint  fund. 
Such  order  was  merely  intended  to  furnish  a  more  con- 
venient mode  of  distributing  the  estates,  and  was  not 
intended  to  place  the  peutioner  in  a  better  situation 
than  he  would  have  been  in  without  the  order. 

Mr.  Swanston,  for  the  respondent,  was  stopped  by  the 
Court. 

The  Chief  Judge  :  —  An  order  for  consolidation 
furnishes  a  more  convenient  mode  of  administering 
assets,  and  has  no  effect  whatever  upon  proofe  al- 
ready made.  It  does  not  follow  that  the  creditor  will 
obtain  a  larger  sum  on  his  two  proofs  than  he  would 
without  consolidation,  as  there  may  be  so  many  joint 
creditors  as  to  place  him  in  a  worse  situation.  There 
is  no  ground  for  this  petition  to  expunge.  As  the 
commissioners  doubted,  both  parties  may  take  their 
costs  out  of  the  estate. 

Sir  John  Cross :  —  This  creditor,  before  consolidation, 
established  clear  rights  of  proof,  which  have  not  been 
affected  by  any  thing  done  subsequently. 
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Sir  George  Base:  —  Tlie  estates  were  so  confused  1833. 

that  it  oould  not  be  ascertained  which  was  joint  and  

'«rhich  was  separate.     To  avoid  litigation  the  order  for  Fuller 

consolidation  was  made;  but  that  does  not  deprive  the  and  another. 

**«^j'<.        rt-      •  u.  *"  ^®  matter 

creditor  of  his  rights.  of 

Fuller. 

Petition  dbmissed.     Costs  of  both  parties  out  of  the 


JBr  parU  TULL.  —  In  the  matter  of  DAVIS.  C.  R. 

Dec.  18, 

Vr  HEN  this  petition  was  called  on,  the  petitioners        ^®®** 

-!•«        ^  It  seems  that 

Old  not  appear.  a  party  may 

depose  viva  voce 
to  baring  been 

Mr.  Moniagu^  for  the  respondent,  asked  that  it  might  aenrcd. 
be  dismissed  with  costs.     He  stated  that  the  respondent 
liad  not  made  an  affidavit  of  having  been  served,  but  as 
lie   was  in  Court,   probably  he   might  be  allowed  to 
make  the  affidavit  instanter,  or  be  sworn  to  the  fact 

VVMI  VOCBm 

Tax  Court  intimated  an  opinion  that  either  course 
m^jht  be  pursued,  (a)  The  petition  however  stood  over 
on  other  grounds. 


(«)  Hitherto  the  rule  has  been  the  Court  on  the  day  when  the 

uodentood  to  be,  that,  to  entitle  petition  was  called  on.  Ex  parte 

a  party  to  costs,  when  the  other  AtHli,  Buck,  396,  and  ex  parte 

ade  <fid  not  appear,  an  office  North,  Buck,  396,  s.  4.    Madd, 

topy  of  the  affidavit  of  service,  395.  See  ex  parte  Palmer^  1  Dea. 

or  of  having  been- served,  must  ^  Ch,  490. 
lit  produced  before  the  rising  of 

Vol.  I.  2 
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Ex  parte  KEYS  and  others. —  In  the  matter  of  WIL- 

L.  C.  LiAM  TERRY  and  JOHN  TERRY. 

March  22,    _ 

1834.  1  HIS  was  a  petition  of  appeal  by  the  assignees  and  the 

Incftsesofsu-  solicitor  to  the  commission,  stating  the  following  facts: 
great  wal  has  a        In  September  1829  a  commission  issued  against  the 

TOv^r"indepen.  bankrupts,  and  the  petitioners  were  chosen  assignees, 
dent  of  that  on        Jn    November  1829   Ann  Harwood,  a  creditor  for 

appeals 

If,  on  a  petition  about  100/.  only,  presented  a  petition  to  the  Lord  Chan- 
the'l^rd  Chan-  cellor,  Stating  that  the  commission  was  concerted,  and 
oelior  order  a      prayinpr  that  it  miirht  be  superseded. 

trial,  which  ia       *  ,  , 

in  farour  of  the  This  petition  Stated  the  circumstances  by  which  it  was 
Couirt  of*Re-  *  alleged  the  concert  was  proved,  and  allied  that  these 
view  cannot        circumstances  were  admitted  by  the  petitioning  creditor 

fuperaedeona  ^        *-» 

petition  for  to  Hdrdf/y  the  solicitor  to  Ann  Harwoodj  as  well  as  to 
cr^  petition  Other  persons.  In  support  of  this  petition,  affidavits  were 
for  a  new  trial,   fij^j  jjy  ^^g  Charles  Utcks,  and  also  by  Hardy,  and 

brought  on  by  •'  ^  ^9^ 

way  of  further    Edward  Webb  junior,  and  by  other  persons. 

The  petition  was  heard  before  the  Vice-Chancellor,  in 
January  1830,  when  his  Honor  declined  to  decide  on  the 
evidence  contained  in  the  affidavits,  and  made  an  order, 
reciting  that,  upon  hearing  the  said  petition,  and  the 
affidavits  filed  in  support  thereof  and  in  opposition  theret 
to,  and  what  was  alleged  by  Mr.  Bose  (a)  and  Mr.  Moih 
iagUy  the  counsel  for  the  several  respondents  thereto,  it 
was  ordered  that  the  said  parties  should  proceed  tot 
trial  at  law  on  the  following  issue;  viz.  whether  the  com- 
mission issued  against  the  bankrupts  were  a  commission 
concerted  between  the  petitioning  creditor  with  ibc 
bankrupts  or  either  of  them  ?  In  which  issue  Ann  HoT' 
fvood  was  to  be  the  plaintiff,  and  the  assignees  defen- 
dants; and  that  either  party,  as  well  plaintiff  as  de- 
fendant, should  be  at  liberty  to  examine  the  baokropts 
at  the  trial  of  the  said  issue,  and  also  all  or  any  of  the 

(a)  Now  Sir  George  Bote, 


I 
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other  persons  whose  affidavits  had  been  filed.     And  his         1834. 

Honor  reserved  all  further  directions  and  costs  till  after         

the  trial;  and  any  of  the  parties  were  to  be  at  liberty  to         Keys 

apply  to  the  Court.  ^  *"^  ^^^^^  , 

'^rr  .    .  In  the  matter 

This  issue  came  on  for  trial  at  Taunton,  on  the  6th  of  of 

April  1830^  before  Mr.  Justice  Bosanquet;  when,  in  sup-  ^^  Moier 
port  of  the  plaintiff's  cose,  Mr.  Erskine  (a)  called  Charles 
HieAsy  and  proposed  to  examine  him  as  to  a  certain 
verbal  admission  alleged  to  have  been  made  by  one  of 
the  bankrupts  after  the  issuing  the  commission,  but 
which  Mr.  Justice  Bosanquet  refused  to  receive  in  evi- 
dence; whereon  Mr.  Erskine  elected  to  be  nonsuited. 

On  the  22d  of  April  Ann  Uancood  presented  another 
petition  to  the  Lord  Chancellor,  stating  the  former  pro- 
ceedings,  and  praying  that  the  assignees  might  be  re- 
stnuned  from  entering  up  judgment  on  the  nonsuit,  and 
that  there  might  be  a  new  trial.  This  petition  was  heard 
before  the  Vice- Chancellor  in  June  1830,  and  dismissed 
with  costs. 

.Against  this  decision  Ann  Harwood  presented  a  peti* 
tioD  of  appeal  to  the  Lord  Chancellor,  which  was  argued 
oa  the  23d  and  24th  of  August  1831,  and  the  Judge's 
notes  at  the  trial  read ;  and  his  Lordship  ordered,  that,  on 
the  solicitor  to  Ann  Harwood  giving  to  the  assignees  his 
aadertaking  to  be  personally  responsible  to  the  assignees 
for  the  costs  of  the  former  trial  and  that  application,  a  new 
trial  of  the  issue  directed  by  the  Vice-Chancellor  should 
be  had ;  and  that  so  much  of  the  Vice-Chancellor's  order 
as  directed  that  the  bankrupts  should  be  examined 
should  be  varied^  by  directing,  in  lieu  thereof^  that  the 
defendants  should  call  the  bankrupts  on  the  trials  and 
ibould  examine  them  on  such  trial,  as  also  Richard 
Elsee  the  solicitor  :    and  his  Lordship  confirmed  the 

(a)  Now  Chief  Judge  of  the  Court  of  Review. 

22 
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1834.        order  of  the  Vice-Cfaancellor  in  all  other  respects,  and 
reser^^  all  costs,  and  gave  liberty  to  either  party  to 

Ex  parte 
Keys  apply- 

and  others.         ^he  new  trial  was  had  in  Somerset,  in  August  1832, 
In  the  matter  ,  . 

of  before  Mr.  Justice  Pattison^  when  a  verdict  was  given 

and  aooUier.  ^^^  ^®  defendants  (the  assignees),  the  jury  expressing 
themselves  satisfied  that  the  commission  was  not  con- 
certed ;  and  Mr.  Justice  PaJttison  stating  that  he  perfectly 
agreed  with  the  jury.  On  this  trial  Charles  Hicks  was 
in  court,  but  was  not  called  as  a  witness.  The  petitioning 
creditor  was  called,  but  his  evidence  being  as  to  conver- 
sations by  him  after  issuing  the  commission,  the  coonsel 
for  the  assignees  objected  that  it  could  not  be  received 
in  evidence  under  the  form  of  the  issue,  and  it  wis 
rejected  by  Mr.  Justice  PaUison. 

No  further  proceedings  being  taken  by  Ann  Harwoodf 
the  assignees  presented  a  petition  to  the  Court  of  Review, 
stating  the  above  facts,  and  the  undertaking  to  pay  the 
costs,  and  praying  that  Ann  Hartvood  and  her  solicitor 
might  be  ordered  to  pay  the  assignees  their  costs.  Thu 
petition  came  on  to  be  heard  on  the  22d  of  Febroaiy 
1833.  On  being  opened,  the  Chief  Judge  inquired 
whether  Charles  Hicks  had  been  examined  at  the  last 
trial,  and  being  informed  that  he  had  not  been  called, 
was  pleased  to  state  that  he  knew  all  the  facts  of  the 
case,  and  that,  in  his  opinion,  justice  could  not  be  done 
unless  the  evidence  of  Charles  Hicks  were  -  adduced. 
Whereon  the  counsel  for  Ann  Harwood  requested  tlist 
the  petition  then  before  the  Court  might  stand  over,  to 
enable  her  to  present  a  petition  for  a  new  trial  of  tbe 
said  issue.  ,On  which  the  counsel  for  tbe  asngnees 
objected,  that  Ann  Hartvood  might  have  called  Ckarh 
HickSf  who  was  in  court  at  the  trial,  but  had  not 
thought  fit  to  do  so.  The  Court  ordered  the  petition 
to  stand  over. 
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Ann  Harwood  then  presented  a  petition  to  the  Court        18d4« 

of  Review  stating  all  the  above  facts,  and  praying  a  new        — - 

trial,  and  that  the  record  of  the  issue  might  be  so  varied  j^^^  ^ 

that  the  intent  of  the  Court  of  Review  to  ascertain  all  ,  *"^  others. 
.      -  .1  t       1  /•        1  111  In  the  matter 

the  facts  might  not  be  defeated ;  and  that  thereon  the  of 

bankrupts,  the  petitioning  creditor,  and  Charles  Hicks    and  another 
might  be  examined. 

The  two  last-mentioned  petitions  were  heard  before 
the  Court  of  Review  on  the  17th  of  April,  and  several 
following  days ;  the  notes  of  Mr.  Justice  Pattison^  and 
the  sbort-hand^writer's  notes  of  the  evidence  on  both 
trials,  were,  by  consent,  put  in  and  read.  The  Court  post- 
poned their  judgment  till  the  1st  of  July  1833.  Sir  George 
Base  went  fully  through  the  affidavits  filed  in  support  of 
the  original  petition  (of  November  1829),  and  particularly 
an  affidavit  by  Hardy^  as  to  a  statement  made  by  the 
petitioning  creditor  to  him  after  the  issuing  the  commis* 
rion ;  and  also  the  affidavits  of  Charles  Hicks  and  Edward 
jmfr  junior,  as  to  circumstances  therein  deposed  to,  and 
stated  to  have  occurred  subsequent  to  the  issuing  the  com- 
mission ;  and  his  Honor  declared  that  no  new  trial  or 
iiirdier  inquiry  was  necessary,  but  that  the  commission 
ought  to  be  superseded.  His  Honor,  Sir  John  Cross, 
was  of  opinion  that  the  Court  ought  to  concur  with  the 
finding  of  the  jury,  and  that  the  last  petition  of  Ann 
Harwood'oughi  to  be  dismissed  with  costs.  His  Honor, 
the  Chief  Judge,  concurred  with  Sir  George  Rose. 
Whereon  it  was  ordered,  that  the  commission  be  super- 
seded, and  that  the  costs  of  and  incidental  to  such 
sopexsedeas  be  paid  by  the  bankrupts  and  the  solicitor 
to  the  commission. 

Against  this  decision  the  assignees  and  the  solicitor 
presented  a  petition  to  the  Lord  Chancellor,  stating  the 
above  facts,  and  further  stating,  that  the  petitioners 
were  aggrieved  by  tlie  order ;  that,  under  the  circum- 

23 
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sad  another. 
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1834.        stances  of  the  Vice-Chancellor  and  the  Lord  Chancellor 

'        having  refused  to  decide  on  the  said  petition  without  an 

^Y8         issue,  the  Court  of  Review  had  no  jurisdiction  thus  to 
and  others,     supersede ;  and  that  the  petitioners  were  also  aggrieved, 
of  because  in  making  such  order  their  Honors  relied  on  the 

affidavits  filed  by  Ann  Hanvood  in  support  of  the  original 
petition,  and  admitted  the  depositions  thereby  made  oj 
alleged  facts  and  circumstances,  which,  inasmuch  as  the 
same  were  therein  stated  to  have  occurred  after  the  issu- 
ing the  commission,  ought  not  to  have  been  admitted  in 
evidence  for  the  purpose  of  superseding  the  commission; 
and^  in  particular,  because  their  Honors  relied  on  the 
affidavit  of  Charles  Hicks,  notwithstanding  that  Ann 
Harwood  had  abstained  from  calling  the  said  Charkt 
Hicks  as  a  witness  at  the  trial  of  the  issue ;  that  inas- 
much as  the  Court  of  Review  had  no  jurisdiction  to 
make  such  order,  the  petitionei*s  had  been  advised  and 
submitted  that  the  same  ought  to  be  appealed  unto  and 
heard  before  the  Lord  Chancellor  on  a  petition  of  appeal, 
and  not  on  a  special  case. 

The  prayer  of  the  petition  was  as  follows : 
That  your  Lordship  will  order  and  direct  that  youi 
petitioner^  may  be  at  liberty  to  present  their  petition  oi 
appeal  to  your  Lordship  from  the  said  order  of  the  said 
Court  of  Review,  dated  the  1st  of  July  1833;  and  thai 
your  Lordship  will  be  pleased  to  receive  and  answer^  and 
be  pleased  to  direct  that  your  petitioners  may  be  at  libertj 
to  serve  this  their  present  petition  on  the  said  Am 
Harwoady  and  all  other  necessary  parties,  as  a  petitioi 
of  appeal  from  the  said  last-mentioned  order ;  and  thai 
thereupon  all  matters  aforesaid  may  be  reheard  and  re 
viewed  by  your  Lordship ;  and  that  the  said  order  mad* 
by  the  said  Court  of  Review  may  be  reversed  ;  and  the 
the  prayer  of  the  said  petition  presented  by  your 
tioners  on  the  29th  of  January  1833  may  be  grant 
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and  that  the  petition  presented  by  the  said  Ann  Harwood        1834. 

to  the  said  Court  of  Review  on  the  5th  of  March  1833        

may  be  dismissed  with  costs ;  and  that  your  Lordship  Keys 

will  be  pleased  to  declare  that  the  said  commission  ought  ,  ""^  others. 
^  ^  ^       In  the  matter 

to  be  proceeded  with  ;  and  that  a  writ  of  procedendo  do  of 

issue ;  and  that  your   petitioners  may  be  at  liberty  to    anj  ^no^er. 
take  all  their  costs  of  this  application,  and  occasioned  by 
the  order  of  the  said  Court  of  Review,  out  of  the  estate, 

The  Solicilor  General,  Mr.  Knight^  Mr.  N.  Ellison^ 
2Ir.  BeiAelly  and  Mr.  Bacon,  for  different  appellants. 

Mr.  Swanston  and  Mr.  Montagu,  for  the  respondents, 
ctjected,  that  this  being  a  question  of  fact,  viz.  whether 
or  not  the  commission  were  concerted  ?  was  not  the  sub- 
ject of  an  appeal;  which,  by  the  1&2W.4.  c.56.  s.3.(a), 
could  only  be  on  a  matter  of  law  or  equity,  or  as  to  the 
refusal  or  rejection  of  evidence,  ear  parte  Hinton,  2  Decu 
^Ca.407. 

Lord  Chancellor  : — How  comes  this  matter  to  be 
brought  before  me  on  petition,  instead  of  special  case  ? 

The  Solicitor  General: — In  pursuance  of  your  Lord- 
diip's  order. 

Mr.  Swanston  and  Mr.  Montagu : — That  order  was 
obtained  ex  parte. 


(a)  That  all  such  matters  to  be  equity,  or  on  the  refusal  of  ad- 
aad  determined  in  the  smd  mission  of  evidence  only ;  and  in 
Court  of  Review  shall  be  brought  all  cases  of  appeal  -to  the  Lord 
on  by  way  of  petition,  motion.  Chancellor  by  virtue  of  this  Act 
or  ipedal  case,  according  to  the  such  appeal  shall  be  on  a  special 
nikfl  and  regulations  to  be  esta-  case,  and  in  no  other  mode  what- 
blished  as  herein-after  provided,  soever,  except  the  Lord  Chan- 
subject  to  an  appeal  to  the  Lord  cellor  shall  in  any  case  otherwise 
Chancellor  on  matters  of  law  and  direct. 

2  4" 


and  another. 
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1,884.  Mr.  Vizard  {a)  here  read  the  followbg  minute  firom 

the  Minute  Book : — 

Keys  ^  "  Mr.  Vizard,  being  in  court  when  the  order  was  made 

and  others.    ^^  ^^  down  this  matter  for  hearing  on  petition  instead  of 
In  the  matter  ,  ,.-«..  • 

of  special  case,  made  the  following  mmute  on  the  petidoo, 

7*!^Ji,-.r  and  sent  it  back  to  counsel :— *  Mr.  Vizard  (being  m 
court)  did  not  hear  the  Lord  Chancellor's  attention 
called  to  the  fact,  that  this  was  an  appeal  without  a 
special  case ;  and  his  Lordship  has  desired  that  no  iqppeal 
be  answered  without  a  special  case,  unless  special  cir- 
cumstances are  stated  to  him ;'  whereon  Sir  EdMHord 
Sudgen  mentioned  the  matter  again  to  the  Lord  Chan- 
cellor, referring  to  the  above  indorsement,  and  stated 
circumstances  that  induced  the  Lord  Chancellor  to  hear 
the  matter  on  petition." 

Lord  Chancellor  : 

That  alters  the  case :  but  it  is  not  to  be  understood 
that  an  appeal  can  be  heard  on  petition  instead  of 
special  case,  unless  attended  with  very  special  circum- 
stances. The  Act  does  not  point  out  any  circumstances 
by  which  the  Lord  Chancellor  is  enabled  to  guide  his 
discretion  in  exercising  his  jurisdiction  when  he  is  asked 
to  hear  an  appeal  otherwise  than  on  a  special  case.  The 
difficulty  in  which  this  places  both  the  court  and  the 
parties  is  evident  from  what  has  just  occurred ;  for  the 
parties  coming  here  on  petition  have  been  arrested  »r 
/tmtne,  and  compelled  to  argue  the  question,  whether  or 
not,  in  fact,  I  did  aUow  the  hearing  to  be  brought  on 
by  petiuon. 

As  concerns  the  case  now  before  me,  I  might,  if  I  saw 
it  expedient,  even  now  refuse  to  hear  the  appeal  on  peti- 
tion, on  the  ground  that  the  order  improvide  ematumU, 

(a)  The  Lord  Chancellor's  secretary  of  Imnknipts. 


■^ 
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The  Solicitor  General : — The  order  to  hear  on  petition        1 834. 
been  regularly  obtained,  the  formal  method  of 


pxwreeding,  if  the  other  side  objected,  would  have  been         Keyb  ' 

to  move,  on  notice,  to  quash  the  order  for  a  hearinfi:  on     ^^  others. 

^         In  the  matter 
petition.  of 

TSRRT 

Mr.  Swanston  and  Mr.  Montagu : —  ^^  another. 

This  appeal  being  on  matter  of  fact,  and  brought 
before  the  Court  in  an  irregular  form,  the  Court  ought 
at  once  to  refuse  the  hearing  without  imposing  on  die 
respondents  the  necessity  of  moving  to  rescind  the  order. 

That  the  Lord  Chancellor  has  power  to  hear  any 
appeal  in  bankruptcy  on  petition  is  not  denied;  the 
obscurity  which  existed  was  how  the  Lord  Chancellor's 
opinion  was  to  be  formed  and  regulated  as  to  the  pro- 
priety of  hearing  on  petition  ? 

That  was  cleared  up  by  ex  parte  Hinton^  2  Dea.  ^  Ch. 
407.  This  order,  however,  was  made  ex  parte,  and  the 
T^ular  course  was  to  give  notice. 

LoBD  Chancellor: — 

As  to  the  objection  to  the  form  in  which  this  case  is 
brought  before  me,  I  am  of  opinion  that  it  is  now  too 
late  to  take  any  objection;  not  because  the  order  is 
made,  all  ex  parte  orders  being  periculo  peteniis.  My 
reascm  for  deciding  that  the  respondents  are  too  late 
in  objecting,  is,  that  they  were  on  the  9th  of  November 
served  with  the  order  of  this  court  for  the  hearing  of 
this  case  on  petition ;  and  if  they  had  any  objection  to 
that  course  of  proceeding,  they  ought  to  have  moved 
to  discharge  that  order. 

It  appears  to  me  that  for  the  future  it  will  be  expe-  The  order  to 
dient  to  settle  the  practice  on  such  occasions  as  follows :    o^^Jonb  ' 

Let  the  appellant  apply  ex  parte  to  have  the  matter  ^  J^^^' 
beard  on  petition,  and  let  the  respondent  subsequently 
move  to  set  the  order  aside,  if  improperly  obtained.    This 
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1834.        course  will  often  prevent  the  necessity  of  going  twice 

'         through  the  same  case. 
Krys  Concerning  the  other  point,  viz.  that  this  is  a  matter 

and  others,     ^f  f^^j  ^^^  ^^^  of  law  or  equitv  or  of  evidence,  the  Act 
In  ilie  matter  ...  ^.   • 

of  is  imperative.    The  words  "  in  such  other  way  as  to  the 

and  another  ^^^  Chancellor  may  seem  meet,"  are  not  added  in  order 
to  enable  this  Court  to  hear  any  matter  merely  of  fact  on 
petition,  but  because  it  may  occasionally  occur  that  there 
may  be  such  an  involution  of  law  and  fact  as  to  render 
it  impossible  to  sever  them.  Such  cases  this  Court  will 
hear  on  petition.  The  question  here  is,  whether  this  be 
a  question  of  law  or  of  fact  ?  In  order  to  come  to  a 
satisfactory  decision  on  that  question,  I  am  obliged  to 
hear  this  petition  through. 

The  Solicitor  General^  Mr.  Knightj  Mr.  N.  EUimm, 
Mr.  BetheUj  and  Mr.  Bacon^  for  the  appellants : — 

1st.  The  Court  of  Review  has  disregarded  an  order 
made  by  the  Vice-Chancellor,  one  confirming  it  made  hj 
the  Lord  Chancellor,  and  has  treated  them  as  nullities. 

2dly.  That  Court  superseded  without  any  application 
being  made  to  it  so  to  do. 

Sdly.  Such  supersedeas  was  conti*ary  to  the  Act  of 
Parliament 

1st.  The  Court  of  Review  passed  over  an  order  made 
by  the  Vice-Chancellor,  one  confirming  it  made  by  the 
Lord  Chancellor,  and  treated  them  as  nullities. 

The  question  is,  whether  the  Court  of  Review  be  to 
act  as  a  court  of  appeal  from  the  orders  of  the  Lord 
Chancellor  ?   Twice  this  Court  decided  that   the  onl]^ 
question  was  as  to  concert,  and  that  the  question  shoal 
be  tried  by  a  jury ;  and  that  the  point  could  not  be 
cided  on  affidavits.      These  two  decisions  of  the 
Chancellor  and  of  the  Lord  Chancellor  the  Court 
Review  has  treated  as  nullities.    Under  the  issue  direct 

13 
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this  case  the  Court  of  Review  would  do  no  more  than        1834. 

proceed  to  adjudge  the  matter  of  the  case  on  the  matters        

included  in  the  issue,  and  could  not  make  an  order  on  a         K^ys 

srroand  not  touched  by  the  verdict.  _  *"^  othera. 

,.       r«i       ^  \.   ♦^  .  In  the  matter 

2diy.  Tne  Court  of  Review  on  a  petition   by  one  of 

petitioner  refused  the  application,  and  superseded  the     ^^  another 

commission  on  a  petition  which  did  not  ask  or  expect  a 

supersedeas. 

On  this  there  is  no  necessity  to  make  any  observations. 

The  petitions  before  the  Court  of  Review  were,  one  by    . 

the  assignees  praying  the  costs  of  the  anterior  proceed- 
ings, and  a  cross  petition  by  Ann  Harwood  for  a  new 
trial ;  the  Court,  however,  neither  ordered  the  costs  to 
be  paid,  nor  the  new  trial  to  be  had^  but  ordered  the 
commission  to  be  superseded. 

3dly.  The  supersedeas  was  contrary  to  the  statute. 
*  Concert  is  the  ground  of  the  supersedeas ;  but  it  is 
enacted  by  the  1  &  2  W.  4.  c.  56.  s.  43.  <^  that  from  and 
after  the  passing  of  this  Act  no  commission  of  bankrupt 
shall  be  superseded,  nor  any  fiat  annulled,  nor  any  ad- 
judication reversed,  by  reason  only  that  the  commission, 
fiat,  or  adjudication  has  been  concerted  by  and  between 
the  petitioning  creditor,  his  solicitor  or  agent,  or  any  of 
tbem,  and  the  bankrupt,  his  solicitor  or  agent,  or  any  of 
them,  save  and  except  where  any  petition  to  supersede  a 
commission  for  any  such  cause  shall  have  been  already 
presented,  and  shall  be  now  pending." 

[LfORD  Chancellor  : — No  doubt  that  a  commission 
cuinot  now  be  superseded  for  concert,  unless  in  a  case 
which  fiJls  within  the  latter  words  of  the  clause,  <<  save 
and  except  where  any  petition  to  supersede  a  commission 
shall  have  been  already  presented,  and  shall  be  now 
pending;"  but  I  am  of  opinion  this  case  does  fall 
within  those  words,  the  first  petition  presented  in  this 

• 

matter  being  ordered  to  stand  over  till  after  the  trial. 
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1884.        But  that  being  the  case,  should  it  not  ha^  oome  oo  for 
further  directions  in  this  Court  ?  (a)  How  came  the  peci- 
,     Keys         tion  before  the  Court  of  Review  f 

and  othen.         j^,,^  SuHxnston : — It  was  carried  there  by  an  order 
In  the  matter  ,  ^ 

of  transferring  it  to  that  Court,  (b)  The  same  circumsianoe 

and  mother.    <>ccu"«d  in  ex  parte  Christie^  Mont.  §•  JBfi.  314.] 

The  absence  of  Hicks  has  been  stated  as  furnish- 
ing one  of  the  grounds  for  the  supersedeas.  But  the 
bankrupt  was  called  as  a  witness  on  the  trial,  and  the 
other  side  might  thereon  have  called  HickSf  but  nq^- 
lected  so  to  do ;  and  yet  the  Court  of  Review  partly 
founded  its  judgment  on  the  absence  of 


Mr.Staanston  and  Mr.Moniagu  for  the  respondents : — 
The  verdict  was  not  binding  on  further  directioiis: 
verdicts  never  are.     The  only  object  of  an  issue  ia  to 
satisfy  the  conscience  of  the  Court;   and,  cm  further 
directions,  the  Court  reviews  the  whole  evidence^ — that 
which  was  originally  before  it,  and  that  whidi  was  adr> 
duced  at  the  trial  of  the  issue.     If  the  consdence  of  die 
Court  be  not  satisfied  with  the  result  of  an  inquiry  befim 
a  master,  or  of  an  issue  tried  before  a  jury,  or  even  of 
the  decision  of  a  court  of  law  on  a  case  sent  fer  iti 
opinion,  in  any  of  these  cases  the  finding  will  be  ovc^ 
ruled;  Utterson  v.  Vernon^  3T.B.  539;  4  T.  JB.  570; 
HampKn  v.  Hampwn^  3  Ves.  ^  Bta.  42.     A  very  re- 
markable case  is  referred  to  by  Lord  Hardwicke  in  Skn 
V.  Mabboi^  2  Ve$.  sen.  554,  as  having  occurred  befcie 
Lord  Kingt  where  five  successive  verdicts  were  given  in 
favour  of  the  validi^r  of  a  deed  alleged  to  have 


(a)  See   ex  parte   Langston,  tidont  now  depending  bdofe  tht 

MwLi  B&.142,    S.C.  ll>ea.  Lord  Chancellor  in  mutcn  of 

4*  Ch.  395.  bankruptcy  may  be  let  down  fer 

(fi)  Court  of  Review,  Jan.  16,  hearing  in  the  Court  of  Review^ 

1S3S.— It  is  ordered,  that  ail  pe-  upon  motion  for  that  pnipofe. 
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forged^  notwithstanding  which  Lord  King,  overruling  1834. 

them  all,  ordered  the  deed  to  be  cancelled,  the  verdicts  J       ' 

not  giving  him  satisfaction.  Kzts 

[Lord  Chancellor  : — That  is  only  done  when  the  in^tS^^mSer 

circumstances  are  such  that  the  Court  in  effect  declares  of 

it  will  adopt  no  verdict  but  a  particular  one ;  and  in  the  ^^  another* 


mentioned  by  Lord  Hardwickey  it  would  have  been 
better  if  Lord  King  had  exercised  the  mental  courage  to 
Iiave  said  so  at  once.] 

The  wiude  matter  resolves  itself  into  this  point,*-— had 
Court  of  Review  jurisdiction  to  supersede?  Of 
no  doubt  can  be  entertained.  Suppose  that  after 
the  verdict  the  matter  had  come  back  to  the  Lord  Chan- 
cellor, could  he  not  have  adjudicated  in  the  face  of  the 
verdict?  And  wiien  the  matter  is  transferred  to  the 
Court  of  Review,  have  they  less  power? 

[Lord  Chancellor  :  —  No  doubt  as  to  the  power ; 
bat  it  is  a  power  not  used  unless  under  very  strong  cir- 
cumstances, such  as  a  miscarriage,  &c.  of  the  jury,  or 
fix>m  matter  collected  from  the  bill,  answer,  and  other 
pleadings,  or  other  matters  which  were  not  before  the 
jury.  Generally  speaking,  and  in  cases  not  of  difficulty, 
this  Conrt  does  not  ask  the  opinion  of  a  jury,  and  then 
pass  it  by  as  a  nullity.] 

This  petition  is  presented  for  the  purpose  of  obtaining, 
through  indirect  means,  the  opinion  of  this  Court  on  a 
matter  of  fact. 

[Lord  Chancellor  :  —  In  this  case  the  Court  of 
Review  said,  we  will  give  you  more  than  you  ask ;  and 
then  retreating  on  the  original  petition,  and  standing 
thereon,  and  passing  by  the  verdicts,  that  Court  super- 
seded. That  they  had  a  right  to  do  so,  is  past  all  ques- 
tion. I  will  avail  myself  of  this  opportunity  of  declaring, 
tfaat^  I  have  now  heard  enough  to  decide  that  this  is  a 
proper  case  to  be  brought  before  me  on  petition,  and 
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1834b       not  on  special  case.      It  might  have  consumed  wedcs 

before  both  parties  could  have  agreed  on  the  facts,  and 

Keys         have  settled  the  special  case ;  besides,  all  the  Judge's 

In*^e°  matter  °°^^  ^"  ^^  ^""'^^  ^^^^  ^*^^  ^^^  embodied,  (a)] 

of  This,  therefore,  is  not  a  question  proper  for  appeal, 

and  Mother.    *^  ^^^S  <>»«  of  fact  alone. 

[Lord  Chancellor: — It  has  been  stated,  that  the 
Court  of  Review  went  partly  on  the  ground  tliat  HickM 
was  not  examined.  How  is  the  fact?  Because  it  would 
be  a  Hon  segtUtUTy  that  because  Hicks  was  not  examined 
the  commission  should  be  superseded ;  that  would  rather 
be  a  reason  for  a  new  trial.] 

When  the  petition  for  costs  was  presented,  one  of  the 
Court  asked  whether  Hicks  was  examined,  and  declared 
that,  unless  he  was,  costs  should  not  be  given.  Thereon 
the  petition  stood  over,  and  a  new  petition  was  presented 
by  Ann  Harwood,  praying  for  a  new  trial.  In  the  order 
for  supersedeas,  the  fact  that  Hicks  was  not  examined 
had  no  weight  as  against  her,  but  rather  against  the 
petition,  and  the  order  of  supersedeas  does  not  rest  on 
that. 

This  is  a  question  of  fact,  viz.  whether  or  not  this  were 
a  concerted  commission  ?  and  the  disguise  of  law  is  thin 
and  transparent.  Even  on  the  merits,  if  they  could  be 
considered,  the  judgment  of  the  Court  below  must  be 
confirmed. 

The  orders  of  the  Lord  Chancellor  and  of  the  Vioe- 
Chancellor  are  not  overruled,  but  furthered,  by  the  Court 
of  Review. 

The  Solicitor  General  in  reply :  — 

After  an  issue  had  been  ordered,  at  which  parties  were 

_. I  -* 

(«)  Might  not  the  notes  be  referred  to,  as  wAs  done  in  es  parte 
Christie^  Moni.  ^  Bit.  347  ? 
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amined  vivd  voce^  the  Court  of  Review  had  no  right        1 834. 

fall  back  on  the  affidavits  formerly  filed.  

[Lord  Chancellor: — May  not  the  Court  have  said         Keys 

^ «  is,  (which  this  Court  mic^ht  have  done  if  the  petition  .  *"^  others. 
.      ,   ,  .        ,        ,    ,    /.  In  the  matter: 

remained  here,)  viz.  though  before  the  verdict  a  of 

opinion  could  not  be  formed,  on  which  account     andwKrther 

trial  was  ordered ;  yet,  after  looking  at  the  evidence 

^^3duced  at  the  trial,  we  cannot  but  perceive  that  it 

'^^ould  lead  to  a  conclusion  one  way,  though  the  jury, 

"^lirough  some  extraordinary  hallucination,  find  a  verdict 

^^lie  other  way.     In  such  a  case  might  not  the  Court  act 

On  the  evidence  in  the  face  of  the  verdict  ?] 

One  of  the  judges  declared  he  decided  on  the  ground 
f»f  the  non -examination  of  Hicks :  but  his  evidence  was 
inadmissible,  and  an  appeal  would  lie  on  that  ground. 
The  Court  of  Review  decided  on  the  affidavit  of  Hicks  ; 
bat  his  evidence  was  not  admissible,  being  what  a  bank- 
rupt says  after  his  bankruptcy. 

[Lord  Chancellor:  —  Hicks  might  have  been  pro- 
duced to  prove  that  the  bankrupt  had  sworn  to  some 
conversations  before  the  bankruptcy,  which  he  had  said 
otherwi^  to  Hicks  after  the  bankruptcy;  this  would  go 
to  discredit  the  bankrupt's  testimony  as  to  what  he  said 
before  his  bankruptcy,  and  would  not  be  substantive- 
evidence'of  what  he  said  after  hi^  bankruptcy.] 

By  the  1 9th  section  of  the  new  Act,  the  Court  of 
Review  has  no  jurisdiction  to  supersede ;  the  power  tor 
do  which  remains  vested  in  the  Lord  Chancellor,  (a) 

(a)  **  And  be  it  enacted,  that  shall  be  rescinded  or  annulled ; 

it  shall  be  lawful  for  the  Lord  and  such  order  shall  have  all  the 

Chaocellor,  upon  the  reversal  of  force  and  effect  of  a  writ  of  su- 

any  adjudication  of  bankruptcy,  persedeas  of  a  commbsion,  ac- 

or  for  such  other  cause  as  he  cording  to  the  existing  laws  and 

shall  think  fit,  to  order  that  any  practice  in  bankruptcy."    1  &  2 

fiat  issued  by  virtue  of  this  Act  VV.4,  c.  56.  s.19. 
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18S4.  Mr.  SwoHsion  .* —  As  to  that,  the  Lord  Qiancellor  has 

_  confirmed  the  order  of  supersedeas,  (a) 

Sjt  parte 
Keys  CuT'  od  vuli. 

and  others. 
In  the  matter 

of  Lord  Chancellor  :  — 

and  another.        '^  *^  ^^^^  ^^'  ^'^  words  of  the  Act  exdode  appeafe 
March  27     ^^  matter  of  fact,  and  only  allow  an  appeal  on  a  matter 
18S4.       of  law  or  equity,  or  on  the  admission  or  refusal  of  evi- 
dence, (ft)     There  may  also  be  an  appeal  on  matters 
of  practice,  which  latter  is   not   named  in  the  Act, 
nor  was  that  necessaiy,  it  being  of  course  under  the' 
principles  of  appellate  jurisdiction.     I  am  inclined  tO' 
consider  that  the  Court  of  Review  has  made  an  order  at 
variance  with  the  previous  orders  of  the  Vice-Chanodlor 
and  of  this  Court.*    Nevertheless,  my  judgment  does  not 
turn  on  this,  though  it  may  influence  my  discretion  as' 
to  interfering  under  the  Act,  <<  otherwise  than  on  specul 
case."     The  Vice-Chancellor  had  refused  a  new  trials 
on  an  wppesl  from  him,  I  ordered  a  new  trial,  whidi  was 
had.     My  order  was  either  perfectly  or  imperfectly  eze-> 
cuted.    If  periecdy,  the  verdict  ought  to  have  been  satis^ 
factory ;  if  imperfectly,  the  prayer  of  the  original  petitioD* 
ought  not  to  have  been  granted.     If  the  trial  were  un-' 
satisfactory,  a  new  trial  should  have  been  ordered;  if 
satisfactory,  the  Court  of  Review  could  not  order  tbe^ 
supersedeas.  It  is  not  to  be  expected,  generally  speaking, 
that  a  court  of  equity  should  decide  against  a  verdict; 
extreme  cases  may  certainly  exist  where  the  Court  would* 

(a)  The  Court  of  Review  order  above  order,  I  do  hereby  confix 

the  supersedeas  absolutely,  and  the  same,  and  do  direct  that  t 

not  **  if  the  Lord  Chancellor  shall  writ  of  supersedeas  issue  acoont 

think  fit."  ingly. 

The  form  used  by  the  Lord  Brotigham^  C." 

Chancellor's  orders  of  confirma-  {b)  See  the  clause,  ante^  page 

tion  is:    "  Upon    reading   the  231,  note  (a). 
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^  deride,  and  I  do  not  rererse  the  order  of  the  Court        1834. 

^  Review  because  I  conceive  that  they  have  less  power         

^^  that  respect  than  a  court  of  equity*  Keys  ^ 

It  is  a  material  circumstance,  that  the  Court  of  Review  _  ®"^  others. 
A««A  1  1  ....1.^  1.*'*  the  matter 

^^^ted  on  an  order  originating  m  this  Court ;  there  being  of 

*    distinction  whether  the  order  originated  here  or  in     «(!    *^h 

^e  Court  of  Review.     It  originated   here,   and  the 

*^rther  acts  of  the  Court  of  Review  should  have  beeA 

^ti  the  fitting  of  the  order  of  this  Court,  and  not  in 

^I^XKition  to  or  irreconcileable  therewith.     I  do  not, 

indeed,  assert  that  they  are  irreconcileable,  but  it  seems 

tome  that  such  is  the  case.  There  seems  reason  to  believe 

that  the  Court  of  Review  proceeded  on  circumstances 

^risiDg  after  the  bankruptcy,  and  therefore  not  admissible 

in  eiridenee  (though  I  do  not  lay  much  stress  on  that) ; 

fat  any  thing  that  I  can  discover,  they  superseded  on 

circurastanoes  not  before  the  jury,  not  tried  at   the 


BCr.  Swamslon  and  Mr.  Montagu,  in  a  learned  and 
iogeiuoas  line  of  argument,  sought  to  show  that  the 
ofders  were  reconcfleable,  and  that  the  Court  of  Review 
ptoceeded  on  the  evidence  furnished  by  the  new  trial, 
and  might  have  disr^rded  the  verdict,  and  had  a  right 
to  do  so ;  and  that  matter  might  have  been  before  the 
Coort  of  Review,  which,  if  it  had  been  before  this  Court, 
woald  have  induced  it  to  supersede ;  and  that,  conse- 
quently, whether  the  Court  of  Review  did  right  or  wrong 
is  a  matter  of  fact,  and  not  of  law  or  equity,  and  not  sub- 
ject Id  appeal.  And  they  argued  that  this  Court  formerly 
had  die  right  to  supersede  when  the  petition  was  here ; 
that  the  Court  of  Review  had  the  same  right  when  the 
pedtiOQ  Was  there;  and  that  the  Court  of  Review 
might  have  assumed  that  this  Court  would  have  super- 
without    further  inquiry,    which    again    would 
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lierc  it  was;  it  leaves  the  Great  Seal  a  substantive        1834. 

ntrol  in   cases  of  supersedeas.      This   view  of  the         

clearly  entitles  the  Great  Seal  to  entertain  this      ^k^s^"" 

and  others. 

The  order  of  the  Court  of  Review  must  be  reserved.  of 

The  last  petition  presented  by  Ann  Hanoood  to  the       /*'**! 
^iimrtof  Review,  asks  a  new  trial.     It  is  not  impos- 
sible but  that  a  new  trial  may  still  be  ordered  by  that 
<3ourt. 

Order  reversed.    The  assignees  to  take  their  costs  out 
cyf  the  estate.     Costs  of  all  other  parties  reserved. 


TURNER  V.  HIBBER T.  L.  C. 

April  2\, 
I  HIS  was  a  bill  filed  by  assignees  of  a  bankrupt,  which         1834. 
was  dismissed  with  costs.  ^f  a  bill  filed  by 

assignees  be 
dismissed  with 

Sir  WmUm  Home  and  Mr.  Stinton  for  the  assignees,  ^iScSfo^h!^ 
spiriied  for  their  costs  out  of  the  bankrupt's  estate.  no  jurisdiction 

*^  *  *  to  order  the  costs 

to  be  retained  b  J 

Sir  Edward  Sugdm,  canird :  —  The  Lord  Chancellor  fZ  ^Ihe^k- 
has  not  jurisdiction^  and  a  petition  in  bankruptcy  ought  ^p^*'  ^^*"" 
to  be  presented.  ceding  case. 

The  Lord  Chancellor  said,  he  thought  he  had  no 
longer  jurisdiction^  as  the  control  over  the  bankrupt's 
estate  was  transferred  to  another  jurisdicdon,  to  which  it 
would  be  necessary  to  apply  (a). 


(a)  See  BardsweWs  case,  ante  193,  which  appears  contra. 
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C.  of  R.  In  the  matter  of  LEADER. 

y1o±  '  ^  HE  bankrupt  petitioned  to  supersede  with  consent  of 
A  lupenedMt  creditors,  having  paid  10«.  in  the  pound.  The  super- 
bj  oonMnt  sedeas  was  refused  at  the  office  on  the  following  grounds : 
conteDt  of  all  1.  James  Adams,  a  creditor  for  IL  6s.t  died  insolvent, 
aUnkr^r*  A^d  had  uo  personal  representative:  the  consent  was 
creditor.  signed  by  a  person  who  appeared  connected  with  his 

affairs. 

2.  A  creditor  for  160/.  4tS.  lOd.  had  become  bankrupt 
since  his  proof,  and  two  assignees  were  chosen.  The 
consent  was  signed  only  by  one,  the  other  being  in 
France. 

3.  A  debt  had  been  proved  by  J.  Marks  as  due  to 
him  and  his  late  partner,  M.  Marks,  both  then  being 
alive :  a  dissolution  of  the  partnership  had  taken  place, 
one  of  the  terms  whereof  was,  that  J.  Marks  should 
receive  the  partnership  debts.  Subsequently  to  the 
proof  J.  Marks  died,  and  his  executrix  had  signed  the 
consent.  The  rule  required  that  the  surviving  partner 
should  sign,  (a) 

Mr.  Montagu  applied. 

Per  Curiam : — We  will  allow  the  certificate  to  pass, 
notwithstanding  the  first  and  third  objections.  As  to 
the  second,  the  consent  of  all  of  sevei^l  assignees  is 
necessary  (6) ;  and  one  being  in  France  is  not  a  sufficient 
reason  for  dispensing  with  his  signature. 


(a)  One  partner  may  sign  for  (b)  One  trustee  cannot  f^  on 

himself  and  his  co-partners,  even  behalf  of  himself  and  bis  co-tmi- 

though  the  partnership  has  been  tee.  Ex  parte  Rigby^iliote^99i^ 

dissolved  since  the  proof.    Ex  But  it  seems  one  executor  may. 

parte  Hall,     1  Rote,  2.  S.  C.  ;  Power  v.  Evans,  5  Fes.  859,   £x 

17  Vet.  62.  parte  Righy,  2  Rose^  224. 
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JBx parte  LAMPON.— In  the  matter  of  LAMPON.         L.  C. 

^.,„^  Private  Room, 

On  the  3d  instant  Mr.  Montagu  applied  to  the  Lord      ^lS^Ss?^ 
Cliancellor  that  a  writ  of  habeas  corpus  might  issue  to      May  10 
bring  up  Charles  Lampon^  a  bankrupt,  who  had  been         1834. 
^^mmitted  by  the  commissioners.  f  ^*  bankrupt 

be  examined 
before  one  com- 

Lord  Chanceixob  :  "ISd"" 

This  beinir  a  case   concemimr    the  liberty  of  the  *}>«curtodyof 

,  **  ^  the  messenger, 

SiQbject,  I  will  hear  it  without  delay.  and  after  a  short 

time  brought 
before  two  com- 

It  was  arranged  that  the  prisoner  should  be  brought  ™^»ioner8,  who 

Up  this  day.  tions  and  com. 

The  warrant  of  committal  was  as  follows : —  ^mm'^  i^ 

*<  In  the  Court  of  Bankruptcy,  the  ***^" 
21st  day  of  March  1834. 

<<  Whereas  a  fiat  in  bankruptcy,  bearing  date  the 
third  day  of  February  1834,  was  awarded  and  issued 
and  is  now  in  prosecution  against  Charles  Lampon  of 
Tyers  Gateway  in  the  Parish  of  Saint  Mary  Magdalen, 
Bennoodsey,  in  the  County  of  Surrey,  Fellmonger, 
Dealer,  and  Chapman,  under  which  the  said  Charles 
Lampom  hath  been  duly  found  and  declared  a  bankrupt : 
And  whereas  at  an  examination  of  the  said  bankrupt, 
taken  before  us,  Joshua  Evans  Esquire  and  John  Samuel 
Martin  Fonblanque  Esquire,  two  of  the  commissioners  of 
die  said  Court  of  Bankruptcy,  the  following  answers  to 
the  questions  put  to  him  on  oath  were  made  by  the  said 
Ckarles  Ijmpan  as  follows :— * 

^  At  a  meeting  before  Joshua  Evans  and  John  Samuel 
Martin  Fonblanque  Esquires,  at  the  Court  of  Commis^ 
of  Bankrupt,  on  the  21st  day  of  March  1884* 
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1834.  ^^  In  the  matter  of  Charles  Lampon^  a  bankrupt. 

^       ^^  ^  Charles  Lampon  examined. 

Lampon.  ^  q^  What  money  did  you  receive  on  the  1st  day  of 

In  the  matter  ^  j  j  j 

of  February  last? — I  tell  you,  as  I  told  you  before,  I  do  not 

know  what  I  received  on  that  day ;  it  was  about  200/. 

"  Q.  What  have  you  done  with  the  money  ? — I  have 
spent  it  nearly  all  in  living  and  going  about  to  places 
where  I  ought  not  to  have  gone ;  but  I  was  driven  away 
from  home,  for  I  knew  if  I  had  gone  there  I  should  have 
been  arrested. 

<^  Q.  How  much  money  have  you  now  left  out  of  the 
two  hundred  pounds? — Not  5/. 

<<  Q.  Do  you  mean  to  say  you  have  spent  all  the 
200/.  except  the  5/.  ? — I  have ;  it  is  all  gone,  spent,  or 
'  lost ;  it  is  all  gone. 

^^  Q.  Can  you  give  any  other  account  of  the  200/. 
except  thb  you  have  mentioned  ? — I  cannot  at  present^ 
as  I  am  not  prepared,  as  I  told  you  before. 

"  Q.  Have  you  any  further  account  to  give  ? — I  have 
not  at  present. 

^^  Chas.  Lampok. 

*<  Now,  we,  the  said  commissioners,  considering  socb 
answers  to  be  wholly  unsatisfactory  to  us,  tliese  are 
therefore  to  require  and  authorize  you,  immediately  on 
the  receipt  hereof,  to  take  into  your  custody  the  body  of 
the  said  Charles  Lampon,  and  him  safely  convey  to  His 
Majesty's  prison  of  Newgate,  and  him  there  to  deliver  to 
the  keeper  of  the  said  prison,  who  is  hereby  required 
and  authorized,  by  virtue  of  the  said  fiat  and  of  the 
statutes  now  in  force  concerning  bankrupts,  to  reoei?e 
the  said  Charles  Lampon  into  his  custody,  and  him  salUy 
keep  and  detain,  without  bail,  until  such  time  as  be  shall 
answer  to  our  satisfaction  the  said  questions.      Given 
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under  our  hands   and  seals,    tliis  twenty-first  day  of       .1834. 
March  one  thousand  eight  hundred  and  thirty-four.  ^ 

Kx  parte 

"  Joshua  Evans.      .  (l.s.)       ,   Lampok. 

^        '         in  the  matter 

"  John  S.  M.  FoNBLANQUE.    (l.s.)  of 

« Commissioners.  Lampon. 

"  To  Thomas  Hamber  our  messenger, 
and  his  assistants,  also  to  William 
Wadham  Cope  the  keeper  of 
His  Majesty's  gaol  of  Newgate, 
or  his  deputy." 

The  following  affidavit  was  filed  by  the  prisoner:  — 

"  That  on  the  21st  March  18S4  deponent  attended  at 
the  Court  of  Commissioners  of  Bankrupts  for  the  pur- 
pose of  surrendering  himself,  and  submitting  himself  to 
be  examined  by  John  Herman  Merivale  Esquire,  a  com- 
missioner of  His  Majesty's  Court  of  Bankruptcy,  acting 
b  the  prosecution  of  a  fiat  in  bankruptcy  issued  against 
deponent,  but  said  John  Herman  Merivale  was  not  then 
io  attendance  at  the  said  Court. 

"  That  in  consequence  thereof  he  attended  before 
Joshua  Evans  Esquire,  another  of  the  commissioners  of 
the  said  Court,  and  surrendered  himself  under  the  said 
fiat,  and  was  duly  sworn,  and  submitted  himself  to  be 
examined  by  the  said  last-named  commissioner. 

*^  Saith,  the  2lst  March  being  the  forty-second  day  on 
which  he  was  required  to  finish  his  last  examination  under 
the  said  fiat,  he,  deponent,  not  being  then  prepared  so 
to  do,  applied  to  the  said  Mr.  Commissioner  Evans  to 
grant  him  one  month  further  time  for  that  purpose ;  but 
the  said  commissioner  refused  any  further  time  than  a 
fortnight  from  the  21st  day  of  March,  and  also  refused 
to  grant  him,  deponent,  his  protection  from  arrest,  except 
from  day  to  day. 

'    *<  That  after  said  commissioner  had  so  determined, 
J>rew  of  Bermondsey  Street,  the  solicitor  for  the 
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1884.       assignees  under  the  said  fiat,  requested  to  be  at  libertjr 
to  examine  deponent. 

Ex  pttrt€  rr>i  '  /•  1  1.  •  « 

Lampon.  *^  That  m  consequence  of  such  apphcation,  he  was 

In  the  matter   examined  by  and  before  the  said  Joshua  Evans  Esquire 
LamvoN'      for  a  considerable  time,  and,  as  far  as  deponent  believes^ 
for  the  space  of  one  hour  at  least. 

^^  That  part  of  such  examination  was  reduced  into 
writing,  and  signed  by  him,  this  deponent. 

^^  That  during  such  examination  said  Joslma  EnanM 
Esquire  expressed  himself  dissatisfied  with  the  answers  of 
deponent,  and  several  times  thireatened  to  commit  him 
to  prison. 

*<  That  at  die  conclusion  of  such  examination  befbro 
the  said  Joshua  Evans  Esquire  he  did  commit  deponent 
to  the  custody  of  Mr.  Thomas  Hamber^  <me  of  the 
messengers  of  the  said  Court  of  Bankruptcy^  and  be» 
deponent,  was  removed  to  an  adjoining  ixx>m. 

*<  That  after  the  lapse  of  a  short  time  deponent  was 
taken  before  the  said  Joshua  Evans  Esquire  and  John 
Samuel  Martin  Fonblanque  Esquire,  another  of  the  com- 
missioners of  the  said  Court  of  Bankruptcy,  before  whom 
the  examination  of  deponent  was  then  continued ;  and 
after  a  short  examination  the  said  two  commissioners,  by 
a  warrant  under  their  hands  and  seals,  committed  depo« 
nent  to  His  Majesty's  prison  of  Newgate.'^ 


Mr.  Russelly  in  support  of  the  commitment,  obj 
to  any  affidavit  being  read. 

Mr.  Swansion  and  Mr.  Montagu  {qt  the  prisoner  :«^ 
When  the  prisoner's  discharge  depends  on  some  fi^t 
not  set  out  on  tlie  writ,  but  which  ought  to  have  ap* 
peared  thereon,  an  affidavit  stating  that  fact  is  admissible. 
In  Omub's  case,  2  Bose,  398,  Lord  Eldon  said^  **  That 
there  has  been  a  subsequent  examination  is  not  disputed; 
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^o   that  fact)  however,  as  a  ground  of  discharge  not        1834. 
arising  upon  the  writ,  there  must  be  an  affidavit.'*     In        ' 

Ex  parte 

JPdw€r*s  case,  2  Ruia.,  584,  the  return  did  not  set  out       Lampon. 
iJie  warrant,  and  Lord  Ebbm  observed,  «<  It  would  be  a  ^°  the  matter 
strong  thing  to  say,  that  the  merits  of  a  committal  are  to       Lampon. 
l3e  tried  merely  by  the  return  of  the  writ,   however 
erroneous  that  return  may  be;  if  such  were  to  be  the 
jrale,  then  the  person  who  makes  the  return  to  the  writ 
uroQld  in  fact  by  making  a  return  short  of  the  truth 
assume  to  himself  a  power  of  discharging  a  prisoner  im- 
properly committed."   And  on  the  next  day  his  lordship 
said,  **  That  it  seemed  very  manifest  in  this  case  that  the 
whole  of  the  warrant  was  not  set  forth  in  the  return ;  that 
the  question  might  be  put  to  the  gaoler  in  court  whether 
it  was  or  was  not  fully  set  forth,  or  the  whole  of  it  might 
be  set  forth  by  an  affidavit  of  those  who  opposed  the 
prisoner's  discharge.'* 

In  the  present  case  the  affidavit  discloses  an  important 
fact,  not  apparent  on  the  warrant ;  viz.  that  only  one 
commissioner  examined  the  prisoner,  after  which  another 
oommissioner  was  called  in,  and  then  the  two  committed 
die  prisoner. 

Lord  Chancelju>r: — Affidavits  may  certainly  be 
read  to  show  facts  not  apparent  on  the  face  of  the 
warrant,  otherwise  there  would  be  nothing  to  prevent 
commissioners  from  making  up  a  warrant,  stating  the 
&cts  incorrecdy,  or  altogether  omitting  them;  and 
as  London  commissioners  are  judges  of  record^ 
(Ml  2  W.  4.  cap.  56.  sec.  1.)  they  would  not  be  liable 
to  an  acdon  for  so  doing. 

Mr*  Swansion  and  Mr.  Montagu  .•— - 

There  are  various  objections  to  the  warrant : 

Ist.  The  fibmmissbners  have  not  sufficiratly  examined 
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1834.        the  prisoner  to  warrant  this  Court  in  saying  that  the 

examination  is  not  satisfactory,  {a) 

Lampon.  2d.  The  bankrupt,  after  lie  had  been  examined  and 

In  the  matter  committed  by  one  commissioner,   was  not  brought  up, 
Lampon.       in  obedience  to  the  direction   of  the  statute,   before  a 
Subdivision  Court. 

dd.  The  examination  refers  to  a  former  examination 
not  set  out  on  the  warrant. (6) 

4th.  It  does  not  appear  on  the  warrant  that  the  pri- 
soner w^as  committed  by  one  commissioner  to  the  custody 
of  the  niessenger.(c) 


(a)  That  it  is  incumbent  on  fore  a  commissioner,  unrestrained 

commissioners  not  to  stop  short  by  the  salutary  check  of   pro- 

in  the  inquiry,  see  Norriis  case,  fessional  and  public  observation. 

2  Jac,  4*  IV'  437 ;   Walker*^  case,  In  many  cases  the  courts  ba?e 

1  GHJ,31\;  in  Hooton*s  case,  said  that  this  great  power  of  com- 

2  Gl.^J,  215;  ex  parte  Baxter ^  mitment  ought  to  be  construed 
1  Barn.  ^  Cret,  677;  and  ex  strictly.  Ex  parte  Fogel,  2  Bam, 
parte  Fitihenri/,  1  MoUoy,  S7;  Sf  Aid.  224, 228 ;  Nobes  v.  Afoun' 
and  surely  the  commissioners  tain,  3  Brod,  ^  Bing.  236; 
ought  to  exercise  some  of  the  parte  BardweU^  ante  212; 
vigilance  of  a  counsel  in  cross  parte  Leeke,  3  Yo,  4>  Jer.  55  ^ 
examining  a  witness.  In  Bard-  D.Vaughan,B.;  ex  parte  Itaacm-^ 
ivelTa  case,  ante  207,  the  Lord  Mont.  4*  Mac.  27. 

Chancellor     contemplates      the        {b)  As  to  the  necessity  of  seft^— 

situation  of  a  party  before  this  ting  out  the  whole  of  the  examm^ 

tribunal,  saying,  **  I  venture  to  nations,  see  Coomb*^  case,  2  Rof^s 

'  express  my  own  doubt,  whether  398 ;  Crowley* s  case.  Buck,  270  ; 

the  question  being  as  to  the  ad-  Tomlin*s  case,    1  GL  4*  J.  375; 

missibility,  in  point  of  law,  of  a  Price's   case,   2  GL  4[   J,  215; 

question  put  by  a  commissioner  Hooton'i  case,  2  GL  i  J.  217; 

to  a  comparatively  ignorant  party,  Atkinson*^  case,  2  GL^J.  118; 

ignorant  oflaw,no  doubt,  and  who  and  see  the  Lord  Chancellor's, 

may  be  unprovided  with  counsel  words  in  BardwelTs  case,  aiie 

oreven  XI  solicitor  at  the  time, — I  203. 

venture  to  doubt  how  far,"  &c.        (c)  Had  this  appeared  on  the 

And  who  can  doubt  the  necessity  warrant  the  objection  to  it  would 

of  caution  where  a  party  is  be-  have  been  palpable. 
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dth.  The  conclusion  of  the  warrant  is  defective,  {a)  IBd^. 

■^ardwelTs   case,  ante  193,  was  then  produced,   in 

,    •  •"J^  parte 

^"hich  the  Lord  Chancellor  says  (p.  211),  "  It  appears       Lampon. 
*o  me  that  the  statute  intended  to  give  the  party  under  '?  the^  matter 
^'c^t.inination  the  security  of  three  judges  being  present,       Lampon- 
P'^^siding    over    his    examination,    and  forming   their 
^I^ixiion    upon    hearing  and   seeing  him   answer    the 
^«^stions  put"  {h) 

C«»)  When  there  is  a  special        If  the  warrant  were  defective, 
***^l3ority  to  commit  the  words    would  it  be  in  substance  or  in 
^  ^be  statute  roust  be  followed,     form  only?  a  question  attended 
^^^oc/s  case,  1  Salk.  549 ;  Nobes    with  difficulty.  In  the  Exchequer 
^  -^^ountain^  T Moore,  47 ;  Bracy*s    all  the  judges  thought  it  a  mere 
i.  Comb,  391,  formal  objection,  3  Yo.  i  Jer. 

The  special  authority  in  this    55 ;  but  in   the   King's  Bench 
b  by  the  words  of  the  sta»    the  judges  thought  it  a  substan- 
^^te,   which    authorize  a   com-    tive  objection,  and  discharged  the 
^Ittal,  if  the  party  *'  shall  not  full    bankrupt.     See  the  Judgment  of 
^xiswer  make  to  the  satisfaction    Bayley,  J.   in  ex  parte  Leeke, 
^r    the    commissioners    or    the     9Bam.^Cret.257.  See6Geo.4. 
^^ajorpartofthem."See5Geo.S.    c.  16.  s.  39;    ex  parte  Page, 
C30.  s.  16;  and  6  Geo.  4.  c.  16.     1  Barn,  j-  Aid.  574  ;    ex  parte 
^  36,  135.  Gee,  6  Mad,  307  ;  Cassidy's  case, 

The  practice  has  been  to  com-     19  Ves.  324. 
xnit  **  till  such  time  as  he  shall        (6)   When  he   came   to   the 
suhmit  to    us  the  said  commis-    bench  he  would  ne?er  suffer  hi». 
sioners,  or  the  major  part  of  the    opinion  in  any  case  to  be  known 
commissioners,  and  full  answer    till  he  was  obliged  to  declare  it 
BTiake  to  our  or  <A»>  satisfaction.*'    judicially;  and  he  concealed  his 
JMHller's  case,3  IViU,  420;  Nolan* s    opinion  in  great  cases  so  care- 
,  of  which  a  correct  copy    fully  that  the  rest  of  the  judges^ 
furnished  by  Lord  Eldon  in    in  the  same  court  could  never 
Coomb*%  case  and  Broum*t  case,    perceive  it :  his  reason  was,  be- 
2  Rose,  405 — 407.  See  Crowiet/**    cause  every  judge  ought  to  give 
case,  Bttek,  367.  sentence  according  to  his  own 

The  conclusion  of  the  warrant  persuasion  and  conscience,  and 
in  the  present  case  (ex  parte  not  to  be  swayed  by  any  respect 
Lampon)  is  **  to  our  satisfaction,"  or  deference  to  another  man's 
so  that  the  prisoner  might  remain  opinion.  Life  of  Sir  Matthew  Hale, 
io  prison  for  life.  by  Burnet,  p.  110.  Edition  1802. 
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1834.  Lord  Chancellor  :  —  Ab  this  warrant  is  signed  hj 

two  commissioners  only,  I  shall  call  on  the  other  side  to 

Lamfon.  support  it ;  and  I  wish  counsel  to  confine  themselves  at 
In  the  matter  present  to  that  point.  I  must  see  the  provisions  of  this 
Lajcfon.  act  as  to  commitments  by  commissioners  properly 
enforced.  I  took  considerable  pains  with  that  portion 
of  the  act.  Before  I  delivered  my  judgment  in  Bard- 
welTs  case  I  had  some  conversation  with  some  of  the 
commissioners.  BardwelTs  case,  however,  was  stronger 
than  the  present. 

Mr.  RusseHf  in  support  of  the  warrant,  contended  -— 
First,  any  two  commissioners  have  power  to- 

commit. 
Second,  If  two  have  not,  then  there  is  no  power 
of  commitment  under  the  act. 
In  re  Smithy  Mont.  8f  Bit.  425,  it  was  decided  that  two 
commissioners  might  commit. 

Mr.  Montagu :  —  I  argued  that  case,  and  the  ques- 
tion there  was,  not  whether  a  Court  constituted  of  two 
commissioners  only  could  commit,  but  whether,  the  Court 
being  constituted  of  three,  the  commitment  were  good, 
though  only  two  actually  concurred,  and  signed  the 
warrant. 


LoRn  Chancellor: — There  is  nothing  in  car 
applicable  to  the  present  question. 


Mr.  Bussett :  — 

The  seventh  section  of  the  I  &  2  W.  4.  c.  56. 

^*  That  in  every  bankruptcy  prosecuted  in  the  said  Coi 

^  ^onkruptcy  it  shall  and  may  be  lawful  for  any  c 
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Bay  act  or  acts  of  parliament  now  in  force  vested  in        1834. 

commissioners  of  bankrupts,  in  all  respects  as  if  they  or         ' 

any  one  or  more  of  them  were  in  every  instance  specially       Laj^n. 
mathorized  and  appointed  for  the  purpose  by  a  separate  '**  ^^^  matter 
commission  under  the  great  seal  of  Great  Britain/'  Lampon. 

If  the  clause  had  stopped  there,  one  commissioner 
could  have  committed,  the  power  of  commitment  being 
tranaferred  from  the  6  Geo.  4.  c.  16.  sect.  36. 

But  this  seventh  section  goes  on  to  deprive  one  of 
this  power:  *^  Provided  always,  that  no  single  com- 
missioner shall  have  power  to  commit  any  bankrupt  or 
other  person  examined  before  him  otherwise  than  to 
the  care  and  custody  of  a  messenger  or  other  officer  of 
the  said  court,  to  be  by  him  detained  in  his  custody^ 
and  brought  up  before  a  Subdivision  Court,  or  the  Court 
of  Review,  within  three  days  after  such  commitment,  for 
whidi  purpose  one  of  such  courts  shall  be  forthwith 
assembled,  and  to  which  court  such  examination  shall 
be  adjourned." 

Loan  Chancellor  :*— By  the  terms  of  that  7th  sec- 
tion the  single  commissioner  can  only  commit  to  the 
^  custody  of  a  messenger  or  other  officer  of  the  court ;" 
^nd  what  is  the  messenger  to  do  ?  He  is  to  bring  the 
bankrupt  before  a  Subdivision  Court  within  three  days 
^lier  such  commitment.  The  single  commissioner  is  only 
^^utborised  to  commit  to  the  care  and  custody  of  the 
VkMssenger  ;^and  if  it  be  intended  to  commit  to  Newgate 
*^lien  a  Subdivision  Court  must  be  summoned,  which^ 
%»y  section  6  erf*  the  1  &  2  W.  4.  c.  56,  must  consist  of 
^l)ree  commissioners.     I  can  perceive  nothing  in  the  act 
'^ssabling  two  commissioners  to  commit  to  Newgate. 

Mr.  iZatssff  :*-The  proviso  of  the  7th  clause  is»  that 
^  angle  oommisnoner  shall  have  power  to  commit;  that 
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18S4.        deprives  any  one  of  a  power  which  otherwise  he  would 

'         have  had,  but  does  not  deprive  any  two.   If  two  commis- 

Lampon.      sioners  cannot  commit,  then  no  power  exists  to  commit 
In  the  ^matter  f^^  „^  ^^^^  ^yi  y^  ^^j^j  gj^j^g  ^^  Subdivision  Court 

Lampon.       that  authority. 

Lord  Chancellor  : — The  words  of  the  7th  section 
are,  that  the  person  in  custody  of  the  messenger  is  to 
be  ^<  brought  up  before  a  Subdivision  Court  within  three 
days  after  such  commitment,  for  which  purpose  one  ol 
such  courts  shall  be  forthwith  assembled,  and  to  ^rfiidi 
court  such  examination  shall  be  adjourned ;"  does  not 
this  imply  that  the  Subdivision  Court  is  to  proceed  with 
the  examination,  and  commit  the  party  if  he  do  not 
answer  satisfactorily  ? 

Mr.  Russell : — 

A  power  to  commit  cannot  be  given  by  implication 
any  more  than  a  power  of  condemning  to  death. 

If  it  be  held  that  only  a  Subdivision  Court  can  com- 
mit, then,  as  it  was  held  in  BardwelTs  case  that  il 
must  go  through  all  the  examination,  two  or  three  such 
cases  may  occupy  both  Subdivision  Courts  for  a  wede 
and  put  an  entire  stop  to  all  other  business  of  the  court. 

The  words  of  the  act  are,  *^  Provided  that  no  angle 
commissioner  shall  have  power  to  commit  any  bankrupt 
or  other  person  examined  before  him  otherwise  than  to 
the  care  and  custody  of  a  messenger,''  &c.  In  this  case 
two  commissioners  examined  the  bankrupt,  and  the  act 
only  prevents  one  commissioner  committing. 

The  Lord  Chancellor  : — 

I  am  of  opinion,  that  though  it  might  have  been 
adviseable  to  have  added  to  the  end  of  section  7  the 
words,  '<  and  the  case  proceeded  on,  and  the  prisoner 
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de3.It  with  by  such  court/'  yet  that  such  words  are  not        ]  834. 
iec€ssary.     The  fair  construction  to  be  put  on  the  act 
•^    that  one  commissioner  can  only  commit  to  the  provi-       Lampon. 
^^>nal  custody  of  the  messenger,  and  that. the  exami-  '"  '^®  matter 
•^^^t^ion  is  then  to  be  transferred  and  proceeded  with  by       Lampon. 
^^^^  Subdivision  Court. 

Section  7  enacts,  that  the  prisoner  shall  be  ^  brought 

^S^   before  a  Subdivision  Court."     Section  6  lays  down 

^o^  a  Subdivision  Court  is  to  be  constituted,  and  that 

purpose  is  <^  for  hearing  and  determining  the  matters 

things,  and  making  the  examinations  herein-after 

*^^€erred  to  ;'*  consequently  section  7  comes  in  on  the 

of  section  6 ;  and,  considering  the  two  together,  the 

tent  is  dear  that  the  Subdivision  Court  is  to  proceed 

^^th  the  examination,  and  commit  if  necessary. 

This  commitment,  however,  was  by  two  commissioners ; 
^^t  I  think  a  party  about  to  be  committed  is  entitled  to 
^«ve  the  benefit  of  three  judges  being  present,  even 
^bough  all  do  not  concur  in  the  sentence  of  committal. 

In  election  cases  it  is  not  necessary  that  all  should 
Ooncur  in  the  election  who  are  present,  though  it  is 
Necessary  that  all  should  be  summoned :  the  cause  of 
rhkrh  is,  that  though  they  do  not  vote,  their  reasoning 
arguments  might  have  influence ;  even  their  presence 
light  have  some  effect,  for  persons  often  will  do  that 
"^hen  alone  which  they  would  not  when  in  the  presence 
fof  others. 

In   this  case^  there  were  but   Mr.  Fonblanque    and 
3if  r.  Evans  present ;  if  Mr.  Hdroyd  had  been  present, 
9ioft  constat  but  he  might  have  suggested  something  which 
might  have  led  to  a  different  result. 
The  prisoner  must  be  discharged. 

Mr.  Sumnston  and  Mr.  Montagu  asked  for  costs^  which 
irere  given  in  BardwelTs  case,  ante  193. 
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1 884.  Lord  Chakcellor  : — 

In  BardwdCs  case  there  were  pecaliar  circumi 
Lampon.      which  induced  me  to  give  them.     I  shall  not  give 
lo  thc^  matter  j^  this  case. 

Lamyor. 

The  prisoner  was  discharged  accordingly. 

Whilst  gouig  down  Westminster  Hall,  he  was  a] 
for  debt.  Notice  was  given,  before  the  officer  had 
the  prisoner  from  the  hall,  that  it  was  a  oontemp 
that  an  application  would  be  made  to  the  Lord 
cellor  to  commit  the  officer,  if,  instead  of  bringinj 
the  prisoner,  he  attempted  to  take  him  away. 

Mr.  Montagu  applied  to  the  Lord  Chancdior 
was  pleased  to  order  the  prisoner  to  be  immec 
dischoiged,  and  said,  <*  It  is  a  great  contempt,  anc 
be  molested  in  his  way  home  I  will  commit  every  ] 
coocemed.'* 
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parU  MALACHY.  — In   the  matter  of  BEN-      C.ofR. 
NETTS  and  ROBINS.  January  7, 

1884. 

"    SIS  was  a  motion  made  on  behalf  of  Malachyy  that  When  a  pri- 
•e  might  be  discharged  from  the  custody  of  the  warden  JJH^all^  from 
^  the  Fleet,  to  which  he  had  been  committed  by  a  war-  ^  attachment 

"^  non-pay- 
'^nt  from  this  Court,  (a)  ment  of  money, 

-A  commission  issued  on  the  petition  of  Malachy.  bJJgTn^ular. 

In  March  1832  WiUiam  BumeU,  WiUiam  Bumell 
the  younger,  and  John  BumeUy  partners,  and  Henry 
^^Bmrd,  petitioned  to  supersede.  In  April  1832  Maiachy 
'^'^c^ed  that  copies  of  certain  documents  be  delivered  to 
^iQ>  which  was  ordered,  and  that  he  should  pay  (ft) 
^  costs  of  such  copies  to  W.  Bumell^  TV.  Bumell  the 
younger,  and  J.  Bumelly  and  H.  Gilburd^  and  also  the 

(^)  An  application  had  previ-  process  of  contempt  of  a  Court 

^y  been  made  before  Mr.  Jus-  of  Record. 

*^   Z)nmton^  under  a  writ  of  (b)  It  will   be  observed,  this 

J**^M  corpus,  for  the  prisoner's  order  was  to  pay  generally,  no 

^^^^Vge,  who  declined  to  inter-  time  being  mentioned. 
^^»  as  the  committal  was  on 

Vol.  I.  8 
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1834.        costs  of  the  said  IV.  Bumell^  W.  Bumell  the  younger, 
and  J,  Bumelly  and  H.  Gilburd,  of  appearing  to  such 
Malachy.     application ;  these  costs  were  duly  taxed  at  9/.  15«.  8i/., 
In  the^matter    ^^^  j^  j^^^^  jq32  Gilburd  served  the  order  and  certi-    , 

Bennetts      ficate  of  taxation,  and  demanded   payment.      On  the,^ 
and  anot  er.     j^^  ^j.  j^j^  ^|^^  common  order  was  made,  that  Malachy^^ 

should  pay  to  W.  Bumell,  W.  Bumell  the  youngei — ^^ 
J.  Bumellf  and  H.  Gilburd,  within  four  dajrs  after  d^^ 
mand,  or  stand  committed.  On  the  22d  of  Octob^^ 
Gilburd  alone  served  this  order,  and  demanded  pa* 
ment.  On  the  20th  of  November  Malachy  was  order' 
to  stand  committed  for  non-payment;  a  warrant  isscti 
the  same  day  {a) ;  and  on  the  26th  of  December  MalacA: 


(a)  Copy  order  of  committal,  order  of  this  Court  made  io  tbc 

Wednesday,    20th   Nov.    1835.  above  matter,and  bearing  date  tb^ 

In  the  matter  of  J.  BennctU  ^^th  day  of  July  1832,  this  Coor* 

and  N.  Roberts,  bankrupts.  ^^  ^^^^  ^^>«^  ^«  uddJ.MM^r 

do  stand  committed  to  his  Ma*^ 

Whereas  W.  Bumell,  W.  Bumell  .^^^,^  ^^^^^  ^^  ^^^  ^^^  ^^  ^^ 

theyoung^T^HTidJahnBumeUof.  ^^^^^^^^  .^   ^^  ^^   ^^^^^^^ 

&c.,  grocers  and  copartners,  and  ^^„^^„^d  ^,  ^f^^  ^^         ' 

Henry  Gilburd  of,  &c,  have  this  ^^^^  ^  ^^^^  ^^  ^^^^.^^ 

day  presented  their  petition   in  ^^^  ^^^  ^^^^ 

the  above  matter  to  this  Court,  «    .•     Court 

praying  that  J,  Malachy,  the  re-        j  y^  q       j^ 

spondcnt   in  a  certain   petition 

presented    to    this    Honourable        The  above  order  is  dgned*  I 

Court  by  the  petitioners  above  the  Court."    In  Airton  v. 

named,  might  stand  committed  heard   in  the  King's  Bench 

to  the  custody  of  the  warden  of  27  April  1835,  a  question 

his  Majesty's  prison  of  the  Fleet,  whether  the  order  of  the 

and  tliat  a  warrant  of  commit-  of  Review,  substituting  one 

ment  might  accordingly  issue  for  tioniug  creditor's  debt  for 

that  purpose.  other,  was  proved  by  the  fantisl^ 

Now,  upon  reading  the  said  of  the  deputy  registrar  and 

petition,  and  the  affidavit  of  the  words  ^  by  the  Court."    On 

said  Henry  Gilburd  filed  in  sup-  action  against  the  sheriff  an  oih^ 

port  thereof,  and  also  the  former  jcction  was  taken  to  its  not  betiV 


^ 
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amsted  in  Cornwall,  and  brought  up  to  the  Fleet        1834. 

p«*ison.  

WUHam  BhodeSy  the  clerk  to  the  agents  of  the  peti-      Malachy. 
tiomer's  attorney,  deposed,  that  on  the  16th  of  November  ^"  the  matter 
l^e  left  the  necessary  documents  with  one  of  the  deputy      Bennetts 
r^e^tstrars,  and  requested  the  warrant  of  committal ;  that    ^^^  another. 
between  the  16th  and  the  23d  he  called  several  times  for 
the  warrant,  when  the  deputy  registrar  informed  him  it 
Was  not  ready,  he  (the  depu^  registrar)  not  having  had 
lUi  opportunity  of  laying  the  proceedings  or  documents 
before  the  Judges,  and  procuring  their  authority  for 
issuing  the  same ;  that  he  again  called  on  the  2dd  of 
November,  when  the  deputy  registrar  informed  him  that 
the  sanction  of  the  Judges  had  been  obtained  to  issue  a 
Wjtrrant,  but  that  he  (the  deputy  registrar)  was  directed 
to  state  that  their  Honors  considered  it  a  hai'sh  measure 
lo  execute  the  warrant  for  so  small  a  sum,  as  it  would 


;  the  Judge,  however,  re-  S  Stark.  6,  and  Cavan  v.  Stuart, 
filled  to  stop  the  trial,  and  re-  1  Stark,  525. 
•erred  the  objection.    The  case  Serjeant  Jones  and   Serjeant 
Wai  afterwards    argued    in  the  Stephen^  contra, 
Kiogl's  Bench,   and   this  point,  21mifl^,C.J.:— The  objection, 
•iiiong  others,  was  made.  that  the  order  of  the  Court  of 
Serjeant  Wilde  and   Seijeant  Review  substituting  one  petition- 
er contended  a  seal  was  ing  creditor's  debt  for  another, 
,  under  the  28th  section  is  not  proved  by  the  initial  letters 
1&3W.  4.  c  16,  which  enacts,  of  the  registrar  of  the   court, 
that  the  Judges  shall  cause  a  seal  raises  a  question  of  a  nice  and 
^o  be  made,  **  and  shall  cause  to  difficult  nature.     I  entertain  a 
^  waled  therewith  all  such  pro-  strong  opinion  on  the  subject, 
cceifiiigB,  documents,  and  copies  and  when  occasion   requires   I 
^  b]r  the  law  now  in  beings  or  by  will  not  hesitate  to  express  that 
tliii  act,  or  by  any  rule  or  order  opinion, 
^the  said  Court,  shall  require  to  The  other  Judges  delivered  no 
^  10  sealed."    And  they  cited  opinion  on  the  point,  and  the 
^  V.  BtaJntry^  4  Comb.  28,  decision  was  on  other  grounds. 
<Dd  Appleton  v.  Lord  Braybrook,  Ex  relatwnc. 

S  2 
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1834.        create  an  additional  expence  to  MaUxchy  of  about  SO/1 

or  40/. 

Malachy.         a  clerk  to  the  solicitor  to  Malachy  deposed,  that  he 

In  the  matter  believed  that  the  affidavits  on  which  the  order  issued  were 
of 

Bennetts      not  filed  till  the  day  after  the  order  issued,  as  the  ordei 
and  another,    y^^^  j^^^  ^j^^  j^^j^  ^j.  j^,y  jgg^^  ^^j,^^  ^^^  ^y^^  indorse^ 

ment  on  the  affidavits,  it  appeared  they  were  not  fil 
till  the  18th;  and  that  it  appeared,  by  the  book  kept 
the  secretary  of  bankrupts  office  for  the  purpose 
entering  all  affidavits  filed,  that  the  said  affidavits  wi 
not  filed  till  the  18th  of  July. 

Mr.  Bethell  for  the  prisoner :  — 

The  requisites  in  proceedings  relating  taconiniitnieY7(9 
for  the  non-payment  of  money,  costs,  &c.  are  laid  dowo 
in  the  books  of  practice  as  follows :  — 

*^  In  all  cases  personal  service  upon  the  party  of  die 
copy  of  any  order  for  payment  of  money  or  costs,  master's 
certificate,  &c.,  at  the  same  time  showing  the  originab. 

<<  Personal  demand  upon  the  party  at  the  same  time  of 
the  money,  8:c.  ordered  to  be  paid.  The  affidavit  of  the 
principal,  if  he  personally  made  the  demand,  to  state  the 
above,  and  the  non-payment  of  the  money  to  himself  or 
any  person  duly  authorized  on  his  behalf,  and  that  the 
same  is  still  due  and  unpaid. 

**  If  an  attorney  be  substituted,  a  copy  of  the  powerof 
attorney  is  also  to  be  served  with  and  in  the  same  man- 
ner as  the  before-mentioned  documents;  and  the  attornqf 
to  swear,  in  addition  to  the  personal  service  and  demand 
as  before  required,  that  payment  of  the  money  has  not 
been  made  to  himself  or  to  his  principal,  as  he  hath  been 
informed  and  verily  believes,  (or  to  the  best  of  his  know- 
ledge and  belief,)  or  to  any  other  person  on  behalf  rf 
himself  or  his  principal,  and  that  the  same  is  still  due 
and  unpaid. 


of 


\ 
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*^  If  the  order  be  against  two  or  more  persons,  and        1 834. 
^e  process  of  commitment  be  pursued  against  one  only, 
then  the  affidavit  to  state  non-payment  by  either  (naming      Malachv. 
the  parties)   to  principal,  or  to  any  one   duly  autho-  '"  ^^^  matter 
lized  on  hts  behalf,  and  that  the  same  is  still  due  and      Bennetts 
unpaid.  "^  »°^^^^- 

**  I£  the  first  order  mention  no  time  for  payment  {as 
fourteen  days),  but  be  *  forthwith/  then  a  reasonable 
time  should  elapse  from  the  time  of  the  demand  to  the 
time  of  presenting  a  petition  for  the  four-day  order. 
The  practice  has  been  one  month,  which  is  considered 
reasonable  and  proper,  and  is  to  be  followed."  2  ManL 
It  Gregg.  Dig.  162 ;  Eden.  B.  L.  Appen.  230. 

In  the  present  case  the  order  is  nominally  that  of  the 
Court ;  in  fact  it  is  that  of  an  officer  of  the  Court ;  but 
I  contend  that  it  ought  actually  to  have  been  made  by 
the  Court. 

In  ex  parte  DavisoUf  1  GL  Sf  J.  227,  it  was  con- 
sidered necessary  to  apply  to  the  Court  for  the  four- 
day  order ;  and  if  in  1822  it  was  conceived  that  such  an 
application  should  be  made  to  the  Court  itself,  that 
rule  should  certainly  not  be  departed  from  now,  when 
a  separate  court  is  established,  which  is  constantly  open 
to  suitors. 

Sir  Jokn  Cross :  —  I  do  not  believe  any  case  can  be 
produced  where  a  four-day  order  was  set  aside,  because 
not  actually  made  by  the  Court. 

The  Registrar  (a),  at  the  desire  of  Sir  John  Cross, 
here  stated,  that  the  order  is  signed  ^<  by  the  Court ;" 
that  a  short  petition  comes  in  to  the  office,  stating  the 
personal  service  of  the  order,  the  personal  demand,  and 


(a)  Mr.  Barber. 
8   3 
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1884.        non-payment;  this  is  supported  by  affidavit,  and  there- 
upon the  next  order  issues  of  course,  (a) 


Ex  parte 
Malachy. 


In  the  matter      (^j  q„  inquiry  at  the  regis-  of  course.    This  order  must  be 
of 

Bennetts       trar's  office,  information  has  been  served  personally,  and  a  demaDCl 

and  aiK>ther.    kindly  furnished  that  the  prac-  made.      If  the   money  remain 

tice  is  as  follows :  —  unpaid  at  the  expiration  of  the 

When  part  of  the  order  made  four  days,  another  short  petition, 

Practice  as  to       on  a  petition  is  to  pay  money  again  stating  the  fiicts,  and  pray- 

commiimentfor  ^  forthwith,"    and    no    speci6c  ing  that  a  warrant  of  commk- 

non-payment  of    ^                                             '^  *^               ^ 

money,  &c.         time  is  mentioned,  (which  is  sel-  ment  may  issue,  and  an  affidavit 

dom  done  in  the  first  instance  *,)  in  support,  as  before,  must  be 
the  person  to  receive  the  money  taken  into  the  office,  whereupon 
must  make  a  personal  demand  an  order  will  be  made  of  course 
on  the  person  who  is  to  pay.  for  the  issuing  of  the  warranc 
If  costs  form  the  subject  of  der>  of  commitment.     This  wananl 
mand,  they  must  have  been  pre-  issues  under    the  seal    of  the 
viously  taxed,  and  Mr.  Greg^s  court,  and  is  directed   to  tbm 
certificate  of  taxation  obtained  warden  of  the  Fleet  or  his  dea 
and  filed.    A  copy  of  this  cer-  puties,  and    is   sent   from   thi 
tificate  must  be  served  at  the  office  direct  to  the  warden, 
time   of  demand,  showing   the  The  above  observations  appl 
original,  or  an  office  copy  there-  only  when  the  order  made  5 
of,  as  the  case  may  be.    After  court  is  to  pay  **  forthwith."      ' 
this  personal  demand,  the  ap-  any  specific  time  be  mentioned 
plicant  must  wait  one  month,  then  the  first  application  to  tbs 
a  period  established  by  custom,  office  is  at  the  ex|nration  of  thit 
and  recognized  by  practice.    At  time  for  the  four-day  order  in 
the  expiration  of  the  month  a  the  first  instance,  without  the 
short  petition  must  be  drawn,  intermediate  fourteen-day  order, 
stating  the  fiicts,  and  praying  an  The  office,  however,  will  only 
order  for  payment  within  four  grant    these    orders    of  coune 
days,  or  committal,  and  the  usual  under    ordinary    circumstances, 
affidavit  made  of  demand  and  ^nd  when  every  thing  has  pro- 
non-payment    in    support,    all  ceedcd  in  usual  course.    If  there 
which  must  be   taken    to    the  ^  ^"y  irregularity,  or  any  un- 
office,  where  an  order  to   pay  "sual  circumstances,  then  appli- 
within  four  days  will  be  given  cation  must  be  made  in  open 

— — ^  court.    These  applications  have 

♦  If  any  time  be  mentioned,  it  heretofore  been  ^jr  parte ;  but  it 

is  usually  fourteen  days.  will  be   perceived    by  ex  parte 
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Mr.BetheU:—  1834. 

The  practice  is,  that  unless  a  day  be  mentioned  the      ^ 

-Tfc  lit  ^^  P^^^ 

"^rty  must  wait  a  month,  then  obtain  an  order  to  pay     Malachy. 
^^^thin  fourteen  days  or  some   other  specific  period,        the^  matter 
^^Xd  next  a  four-day  order;  and  it  is  only  after  both     Bennetts 
^^ve  been  dbregarded  that  the  order  for  an  attachment   ^°    "^^   ^* 
n  issue;  but  in  this  case  no  <'day''  was  mentioned, 
^Dr  was  the  order  made  "  forthwith." 
In  Higging    v.  — — ,  8  Ves.  381,  Lord  Eldon 
^^ticed  the  consequences  of  ordering  money  to  be  paid 
^^  forthwith,"  and  mentioned  an  instance  where  an  order 
^-^  these  terms  was  not  acted  on  in  five  years. 

In  Lamb  v.  Withers^  1  Young  §*  Jervis,  453,  an  order 
y^ad  been  made,  directing  the  payment  *'  forthwith"  by 
one  of  the  parties  of  a  sum  of  money  to  another  of  the 
parties.     The  order  was  served,  and  a  demand  of  pay- 
ment was  made  in  the  usual  manner.     A  short  order 
'was  then  obtained  for  the  payment  of  the  money  on  a 
given  day.     That  order  was  also  served,  and  being  dis* 
obeyed,  a  motion  was  made  for  an  attachment  for  non- 
payment of  the  money,  and  a  question  arose  whether 
the  demand  under  the  general  or  first  order  was  suf- 
ficient, or  whetlier  a  new  demand  was  not  necessary 
under  the  short  order.     The  officers  of  the  Court  dis- 
agreed respecting  the  practice.     The  Court  refused  to 
order  the  attachment,  considering  that  a  demand  ought 
to  have  been  made  under  the  short  order,  no  time  for 
the  payment  being  fixed  by  the  general  or  fii*st  order. 


SoUmonSy  post  269,  in  note,  that  in  its  turn.     It  is  presumed  that 

Skr  George  Rose  is  of  opinion  the  Court  would  allow  ic  to  ue 

notice  should  be  given.  brought  on  at  the  sitting  of  the 

Though  it  must  be  on  petition.  Court  as  if  a  mere  motion,  on 

yet  it  does  not  appear  that  it  is  giving  two  clear  days'  notice  to 

necessary  to  wait  till  it  comes  on  the  other  side. 
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1884.  In  Anon.f  14  Ves.  207,  Lord  Eldon  lays  down  the 

practice  to  be,  that,  first  an  order  must  be  obtained  that 

Malachy.     the  party  pay  by  a  given  day ;  and  if  he  do  not,  then 
In  the  niatur  another  order  must  be  obtained,  to  pay  by  another  day, 
BEMNETT8      or  staud  committed. 

and  anot  er.  Another  fatal  objection  to  the  arrest  is  the  form  of 
the  orden  It  is  necessary  that  the  order  should  point 
out  the  person  to  whom  the  money  should  be  psJd, 
otherwise  all  must  join  in  making  the  demand. 

The  application  in  this  case  was  by  GiBmrd  alone : 
that  was  insuflScient.  The  four  are  not  partners; 
therefore  Gilburd  was  not  authorized  to  receive  the 
money. 

In  Wilkim  v.  Stephens^  19  Fes.  117,  it  was  held,  that, 
for  the  purpose  of  commitment  under  an  order  to  pay 
money  within  four  days,  or  stand  committed,  the  person 
serving  the  order  must  have  authority  to  receive  the 
money ;  Lord  Eldon  sa3ring,  **  If  the  person  serving  an 
authority  of  this  sort  have  authority  to  receive  the  money, 
the  other  knows  to  whom  he  is  to  pay  it;  if  not,  he  may 
be  employed  during  the  four  days  in  hunting  for  the 
person  who  is  to  receive ;  and  suppose  his  residence  be 
in  Cumberland?    The  person  who  is  to  pay  most  be 
placed  in  such  circumstances,  that  the  instant  he  is 
served  with  the  order  he  may  know  how  to  deliver  him- 
self from  it,  and  then  his  disobedience  can  be  attributed 
only  to  his  not  being  ready  to  pay." 

Another  objection  is,  that  the  affidavit  of  the  money 
remaining  unpaid  was  not  made  the  day  the  warrant 
issued,  but  previously. 

In  Carleton  v.  Smithy  14  Ves.  180,  it  was  held  that  a 
Serjeant  at  arms  was  not  grantable  under  a  four-day 
order,  to  bring  in  books,  &c.,  till  made  absolute  by  a 
subsequent  order  on  the  master's  certificate,  of  the  same 
date. 
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In  Hopkinsan  v.  Leach^  3  Swanst.  98,  Lord  Eldan  1834. 

"^Id  that  the  master's  certificate  that  books,  &c.  had  

^^O'fc  been  prodaced  according  to  order,  in  order  to  sup-  Malachy. 


a  motion  for  commitment,  must  bear  date  on  the  ^"  ^®  matter 
"J  day  of  the  motion,  otherwise  non  constat  that  the      Bennetts 
ty  had  not  since  the  certificate  and  before  the  motion    *°^  another, 
^^^^^yed,  and  protected  himself  from  the  commitment. 

I'assing  by  these  objections,  I  question  the  power  of 
*^i5  Court  to  issue  the  warrant  under  any  circumstances, 
^^rmerly,  when  a  party  refused  to  obey  the  order  of  the 
Chancellor,  his  Lordship,  having  no  power  to  issue 
*^^*»ocess  to  the  ordinary  officers  appointed  to  execute  the 
its  of  the  common  law  courts,  was  compelled,  in  each 
to  constitute  some  person  a  special  officer,  pro  hoc 
to  arrest  the  offit*nder  under  pretence  of  a  contempt 
court ;  and  the  warrants  of  commitment  were  to  the 
^^arden  of  the  Fleet  and  his  deputies.  This  was  one  of 
^Vose  expensive  and  dilatory  proceedings  intended  to  be 
Remedied  by  the  new  act  (1  &  2  W.  4.  c.  56.),  of  which 
^Jie  preamble  declares,  ^*  That  it  is  expedient  to  provide 
^neans  of  administering  and  distributing  the  estate  and 
^fleets  of  bankrupts,  and  of  determining  the  questions 
Xrhich  irom  time  to  time  arise  touching  the  same,  other 
^han  are  provided"  by  the  former  statutes.     The  first 
^ecdon  of  the  same  act  erects  this  into  one  of  the  courts 
^f  record  at  Westminster  Hall ;  consequently  this  Court 
3s  DO  longer  driven  to  act  in  persanam^  or  compelled  to 
liave  recourse  to  the  doctrine  of  contempt.     The  conse- 
quence is^  that  this  Court  must  pursue  the  course  of  the 
other  courts  of  Westminster  Hall.     That  course  is  to 
issue  a  writ  of  attachment  to  the  sheriff  of  the  proper 
county,  who  thereupon  arrests  the  defaulter,  and  lodges 
him  in  the  county  gaol. 

Instead^  however,  of  issuing  a  writ  to  the  sheriff^  a 


and  another. 
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1834.        special  warrant  issued  to  the  warden  of  the  Fleet,  and 
— — ^        Malachy  was  brought  up  to  Liondon  at  the  expence  of 

Ex  parte  . 

Malachy.      *"*• 
In  the  matter 
of 
Bennetts  Mr.  Swanston,  in  support  of  the  commitment :  — 

There  is  no  distinction,  except  in  words,  between  a 
general  order  to  pay,  and  one  to  pay  "  forthwith."  Tie 
distinction  recognized  in  the  cases,  is  between  an  order 
to  pay  generally,  and  on  a  day  certain.   If  ex  parte  Davi-  - 
9ony  1  GL  if  J.  227,  is  depended  on  as  laying  down  the;^ 
practice,  then  that  case  is  against  this  application :  ther^ 
the  order  was  to  pay  <^  forthwith,"  and  the  applicatior^ 
was  for  the  four-day  order.     And  the  Vice  Chancellor^i 
after  referring  to   the  secretary,  made   the   order 
prayed. 

As  to  the  filing,  it  is  clear  the  affidavit  must  ha 
been  in  the  office  when  the  order  was  drawn  up, 
any  wrong  indorsement  cannot  invalidate  the  commi.T- 
ment* 

[Sir  John  Cross: — It  does  not  appear  that  the  de- 
mand was  made  by  all,  or  by  one  with  the  authority  of 
the  whole.] 

From  the  case  of  Broomhead  v.  Smithy  8  Ves,  357,  it 
appears  that  the  rule  then  was  to  issue  an  attachment  at 
once,  and  it  was  sufficient  if  the  affidavit  were  filed 
before  the  return  of  the  order.  In  that  case  the  attach- 
ment was  objected  to  because  the  affidavit  was  not  filed 
when  it  issued.  Lord  Eldon  (who  was  assisted  by  the 
Master  of  the  Rolls)  decided  on  another  ground.  He 
said,  however,  "  We  are  relieved,  therefore,  from  decid- 
ing, in  this  case,  whether  tlie  affidavit  is  necessary  or  not; 
a  necessity  which  we  are  much  disposed  not  to  acknow- 
ledge, on  account  of  the  practice  of  the  last  fifty  years 
against  it,  and  the  number  of  cases  under  process,  liabl 


and  another. 
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to  the  same  objection,  that  would  be  affected  by  such  a        1834. 
decision."  ^ 

rr^  .  ^^  parte 

The  Court  in  that  case  would  not  have  discharged     Malachy. 
the   order,  but  would  have  permitted  other  aflSdavits  to  ^"  the^^matter 
be   filed,  which  at  any  event  I  ask  may  be  allowed  in      Bennetts 
^e  present  case,  as  the  real  state  of  circumstances  is  not 
iQ  dispute ;  it  is  merely  a  technical  question.     The  ob- 
servations as  to  the  propriety  of  issuing  a  writ  to  the 
"^eriff  only    show    the    expediency    of    altering    the 
existing  practice^  the  jurisdiction  of  the  Court  to  pro- 
^^"^ccl  in  the  present  case  by  a  warrant  being  perfectly 
clear".    In  fact  we  actually  applied  to  the  registrar  to 
'^^^  a  process  to  the  sheriff,  but  he  stated  that  he  had 
^^  Authority. 


»ir  John  Cross :  —  The  question  of  expence  certainly 
*^*^lces  me.  To  execute  this  process  so  far  off,  and  for 
^^  ^mall  a  sum,  does  appear  too  strong-handed.  The 
^^txusel,  however,  not  having  concluded  their  argu- 
^^Ots,  I  will  not  say  whether  there  has  been  any  irre- 
Svlarity. 

Mr.  Bethdl  in  reply :  — 

An  order  to  pay  generally  is  not  equivalent  to  an 
^)rder  to  pay  «•  forthwith."  In  this  order  no  hand  was 
appointed  to  receive  the  costs ,  and  where  there  are  se- 
veral persons,  and  only  one  makes  the  demand,  it  is 
nugatory ;  executors  being  the  only  class  of  persons  of 
whom  one  can  receive  a  sum  and  give  a  discharge. 

A  payment  to  one  could  not  have  been  pleaded  to  an 
action  by  them  all  [a) ;  so  that  Malachy  refusing  to  pay 


(a)  Three  grazien  at  a  fair  market,  one  of  them  returned, 
bad  left  their  money  with  their  received  the  money,  and  ab- 
hobtcss  while  they  went  to  the    scondcd :  the  other  two  sued  the 
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1834. 

Ex  parte 

Malachy. 

In  the  matter 

of 

Bennetts 

and  another. 


to  one,  was  ao  act  of  prudence  and  not  a  contempt 
Moreover,  the  order  was  drawn  up  before  the  origina 
affidavit  on  which  it  was  founded  was  filed. 

[Sir  John  Cross :  —  The  moment  an  affidavit  is  taker 
into  the  office,  and  comes  into  the  hands  of  one  of  th( 
registrars  or  their  deputies,  it  is  filed  :  there  is  no  par 
ticular  act  constituting  filing,  (a)] 

By  an  order  of  the  Court  of  Chancery  made  in  1658. 
Beame^s  Orders,  148,  it  was  specially  ordered  that  nc 
process  of  contempt  should  issue  before  an  affidavit  bad 
been  duly  filed. 

This  order  must  be  considered  as  if  it  had  actual!} 
been  made  in  Court.  If  the  party  had  applied  to  tbc 
Court,  he  must  have  produced  an  office  copy  of  the  affi- 
davit, and  he  ought  to  have  done  the  same  to  the  officer 
If  the  registrar  had  been  asked,  <<  Is  that  affidavit  filed  ?' 
he  would  have  replied,  *<  No;  it  is  in  the  desk  of  one  o 
the  deputy  registrars.'' 

I  therefore  rest  my  case  upon  the  following  circam- 
stances: — 

1st.  That  the  terms  of  GUburd^s  affidavit  do  not 
bring  Malachy  into  contempt;  it  only  stating  a  demaod 
by  himself  alone. 

2d.  That  if  it  do,  it  was  not  filed  when  the  order  was 
made. 


woman  for  delivering  what  she 
received  from  the  three  before 
they  all  came  to  demand  it  toge- 
ther. The  cause  was  clearly 
against  the  woman,  and  judgment 
was  ready  to  be  pronounced, 
when  Mr.  Noy,  as  amicus  curue, 
moved  in  arrest  of  judgment, 
that  the  defendant  had  received 
the  money  from  the  three  toge- 
ther, and  was  not  to  deliver  it 


until  the  same  three  demanded 
it ;  that  the  money  was  ready  to 
be  paid  whenever  the  tbree  men 
should  demand  it  together:  tibis 
altered  the  whole  proceedii^ 

(a)  In  ex  parte  Newion^  S  Rote, 
19,  Lord  Eldon  says,  **  I  have  al- 
ways understood  the  filing  of  an 
affidavit  to  be  the  swearing,  and 
carrying  it  into  the  office." 
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-»    That  it  was  sworn  long  before  used,  and  therefore        ]  834. 
nan.     ^yonsiat  but  the  sum  had  been  paid  since  it  was        """* 

Ex  parte 

^^^n.  Malacht, 

4>t.Vi.  That  the  four-day  order  should  not  have  issued  ^"  '^®  matter 

without  an  intermediate  order.  Bennetts 

and  another. 

Sir  John  Cross:  —  It  appears  to  me  that  the  just 
is  to  order  the  discharge  of  the  prisoner,  without 

if  he  pay  the  sum  for  non-payment  of  which  he  is 
>^  cxmtempt,  and  undertake  to  bring  no  action.  In 
^is  opinion  I  have  ascertained  that  the  Chief  Judge 
^^oinours.  It  was  a  harsh  course  to  issue  this  warrant, 
^^d  had  better  have  been  avoided,  unless  absolutely 
'^^o^^sary.  I  do  not  find  that  any  intimation  was  made 
^^    kim  that  the  warrant  would  be  issued  if  the  money 

not  paid. 

Discharge  ordered,  (a) 

'^i  C^oort  of  Review,  31  May  1835.    case  the  order  was  to  pay  within  After  an  order 
parte  Solomons.  —  In  the    a  week  after  personal  demand;  **^ ^1-7'^*' e  * 
matter  of  Maberlt.  the  week  only  expired  on  the  the  next  order 

r.  Betheii  stoted,  that   an    29th,  and  this  is  the  31  st.  When  if  to  pay  within 

four  oBys  or 
!r  was  made  in  this  case  to    an  order  is  to  pay  "  forthwith,"  g^mi^  ^om- 

a  sum  of  money  within  a    in  practice  a  month  is  always  al-  mitted :  this  is 

after  personal  demand;  that    lowed  to  elapse  before  any  fur-  ^^^^^  j,„j  if  dr- 

^^  demand  was  properly  made    ther  application  is  made.    But  cumstances  ren- 

^    the  22d  of  May,  but  the  mo-    the   present   application    is  on  ^^^  "*  apphca- 
%^^^  "^  .  .*  *  tion  to  the 

^^3r  not  paid;  he  therefore  moved    motion;  that  is  not  usual;  the   Court  neces- 

^^^  an  order  that  the  party  might  regular  course  is  to  present  a  sary,  notice 

^^^j  within  four  days  or  stand  petition,  and  though  I  do  not  say  ^*2ie  other*" 

^^mnntted,  and  for  the  costs  of  but  that  we  may  have  power  to  side. 

^^is  motioHy  and  cited  ex  parte  issue  the  order  asked  on  motion, 

1  GL  4*  J'  227,  where  yet  where  process  of  contempt, 


^^  ^fss  held  that  after  an  order  followed  up  to  attachment,  may 

^^  pay  forthwith,  the  next  order  ultimately  issue,  the  more  formal 

the  four-day  order.  method   of  a  petition  appears 

The  Chief  Judge: — In  this  adviseable. 
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Second 

Subdivision 

Court. 

Jan.  11, 

1834. 

A.  gives  an  ac- 
commodation 
bill  to  B. ,  which 

B.  gives  to  C. 
in  exchange  for 
an  accommoda- 
tion bill  given 
by  C.  to  B. 
A.'s  bill  is 
proveable  by 
the  assignees  of 

C.  against  the 
estate  of  A.,  but 
the  dividend 
reserved. 


Ex  parte  SOLARTE  and  others,  Assignees  of  AIzed< 
—  In  the  matter  of  DYER  and  S WAYNE, 

1  HIS  was  an  application  to  prove  before  Mr,  Co: 
missioner  Merivale^  who  adjourned  the  question  to 
Subdivision  Court,  in  pursuance  of  the  1  &  2  W 
c.  56.  s.  30. 

Mr.  Montagti  for  the  proof. 

Mr.  Ching,  contra. 

This  day  the  judgment  of  the  Subdivision  .Court 
delivered  by  Mr.  Commissioner  Merivak. 

In  this  case  three  distinct  firms  are  concerned :  — 

1.  Knowles  and  Son. 

2.  Dyer  and  Swayne. 

3.  Alzedo  and  Co. 

Knowles  and  Son  and  Dyer  and  Swayne  ex 
accommodation   acceptances,  mutually  drawn   and  ac 
cepted  by  the  two  firms. 

Alzedo  and  Co.  accepted  accommodation  bills  dra^ 
by  Knowles  and  Son,  in  exchange  for  some  of  the  bil 
drawn  by  Knowles  and  Son,  and  accepted  by  Dyer 


Sir  George  Rote: — Such  ap» 
plications  as  the  present  need 
not  be  made  to  the  Court ;  but  if 
any  unusual  circumstance  should 
render  an  application  necessary, 
then  the  better  course  will  be  to 
serve  the  other  side,  and  not  pro- 
ceed ex  parte. 

Motion  dismissed. 


June  3. — ^This  day  Mr. 
stated  to  the  Court  that  he  fb 
on  inquiry,  that  the  four-day 
der  was  of  course  at  the 
whenever  money  remuns  unpaaTrf 
after  a  special  time  hat  been  «V* 
pointed  in  an  order  for  its  p«J^ 
ment. 
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Staayney  and  delivered  to  Alzedo  and  Co.  by  Knowles        1834. 
and   Son.  

£ach  of  the  three  firms  became  bankrupt,  and  none      "^la"  ^^ 
of  the  bills  were  due  at  the  time  of  the  bankruptcies.  and  others. 

On  some  of  these  biUs  accepted  by  Di/er  and  Swayne^  ^p  ^ 

and   which  were   in  the  hands  of  Alzedo  and  Co.  at         Dyer 
their  bankruptcy,   the  assignees  (of  Alzedo  and  Co.) 
seek  to  prove  against  the  estate  of  Dyer  and  Swayne. 

T*he  bills  between  Knowles  and  Son  and  Dyer  and 
StocMyne  (according  to  a  principle  established  by  Lord 
Jif^s^lyn  in  ex  parte  Walhetj  4  Ves.  373,  and  ever  since 
followed,)  do  not  constitute  a  debt  proveable  on  either 
sido  ;  but  although  mere  accommodation  bills,  it  is  clear, 
^^.t,  in  the  hands  of  bond  fide  holders  for  valuable  con- 
sideration, they  are  proveable  against  both  estates,  and 
«is  even  though  such  holders  had  notice  of  the  nature 
^^  ^lie  dealings  between  the  two  houses. 

The  right  of  the  ossigaees  of  Alzedo  to  prove,  depends 

^^  Avhether  the  acceptances  given  by  Alzedo  in  exchange 

^•^    the  bills  drawn  by  Knowles  and  Son,  and  accepted 

y'  Jyyer  and  Swayne^  furnished  a  valuable  consideration. 

Xt  is  a  principle  well  established,  that  if  a  bill  of 
.ange  be  given  expressly  in  consideration  of  another 
.  ^^^>  and  in  exchange  for  it,  as  was  the  case  here,  there 
a  good  consideration,  and  the  holders  may   prove 


unst  the  party  giving  the  bill. 

The  cases  in  support  of  this  position  are  collected  in 

jley  on  Bills,  page  423  to  page  430,  edit.  5th ;  and 

^   would  be  a  waste  of  time,  and  imply  a  doubt  where 

^^ne  exists,  to  analyze  these  cases,  or  inquire  into  the 

^^nciples  on  which  they  were  originally  founded. 

The  assignees  of  Dyer  and  Swayne  do  not  dispute 

^4^e   general  principle^  but  contend   that  bankruptcy, 

^^ving  intervened  before  the  acceptances  became  due, 

Creates  a  distinction,  and  that  there  is  no  debt  prove- 
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1884.        able,  because  no  money  had  actually  passed  from  the 

acceptor  of  the  counter  securities  at  the  time  of  hu 

SoLABTR       bankruptcy.     But  we  apprehend  that  this  cannot  be 

I^^^^^maSc    supported    consistently    with    the   doctrine    that   these 

of  counter  securities,  by  creating  the  liability  to  pay,  do  oi 

and  another,    themselves  constitute  a  valuable  consideration.     Nor  is 

the  view  contended  for  consistent  with  the  fact  that 
the  bills  have  been  negotiated  for  value,  and  thus  a 
benefit  has  been  actually  enjoyed  by  those  to  whom 
they  were  given  in  exchange  for  Dyer  and  Stoayntls 
acceptances. 

Mutual  acceptances  constitute  a  debt  proveable,  al- 
though no  money  have  passed  between  the  exchanging 
parties,  B/(dfe  v.  Caslon,  2  Hen.  BL  574 ;  and  the  fbrmei 
practice  in  bankruptcy,  as  is  stated  by  Bayley  on  Bilb^ 
page  425,  was  in  strict  conformity  with  this  doctrine; 
the  distinction  (which  appears  to  have  been  introduced 
by  Lord  Thurbnv  in  ex  parte  Clanricardej  Cookers  B.  L. 
160,  except  as  varied  under  the  special  circumstances  of 
the  dealing  of  a  banker  by  Lord  Eldon  in  ex  parte 
Bloxam,  8  Ves.  531,)    being,  that  a  party   who  has 
actually  advanced  money,  is  entitled  to  receive  a  divi- 
dend immediately,  while  one  who  has  only  given  bill 
in  exchange  for  bill,  though  he  is  admitted  to  prove^  is 
not  entitled  to  receive  dividends  till  he  have  either  taken 
up  his  own  acceptances,  or  until  the  account  has  been 
finally  settled.  The  case  of  ex  parte  Bhxam,  8  Ves.  581, 
is  an  authority  that  the  law  is  the  same,  whether  the  con- 
sideration be  the  acceptance  of  the  person  to  whom  the 
bill  is  transferred  or  that  of  any  other  person.    M^th 
the  principles  of  the  foregoing  cases  that  of  Sarrat  v. 
Austin,  4  Taunt.  200,  is  not  at  variance.     It  was  there 
held,  that  money  payable  on  a  counter  security  is  not 
a  good  petitioning  creditor's  debt,  unless  he  have  taken 
up  his  own  acceptances ;  the  reason  of  which  is,  as  was 
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cJwervcd  by  Sir  J.  MamfieMj  that  a  debt  in  its  nature        1834. 

contingent  will  not  support  a  commission.      It  would         

be  a  singular  construction  of  those  acts,  that  though  a      Solarte 

n>an,   at  the  time  of  taking  out  a  commission,  be  not  ,  ^"?  others. 

*•  1    1  .  •  .1?.  ..    1       ,      ,  *"  '"®  matter 

entitled  to    receive  a  shilling  out  of  the   bankrupt's  of 

estate,  nor  ever  will  receive  a  shilling,  unless  he  pay  j  th 
his  counter  bill,  he  shall  be  able  to  petition  for  a 
commission.  But  this  reasoning  was  held  wholly  in- 
applicable to  the  right  to  prove  merely,  retaining 
the  dividend,  as  is  manifest  from  what  was  said  in  tlie 
s^'He  case :  "  This  debt  is  not  on  the  face  of  the  in- 
strument contingent,  but  it  is  thus  far  in  the  nature  of 
"^e  transaction  contingent,  tliat  till  the  drawer  has  paid 
his  counter  bill  the  Court  of  Chancery  will  restrain  him 
fpom  receiving  any  dividend."  The  right  to  prove 
under  such  circumstances  is  one  which,  at  law,  would  be 
unquestionable,  although  restrained  in  equity,  in  the 
^'^e  already  mentioned. 

It  has  been  urged,  that  this  case  is  virtually  governed  ExjwrteSotarte, 

vy  ex  parte  Solarte^  2Dta.  8f  Ch.  261,  where  the  Court  <;6i,comincnieil 

^f  Review  decided,  that  the  acceptances  on  which  it  is  now 

^Ught  to  prove  against  the  estate  of  the  acceptors  were 

^t  proveable  in  the  hands  of  the  same  holders  against 

^*^  estate  of  the  drawers ;  but  we  conceive  that  case  is 

Clearly  distinguishable  from  the   present,   on  grounds 

^^>ch,  though  not  marked  with  sufficient  precision  in 

^^  printed  report,  yet  may  be  collected  from  tlie  facts  as 

^^^e  stated ;  and  that  tlie  distinction  thus  furnished  was 

^k.en  by  the  Court  may  be  found  by  referring  to  the 

**^tnhand  writer's  note  of  what  was  actually  said  by  his 

5**Hior  Sir  George  JRose^  who  pronounced  an  elaborate 

J'^^gment,  the  principal  points  of  which  are  either  un- 

^^ticed  or  only  hinted  at  in  the  printed  compendium  of 

*^^  case.     By  the  shorthand  writer's  note  it  appears 

"^^t  the  way  in  which  Sir  George  Rose  put  the  case  was 

Vol.  I.  T 


on. 
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1834.        as  follows:  —  Admitting   that   AlzedOj  putting 

ruptcy  out  of  the  question,  would  have  had  good 
SoLARTE       of  action  against  Knowles  and  Son,  they,  (Knowks 
and  othera.     gon,)  on  the  other  side,  might  have  obtained  an  injum 
of  tion  in  restraint  of  such  action,  on  a  bill  represent! /^ 

I  v^r  PHI 

and  another.    ^^^^  there  was  no  other  consideration  for  their  aooep  — 
tances  h\\tAlzedo*s  unpaid  and  outstanding  acceptances^ 
and  that  he  (Alzedo)  not  being  in  a  state  to  providt^" 
for  those  acceptances,  they  {Knowles  and  Son)  would! 
have  had  to  take  up  both  their  own  and  Alzedcfs  ac- 
ceptances ;  and  that  though  Alzedo  were  to  all^e,  as 
a  ground  for  dissolving  the  injunction,  that  he  {Alzedo) 
had  paid  a  dividend  of  near  \28.  in  the  pound  on  his 
own  acceptances,  yet  this  would  give  him  no  right  as 
against  Knowles  and  Son,  unless  he  could  either  ddivei 
up  the  bills  to  them^  or  otherwise  relieve  them  from  al 
liability  in  respect  to  those  bills.     In  the  present 
the  estate  of  Knowles  and  Son  has  actually  sustain 
the  burthen  of  proof,  and  has  paid  dividends,  amount. — 
ing  to  upwards  of  bs.  in  the  pounds  on  the  aooepK^ 
ances  of  Alzedo;  whence  it  follows,  that  if  Alzedo  were 
admitted  to  prove  in   respect  of  Dyer  and  Swagme's 
acceptances,  taken  by  him  in  exchange  for  bis  own, 
there  would  be  a  double  proof.     This,  while  it  strict/y 
applies  to  the  situation  of  Knowles  and  Son,  the  drawers, 
has  no  application  to  that  of  Dyer  and  Swayne^  the 
acceptors  of  the  bills  now  sought  to  be  proved  agaiosc 
the  estate  of  the  latter. 

Now  this,  though  very  obscurely  intimated  iu  tbe 
printed  report  of  ex  parte  Solarte^  2  Dea.  ^  CL  261 9 
appears  to  be  the  true  ground  on  which  the  decision 
rested,  which  renders  it  unnecessary  that  we  shooid 
look  further  into  the  report  of  that  case,  except  in  ariex 
to  point  out  an  inaccuracy  which  renders  the  report  of 
no  authority  with  respect  to  the  grounds  of  tlie  decision* 

12 
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Sir  George  Bose  is  made  to  say,  in  general  terms,  and  1834. 

^t!io«t  any  qoalification,  that  if  the  bills  "  would  not         

constitute  a  good  petitioning  creditor's  debt,  so  neitlier  Solarte 

ft*^    they  proTeable  under  a  commission ;"  a  position  .  ^"f*  others. 

— u-   i_     1        1         <ii  1   .  .       .     1 1         .     ^       '"  '"®  matter 

^nich,  thus  broadly  stated,  is  not  maintainable,  (a)    But  of 

Ais  part  of  the  report  is  at  variance  with  the  shorthand    andanoiher. 
^^ter's  note,  by  which  his  Honor  appears  to  have  said, 
'^  It  is  certainly  a  general  rule,  scarcely  with  more  than 
one  exception,  that,  in  matters  of  legal  debt,  proveable 
debt    and   petitioning  creditor's  debt  are  convertible 
^itns ;"  to  which  his  Honor  adds,  "  If  the  debt  will 
i^t  do  as  a  petitioning  creditor's  debt,  it  will  not,  if  a 
legal  debt,  do  as  a  debt  to  be  proved ;"  a  most  im- 
portant   qualification,    altogether    overlooked    by    the 
^porters,  and  which  lets  in  the  distinction  of  Sarrati 
^*  AiuHn,  4  Taunt.  200,   that  a  debt  of  this  nature, 
^'^oi^  strictly  proveable,  is  not  a  debt  which  will  sup- 
P<^  a  commission.     Thus  also  it  is  in  the  same  case 
^ted  as  a  ground  of  their  Honors'  decision  in  admit- 
^^  the  proof  in  respect  of  two  bills  (distinct  from 
^'^r  of  those  now  in  question),  that  ^'  although  no 
^*tice  of  dishonour  was  given,  yet  as  they  fell  due  after 
^   bankruptcy  of  Messrs.  Knowles  no  notice  was  re- 
^oisite,''  it  is  impossible  to  doubt  that  this  statement 
'^'^^t  also  have  arisen  from  some  inadvertance  on  tlie 
f^^X  of  the  reporters,   being,    thus  broadly  taken,  at 
'"••'iance  with  the  law  as  established  in  Bohde  v.  Proctor^ 
^^€muifCrts.  517,  and  ever  since  acted  on,  that  al- 
™^High  a  party  entitled  to  notice  have  become  bankrupt, 
^t  does  not  dispense  with  the  necessity  of  notice,  either 
^  tlie  bankrupt  himself  or  to  his  assignees,  if  assignees 
"^'Ve  been  chosen.     But  this  is  an  error  which,  as  it 
^^^^  not  affect  the  present  question,  we  should  not  have 

ta)  Qwere,  Does  not  the  preceding  sentence  of  Sir  George  Rose*% 
^^^^ent  confine  his  observation  to  the  particular  bills  in  question? 
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1834.        adverted  to,  except  for  the  purpose  of  sliowing  liow 

little  reliance  is  to  be  placed  on  this  case  of  ex  parte 

SoLARTE      Solarte^  thus  loosely  reported,  as  an  authority,  even  if  it 

and  othera.     ^g,^  ^^  variance  (which  it  is  not)  with  the  principles  on 

of  which  we  conceive  the  present  case  must  be  decided, 

and  another         ^  distinction  has  been  attempted  to  be  established  as^ 

to  one  of  the  bills  for  293/.,  which  was  an  acceptance  o-^ 
Dyer  and  Sivayne,  given  to  Alzedo  in  exchange  for  «m^ 
acceptance  of  Alzedo^s  to  the  same  amount,  indorsed 
Dyer  and  Swayney  on  which  last  acceptance  Messrs. 
and  Prescott  (the  holders)  have  received  dividends  on 
the  estates  to  the  amount  of  20«.  in  the  pound ;  and 
is  contended  on  the  part  of  the  assignees  of  Dyer 
Swayney  tliat  this  bill  having  been  proved  against  tbei: 
estate,  and  they  having  paid  dividends  to  Grote  auic; 
Prescott  on  its  amount,  and  as  tlie  bill  is  now  in  tbeJs 
possession,  they  are  entitled  to  set  it  off  against  the  cross 
bills  accepted  by  Dyer  and  Swayney  which  is  one  of  thos^ 
now  sought  to  be  proved  by  the  assignees  of  Alzedo. 

On  the  principle,  bowever>  which  we  conceive  ongb  ^ 
to  govern  the  present  case,  which  is  to  be  found  ir* 
ex  parte  Clanricardey  Cooke's  B.  L.  160,  S.  C.  Baykg/ 
on  Bills,  425,  and  the  cases  which  have  followed  tha^ 
decision,  it  will  not  be  necessary  to  make  any  special 
order  respecting  this  bill  for  293/. 

The  order  which  we  think  it  right  to  make  is  tha^ 
the  assignees  of  Alzedo  be  admitted  to  prove  on  al^ 
the  acceptances  of  Dyer  and  Swayne  in  their  hand^9 
retaining  the  dividends  until  further  directions,  after  i< 
shall  have  been  ascertained  what  each  estate,  indudiim^ 
that  of  Knowles  and  Son,  shall  have  paid  on  the  wha^^ 
of  their  mutual  liabilities ;  and,  to  guard  against  acij 
objection  on  the  ground  of  an  indefinite  suspension  of 
payment,  let  any  party  be  at  liberty  to  apply  whenever  ft 
shall  be  probable  that  this  account  may  be  finally  settled* 
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parU  DE  BEGNIS  and  others.— In  Uie  matter  of      C.of  R. 

CHAMBERS.  «^«»-  13, 

1834. 

^^APORTEj  being  tenant  of  the  King's  Tlieatre  or  On  the  appiic*. 
l^^ian  Opera  House  in  the  Hay  market,  London,  under  of  the^a»dmi«8 
^  lease  from  the  assifimees,  at  a  rent  of  13,250/,  in  a  reference  was 

.         1  -^  made  to  the 

August   1833,  petitioned  the   Court  of  Review  for  a  commissioner, 
r-eference   to   Mr.  Commissioner   Hobroyd^   whether   it  ^e^rentdiould 
vrould  not  be  beneficial  to  the  estate  and  the  interests  of  ***  f«luced, 

which  was  done. 

B.he  theatre  that  an  abatement  of  the  rent  should  be  made.  On  the  appii- 

%•  ■%    _  c  J        J        "x*!  •     •  A        cation  of  some 

^iihich  reference  was  ordered.      1  lie  commissioner,  after  creditors,  one 
«xaminin£r  witnesses,  made  the  following  certificate:  "  I  ofwhomoflfered 

,  ^  higher  rent,  the 

liereby  certify,  that,  in  my  opinion,  it  would  be  beneficial  Court  refused 

to  the  estate  of  the  said  bankrupt  that  the  rent  of  the      "* 

-theatre,  referred  to  in  the  said  petition*  for  the  first 

season  and   for   the   residue  of  the   petitioner's  lease, 

should  be  reduced  to  the  sum  of  10,000/.  per  annum, 

provided  the  petitioner  can  procure  good  security  for 

the  payment  of  such  rent  to  the  assignees.     During  this 

inquiry  it  was  stated  to  me  by  a  solicitor,  that  a  client 

of  his  would  give  11,000/.  per  annum  for  the  theatre, 

with  good  security  for  the  payment  of  the  rent;  but, 

ftom  the  evidence  adduced  before  me  witli  relation  to 

die  management  of  the  theatre  from  the  year  1828  to 

1833  inclusive,  and  the  receipts  and  expenditure  during 

^  period,  it  does  not  appear  to  me  that  a  higher  rent 

^  10,000/.  per  annum  will  afford  a  fair  remunerating 

profit  to  a  lessee,  after  paying  all  expences.     Had  the 

fent  been  10,000/.  per  annum  in  1828,  1829, 1830,  and 

1B31,  the  average  annual  profit  to  the  lessee,  after  pay- 

'Ag  all  costs,  would  have  been  about  2,100/.    Dated  this 

l2lh  day  of  September  1833.     Edward  Hobroyd:' 

Laporte  petitioned  to  confirm  this  report.     The  peti- 
tion  was  heard  on  the  21st  of  November  1833,  the 

T  3 
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1834.        assignees  appearing,  and  not  opposing,  wbi 

Court  made  an  order  in  effect  confirming  th< 

De  Bbonis     referring  to  Mr.  Gregg^  one  of  the  deputy  i 

and  otbere.    settle  the  terms  of  tlie  new  lease,  if  the  par 
In  the  matter  .  ,    ,  ,  /.        .  i 

of  about  the  same,  with  liberty  for  either  pan 

On  the  22d  of  November,  on  the  applia 

present  petitioners,  the  drawing  up  of  this 

suspended. 

This  was  a  petition   praying   that  the 

already  had  should  be  rescinded,  the  certific 

defective  and  erroneous,  and  discliarged  o 

or  that  it  might  be  referred  back,  and  that 

time  the  order  shoidd  not  be  drawn  up. 

Mr.  Temple  and  Mr.  O.  Anderdonj  for  1 
contended  that  the  order  ought  to  be  disci 
costs,  having  been  improperly  and  collusivel; 

Mr.  Swansion  and  Mr.  Moniaguj  for  the 
Chambers,  said  that  the  amount  of  rent  of 
the  only  point  for  consideration,  one  very 
cumstance  being  the  permanent  good  or  ba 
the  management  of  the  tenant  may  prod 
obvious  that  it  might  be  most  injurious  to 
offer  from  a  man  wholly  unacquainted 
Dinnagement,  the  ultimate  eflect  of  whici 
ruin  of  the  concern.    If  the  assignees  ha^ 
themselves  in  assenting  to  the    reducti 
proper  course  is  to  petition  to  charge 
without  their  wilful  default,  they  might 

Mr.  Twiss  and  Mr.  Acen,  for  Lapoi 


The  Chief  Judge:  — 
The  order  coiiiplainud  of  is,  as  it  « 
of  the  applicants,  mere  waste  papei 
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^no>I  order  reluctantly,  knowing  that,  if  the  assignees         1834. 
wrong,  the  report,  though  confirmed,  would  be  no 


justification  or  protection,  and  that,  if  rights  they  might     De  Begnis 
confidently  proceed  without  the  order  of  this  Court;  but  ,  ^"|j  ^^*'®"- 

«  m  1116  m&Hcr 

It  ivas  urged,  that  it  would  at  least  furnish  evidence  of  of 

theur  good  intentions,  and  even  enable  creditors  to  come  ^"a*'®*^*^' 
forMrard,  if  there  were  any  objections ;  and,  finally,  the 
oi^er  was  made  on  importunity.  The  whole  amounts 
^o  no  more  than  an  application  to  reduce  rent  made  by 
the  tenant,  the  assignees  consenting,  and  the  Court  con- 
fi'^tning.  The  only  use,  therefore,  of  the  order  is  to 
Pix^ve  that  the  assignees  acted  openly. 

iThe  same  reasons  which  would  have  led  me  to  refuse 
^^  order  originally  now  induce  me  to  refuse  this  appli- 
cation to  annul  it.  At  the  present  moment  that  order 
'^'^^  no  effect  on  the  rights  of  the  petitioners  to  call 
^^  assignees  to  account;  but  I  am  apprehensive  that 
^  the  Court  made  any  order  on  their  petition,  they 
^oold  be  so  bound  thereby  as  to  be  deprived  of  their 
i^etkiedies. 

Ilie  Court  might  also  refuse  to  interfere  on  the  pre*  The  Court  will 
^^<it  occasion,  quite  independently  of  the  merits,  and  on  minutes  of  an 
"*^  simple  ground  of  this  being  an  application  to  rescind  ^"^^^^J^JJo^J  ^f 
^^  'Vary  an  order  made  by  persons  not  bound  by  it,  nor  persons  not 

rw*.       .  •  I      1  •  1    •  •  •  parties  to,  or 

H^^nies  to  It,  and  which  is  yet  in  minutes.  bound  by  it. 

I  wish  it  to  be  distinctly  understood,  that  the  ground 
^  xny  refusal  to  accede  to  the  present  application  is,  that 
^V  so  doing  some  confirmatory  force  might,  as  against 
^^  present  applicants,  be  given  to  an  order  which  ought 
^^^1:  to  be  so  confirmed. 

"This  petition  must  be  dismissed,  but,  the  Court  not 
^^ing  unanimous,  without  costs. 

Sir  John  Cross:  —  I  hope  that  nothing  I  say  will 
*Vjure  the  assignees,  or  tend  to  impeach  the  uprightness 

T  4 


I 
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183i»        of  their  motives.     It  has  been  urged,  that  we  ought 
V      refuse  to  interfere  to  discharge  the  order  in  questio 
De  Begnis     because,  in  a  case  before  Lord  Eldon^  he  declined  to 
In"the  matter  ^"  ^'^^  application  of  a  lessee.     I  continually  hear 
of  which  difierent  Chancellors  have  refused  to  hear  ci 

C7lt  AMBERS. 

to  induce  this  Court  to  refuse  to  interfere  on  simi/i 
occasions ;  but  it  by  no  means  follows  that  because 
Chancellors  sitting  in  a  court  overburthened  with  bu«  - — 
ness  readily  admit  reasons  for  avoiding  to  hear  causes^-^ 
that  this  tribunal,  which  is  not  so  overloaded,  sboulc^ — 
decline  to  entertain  petitions.    It  has  been  said,  we  nee( — ^ 
not  vary  this  order,  because  it  is  of  no  validity.    I  d< 
not  wish  to  hear  the  orders  of  any  Court  treated  a=- 
nullities.     This  Court  ordered  an  inquiry,  whereiipoi^^*n 
a  report  was  made  and  confirmetl ;  and  why  ?  for  wha^^t 
was  all  this  done  ?  for  the  benefit  of  the  creditors.     Btg^   \t 

the  report  is,  that  De  Begnis  offers  11,000/.  with  seen 1- 

rity ;  and  the  reason  given  for  not  approving  of  the 
is,  that  the  lessee  could  not  receive  enough  profit  if 


paid  11,000/.     If  that  reason  be  valid  this  conclusi^io 
must  be  arrived  at,  that,  if  Laporte  himself  were  now  to 
offer  to  pay  11,000/.,  the  assignees  ought  to  refuse  to 
receive  more  than  10,000/.    When  the  Court  confinnecf 
the  order  it  was  done  as  a  matter  of  course,  there  bdtug 
no  opposition.     It  is  now,  however,  opposed,  and  the 
question  arises,  Have  the  petitioners  any  locus  standi  in 
curia?     In  my  opinion   they  undoubtedly  have;  ihey 
are  the  cestuis  que  trust  of  the  assignees,  and  state  that 
the  certificate,  if  acted  on,  will  induce  results  highly 
injurious  to  their  interests.      1  therefore  regret  that  I 
cannot  concur  in  the  opinion  that  they  have  no  such  in* 
terests  as  to  entitle  them  to  the  prayer  of  their  peuiion. 

Sir  George  Rose :  — 

This  is  a  very  simple  case.     The  assignees  have  k^ 
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^^^t.»n  property  at  a  given  rent,  and  have  reason  to        1884, 

^^»*^lc  Uiat  it  should  be  reduced.     The  proceedings  sub-         

^^q.taent  to  the  petition  of  Laporte  do  not  alter  or  vary     De  Beonis 

^^r  orimnal  position,  either  as  affects  their  riirhts  or  ,  *"^  others. 
Ii    m^-i.  .  .  I         1       \«  1  .  In  the  matter 

**^Oilities ;  neither  the  reference  to  the  commissioner,  nor  of 

^«   confirmation  of  his  report  by  the  Court,   shields     ^HAMBEas.. 
^em  from  any  responsibility,  if  they  have  not  properly 
^^anaged  and  dealt  with  the  estate.   They  have  taken  on 
Yenisei ves  to  reduce  the  rent  to  10,000/.,  and  the  order 
^f  this  Court  is  merely  to  be  taken  as  a  circumstance 
Evincing  their  intent  to  act  properly  in  so  doing.     The 
t)nly  question  can  be,  Have  they  as  trustees  acted  pro- 
perly in  so  doing  ? 

Putting  the  case  most  strongly  for  the  petitioners,  — 
suppose  the  commissioner   had   reported   that  a  lease 
ought  to  be  executed  to  De  Begnis^  if  the  assignees 
thought  otherwise,  we  should  have  no  authority  to  com- 
pel them  to  do  so.     It  is  true  the  Court  often  interferes 
where  its  orders  cannot  be  considered  as  judicial,  and 
are  not  binding  on  all  parties,  {a)      Such  orders  are 
usually  concerning  the  administration  of  assets.     Sup- 
pose we  were  to  refer  this  back  to  the  commissioner,  and 
lie  found  that  De  Degnis  ought  to  have  been  lessee,  what 
authority  should  we  have  to  order  the  assignees  to  accept 
him  as  their  tenant,  if  they  were  reluctant  ?     The  order 
made  niei;ply  gives  confidence  to  the  assignees ;  it  confers 
iio  right  on  any  pei*son,  nor  docs  it  deprive  any  person 
of  any  right. 

The  only  method  which  the  petitioners  could  pursue 
in  this  case  (supposing  the  assignees  to  have  acted  un- 
advisedly) would  be  to  petition  for  their  removal,  or  to 
charge  them  on  the  ground  of  gross  dereliction  of  duty. 
On  such  a  petition  how  would  the  facts  be  ?     That  De 

(a)  Sec  2  C/irUiian,  B.  L.  6,  edit.  2d. 
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1834. 

Ex  parte 

De  Begnis 

and  others. 

In  the  matter 

of 

Chambers. 


Begnis  offers  11,000/. ;  this  by  itself  amounts  to  nothing, 
as  it  may  be  more  advantageous  to  the  estate  to  let  lo 
one  man  for  10,000/.  than  to  another  for  12,000/.,  ia 
these  cases  money  not  being  the  only  test:  would  this  be 
enough  to  enable  the  Court  to  remove  the  assignees? 
Tiie  parties  here,  however,  ask  to  rescind  the  order, 
which  they  are  not  entitled  to  do^  as  it  only  protects  the 
assignees  from  the  imputation  of  improper  motives,  and 
gives  them  no  right,  and  deprives  no  creditor  of  any 
right  he  may  have  as  against  them* 


Petition  dismissed.     The  assignees'  costs  out  of  the 
estate. 


C.  of  R. 

Jan.  14, 

1834. 

Under  a  fiat 
against  a  bank- 
er, one  person 
allowed  to  prove 
on  behalf  of  a 
large  number 
of  holders  of  lA 
notes ;  not  in- 
terfering as  to 
the  assignees  or 
the  certificate. 


Ex  parte  GORDON.— In  the  matter  of  MABERL\         — 

Mr.  MONTAGU  applied   for  an  order,   that 
person  might  prove  on  behalf  of  a  large  number 
creditors,  being  holders  of  1/.  notes;  he  not  interferi 
in  the  choice  of  assignees,  or  with  the  certificate, 
he  stated  the  case  of  the  Portsmouth  Bank,  cited  in 
parte  Rogers,  Buck,  490,  and  said  a  similar  order  k^id 
.  been  made  under  the  bankruptcy  of  FauntUroy. 


Ordered. 
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"parte  J.  DAVY  and  W.  LEE,  assignees,  &c.  and      C.  of  R. 
H.  >IUNN.  — In  the  matter  of  CHAMBERS,  Jan.\^^\6y 
GRAINGER,  and  CHAMBERS.  *^^*- 


N  1812  a  joint  commi^^n  issued  against  the  bank«  The  Court  have 
upls.    The  two  Chambers  both  died  some  time  previous  restrain  the 


this  petition,  having  obtained  their  <»rtificates.  ^I'J^ng  ^*"" 

In  November  1812  Grainger  petitioned  that  the  time  actions  to  upset 

-^  .11  1  11.  1  11      his  commission. 

mor  bis  surrender  might  be  enlarged,  which  was  ordered ;    .  - 
lut  he   failed   to  surrender   at   the    appointed    time;  two  years,  and 
^whereon  a  warrant  issued  for  his  apprehension,  but  he  the  Court  will 
absconded.    In  1819  he  petitioned  for  a  meeting  for  his  ^„*J^„  fj^^,^ 
surrender,  which  was  ordered,  the  assignees  consenting,  bringing  actions 
He  surrendered  accordingly,  and  after  several  adjourn-  chasers  under 
ments  of  his  examination  he  was  committed  for  gross  *^*^  commiision. 
prevarication;    he  remained  in  prison  till  1823,  when 

the  commissioners  ordered  his  discharge,  on  the  ground 

that  his  mind  was  unsound. 

In  1813,  or  1814,  the  assignees  brought  an  action 

against  a  creditor,  who  took  them  by  surprise  in  dis- 

pEmting  the  validity  of  the  commission,  and  the  verdict 

^ras  against  them ;  a  new  trial  was  moved  for,  but  it  did 

liot  appear  what  the  result  was. 

In  1824  Grainger  commenced  an  action  of  trover 

*^ainst  Mr.  George^  for  a  box  delivered  by  Grainger  to 
Wm,  on  purpose  to  try  an  action  to  disturb  the  com- 
'^^ion.  George  delivered  the  box  over  to  the  assignees, 
^no  defended  the  action,  and  pleaded  the  statute  of 
hoiitations,  and  Grainger  was  non-suited.  The  box 
^^tained  old  clothes,  and  papers  of  no  value. 

In  1825  die  assignees  sold  parts  of  Grainger's  real 
^*^Uites,  and  in  1828  llity  sold  other  portioiiii.  At  the 
'^Uer  sale  Mr.  Mann  wab  a  purchaser. 
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1834.  In  1832  Grainger  commenced  an  action  of  ejectment 

\ against  a  lessee  of  Munn\   and  he  also    commenced 

Davy        Other  eleven  different  actions  of  ejectment  against  dif- 

and  others,     ferent  purchasers  from  the  assiimees* 
In  the  matter  ^  ° 

of  In  September  1832  Grainger  petitioned  to  supersede, 

ancTot^he're  ^^^^  ^^*  petition  was  dismissed,  with  costs  to  be  paid^ 
by  him  personally.  Grainger  had  not  obtained  hi^^ 
certificate. 

The  petition  prayed,  that  Grainger  might  be  re* 
strained  from  further  disputing  the  validity  of  the  com« 
mission,  or  proceeding  at  law  for  that  purpose,  and  that 
oil  actions  now  pending  having  that  object  in  view  might 
be  stayed ;  and  also  that  Grainger  might  join  in  and 
confirm  the  conveyances  made  by  the  assignees. 

Mr.  Bethellf  for  the  petitioner,  after  stating  the  facts 
of  the  case,  was  stopped  by  the  Court. 

Mr.  Swanaton  and  Mr.  Russell  for  the  bankrupt :  — 

First,  it  is  submitted,  that  the  Court  of  Review  has 
no  jurisdiction  to  make  the  order  prayed. 

The  jurisdiction  now  asked  can  only  be  exercised  by 
a  court  of  equity,  and  on  a  bill  filed.  Though  in- 
stances may  be  found  in  which  the  Lord  Chancellor, 
sitting  in  bankruptcy,  occasionally  granted  such  injunc* 
tions  on  petition,  yet  such  jurisdiction  was  exercised  as 
Lord  Chancellor,  (a)  The  Lord  Chancellor,  therefore, 
bringing  his  powers  as  an  equity  judge  to  the  assistance 
of  those  he  possessed  when  sitting  in  bankniptcy,  exer- 
cised jurisdiction  in  many  instances  in  which  this  Court 
cannot,  being  a  tribunal  sitting  in  bankruptcy  only. 

The  Lord  Chancellor  having  the  power,  either 
Lord  Chancellor  or  as  sitting  in  bankruptcy,   migh 

{a)  Sec  cjc  parte  WarwicX:^  Buck,  327. 
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declare,  "  I  think  fit  to  exercise  that  power  on  petition         1834. 
^one,  which  I  undoubtedly  may  exercise  on  bill."    But 
%^ he  jurisdiction  of  this  Court  is  limited  by  bankruptcy,         Davy 

^d  no  application  can  be  made  on  bill,  and  conse-  .  *"^  others. 
'^'^  ,  ,  In  the  matter 

^uently  the  injunction  cannot  issue  from  this  Court.  of 

In  Flower  v.  Herbert^  2  Ves.  sen.  326  (a),  an  applica-     ^a'ot'hew. 
tion  for  an  injunction  was  made  on  a  bill  filed.     In 
Kirkpatric  v.  Dennett^  1  Sim.  §•  Stu.  408,  S.  C.  1  Gl.  §•  J. 
300,  the  application  was  by  bill,  and  though  a  demurrer 
was  allowed  it  was  on  another  ground. 

[Sir  G.  Boee: — It  certainly  appears  by  the  early  cases, 
that  restraining  the  bankrupt  from  bringing  actions  was 
formerly  thought  a  circumstance  of  equity  which  could 
only  be  obtained  by  bill,  but  in  subsequent  cases  it  was 
ordered  on  petition ;  and  reference  to  first  principles  shows 
It  may  be  done  on  petition.  Where  the  committees  of 
lunatics  are  interfered  with,  where  trespasses  are  com- 
mitted on  property  to  which  a  receiver  is  appointed,  or  on 
that  held  by  any  other  officer  of  a  court  under  a  seques- 
tration, the  Court  always  interferes  to  protect  its  officers 
on  petition ;  and  the  protection  demanded  in  those  cases 
is  analogous  to  that  now  asked  by  the  assignees,  who  are 
officers  of  this  Court.] 

In  all  the  cases  referred  to  there  was  a  preceding 
^3ecree  which  bound  all  parties,  who  were  previously 
lieard^  but  in  bankruptcy  the  party  is  adjudged  a  bank- 
rupt behind  his  back. 

Ex  parte  Gbssop,  2  GL  ^  J.  268,  is  a  strong  case ;  it 

"^ras  a  petition  to  restrain  the  bankrupt  from  proceeding 

at  law  to  dispute  the  validity  of  his  commission.    The 

counsel  for  the  bankrupt  contended  there  was  not  any 

jurisdiction  by  petition,  in  support  of  which  they  cited 

JEbwerv.  Herbert^  2  Fes^seix.  326^  but  they  added  there 

{a)  Sec  note  to  Kirkpatric  v.  Dennett^  I  GL  ^  J.  SCO. 
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1834.       were  indeed  three  cases  where  the  ocmtrary  doctrine  had 
"""""        been  held ;  ex  parte  Grcaiiy  Buckf  92 ;  Kbrhnxirie  v.  Den- 

Sm  pttrtc 

Davy         nett^  1  Sim.  Sf  Stu.  408 ;  and  ex  parte  CuUeH^  1  GLIfJ. 

and  others.     211;  but  they  ursed  that  these  cases  were  not  founded  on 
la  the  matter  '  -^      ® 

of  principle ;  and  Lord  Eldan,  after  examining  all  the  cases^ 

and^othert  ^*^  '*®  ^^  satisfied  the  only  remedy  was  by  bill,  and 
dismissed  the  petition  with  costs.  In  ex  parte  Lee, 
2  Gl.SfJ.  332,  the  injunction  issued  on  petition;  but 
that  case  was  not  decided  by  Lord  EldoUf  as  he  left  the 
Court  before  it  was  adjudged,  and  Lord  lA/ndhmtt 
was  not  aware  of  Lord  EldofCs  decision  in  ex  parte  Gke" 
sqpf  2  GL  8f  J.  268,  as  it  was  not  cited. 

In  ex  parte  Tliompson^  cited  in  ex  parte  Granij  Buck, 
91  (a),  Lord  Thurhw  lield  that  be  could  not  interfere  on 
petition.  And  lastly,  in  ex  parte  Hornby ^  Mont.  If  BU.  1, 
on  a  petition  presented,  the  Lord  Chancellor  stated, 
in  his  judgment,  that  had  the  case  rested  simply  on 
acquiescence  he  was  by  no  means  prepared  to  state  that 
he  should  issue  the  order  prayed. 

It  is  therefore  submitted,  that  the  proper  mode  of 
applying  to  the  Lord  Chancellor  was  by  bill. 

But  assuming  that  the  Chancellor  would  have  issued 
the  injunction  on  petition,  it  does  not  follow  that  this 
Court  can  do  so.  It  is  incontrovertible  that  originally 
the  application  was  by  bill,  petitions  being  afterwards 
occasionally  introduced*  Now  there  can  be  no  doubt 
the  Chancellor  had  jurisdiction  to  issue  the  injunction, 
and  it  was  in  his  discretion  to  regulate  the  method  by-^- 
which  applications  should  be  made,  whether  by  bill  oi 
petition  ;  but  this  Court  has  not  jurisdiction  to  pi 
either  by  petition  or  bill,  it  being  a  matter  solely  oogni: 
able  in  a  court  of  equity.  Before  the  year  1817  n« 
practitioner   ever   conceived   that    the   jurisdiction   t 

(/i)  See  Chavibers  v.  Thompson,  4  Broum,  C.  C.  433. 
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restnin  the  bankrupt  could  be  exercised  on  petition ;         1834. 

subsequendy  however  to  that  time  a  practice  was  creep-        

Jng  ia  of  acting  on  peUtion  ;  but  in  1825  Lord  Eldon,  in         Davy 

^ parte  Glossop.  2  Gl.  8r  J.  268,  solemnly  reviewed  the  ,  »";*  °^*^®"- 

In  llie  matter 

<^ases  in  which  the  Court  had  acted  on  petition,   and  of 

orer-ruled  them.  CH*othe«. 

Mr*  Bethettj  in  reply,  was  stopped  by  the  Court. 

The  Chief  Judge  :  — 

The  question  now  before  the  Court   is  as   to   tlie 
jurisdiction.     It  is  contended  that  there  is  none,   be- 
cause before  the  establishment  of  this  Court  the  Lord 
Chancellor,  sitting  in  bankruptcy,  had  none.  The  foun- 
dation of  that  argument  rests  on  the  assertion  that  the 
Chancellor  could  not,  on  petition,  issue  such  an  in- 
junction.     If  I  found  that  by  the  last  decision  of  the 
Chancellor  before  the  erection  of  this  Court  (a)  it  was 
decided  it  could  not  be  issued  on  petition,  then  this 
Court  would  not  have  power  to  grant  the  injunction, 
the  Bankrupt  Court  Act  (1  &  2  W.  4,  c  56,)  giving 
power  to  determine  ^^all  such  matters  in   bank- 
iptcy  as  now  usually  are  or  lawfully  may  be  brought 
^  petition  or  otherwise  before  the  Lord  Chancellor." 
Were  then  injunctions  **  usually"  granted  by  the 
^^hancellor  **on  petition?"     It  is  said  that  ex  parte 
Grbttcp  (ft)  is  decisive  that  the  application  should  be  by 
"ill,  and  not  by  petition.    To  no  decision  would  I  bow. 
"^ith  greater  deference  than  to  Lord  Eldon's ;  but  since 
'^  decision,  cases  have  been  adjudged  the  other  way ; 
'^hich,  tc^ether  with  the  uniform  current  of  practice, 
^'hows  that,  of  late,  injunctions  have  issued  on  petition. 
^e  question  therefore  is,  does  this  case  fall  within  those 

(ff)  Er  parte  Hornby,  Mont,  i  Bit.  I.  (*)  2  GL  i  J,  268. 
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1834*  referred  to  by  the  act  by  the  words  <^  usually  on  peti 

tion?**     I  am  of  opinion  that  it  does,  and  consequently 

Davy  ^^^  ^^  have  tlie  fullest  authority  and  jurisdiction  U 

and  others,  entertain  this  petition  and  decide  the  question  on  thi 

In  the  matter  ,                   '^                                             ^ 

of  merits. 


Chambers 
and  others. 


Sir  John  Cross : — 

When  a  question  as  to  the  jurisdiction  of  this  Court 
arises,  it  appears  to  be  taken  for  granted  that  we  have 
none,  unless  the  question  be  on  all-fours  with  some 
former  case  in  the  books  of  reports ;  and  thus  the  re- 
ported cases  are  considered  as  the  measure  of  our  juris- 
diction ;  but  the  Bankrupt  Court  Act  is  that  measure, 
and  gives  us  power  in  all  matters  in  bankruptcy.  Is  not 
the  question  now  before  us  <^a  matter  in  bankruptcy?'' 

It  is  an  old  maxim  that  boni  judicis  est  anqjUari 
jurisdidionem ;  the  meaning  of  which  is,  not  that  it 
should  be  stretched,  but  that  it  should  be  extended  so 
as  to  cover  those  doubtful  cases  in  which  otherwise  a 
failure  of  justice  would  ensue :  taken  in  that  sense  the 
maxim  is  as  wise  as  it  is  ancient.  There  is  one  excep- 
tion to  the  maxim,  applying  to  inferior  jurisdictions^ 
which  the  superior  jurisdiction  always  confines  within 
the  letter  of  the  act,  and  for  wise  reasons.  But  it  would 
be  to  surrender  our  station,  which  is  that  of  judges 
of  a  superior  court,  if  we  were  to  restrain  our  juris- 
diction as  if  this  were  an  inferior  court.  All  Chan- 
cellors, when  sitting  in  bankruptcy,  have  acted  on  this 
maxim;  for  where  is  the  ground  of  the  multi&riooa 
jurisdiction  in  bankruptcy  ?  Not  in  any  statute  :  that 
of  Henry  VIII.  gave  no  other  authority  to  the  Lord 
Chancellor  than  to  fix  the  great  seal  to  a  commission.  1 
believe  that  no  instance  of  the  Lord  Chancellor's  exer- 
cising any  other  jurisdiction  occurred  for  a  centurj 
afterwards.     The  first  case  I  find  was  one  before  Lord 
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^^€»€tingham  concerning  (a)  a  proof,  and  he  was  much  1834. 

»ta.mled  by  the  application^  though  he  finally  made  an  

^  Ex  parte 

^^■d^r.    Then  the  5  Geo.  2,  c.  30,  sect  31,  conferred  a  Daty 

power  on  the  Lord  Chancellor,  viz.  to  vacate  the  ,  *"^  others. 

'^                                                     '                     ,       ,  In  the  matter 

lent ;    and  that  remained    the  only   legislative  of 

^«t:liority  till  Sir  Samuel  BomiUy's  Act  (6)  gave  po^er  ^a^othe" 


Xhe  Lord  Chancellor  to  order  payment  of  dividends^ 
y  finally,  Lord  EldoUy  in  ex  parte  Bradley  ^  1  Rose^ 
,  observes,  <^  I  am  convinced  that  it  was  the  inten- 
of  the  l^slature,  in  giving  jurisdiction  to  the  Chan- 
or  in  bankruptcy^  to  give  him  power  to  use  in  bank- 
the  authority  used  in  cases  in  chancery  where  no 
€  authority  is  given  by  the  statutes.  In  this  Lord 
supports  me." 
Xlnder  this  state  of  things  this  Court  was  instituted ; 
its  jurisdiction  is  given  by  general  words,  which, 
'**^«  all  general  words,  leave  some  room  for  doubts, 
^«ich  it  is  our  duty  to  remove  as  fast  as  they  arise.  It 
^^>tild  be  little  short  of  an  absurdity  to  suppose  that  the 
^^^^^''''^ure  could  have  intended  we  should  have  no  juris- 


^^^^Kition,  save  in  cases  precisely  parallel  to  those  in  which 
^^^  Lord  Chancellor  had  before  acted  :  the  words  of  the 
^^^-tute  are,  that  we  shall  have  superintendence  and  con* 
^^^^ul  in  all  matters  of  bankruptcy,  and  shall  also  have 
er,  jurisdiction^  and  authority  to  hear  and  determine, 
r  and  allow,  all  such  matters  in  bankruptcy  as  now 
^^^lally  are  or  lawfully  may  be  brought  by  petition  or 
erwise  before  the  Lord  Chancellor. 
I  agree  with  his  Honor  the  Chief  Judge  in  his  inter- 
action of  these  words ;  but  that  is  not  all :  the  act 
'^8,  or  "  lawfully  may  be  brought."   I  think  these  words 

<«)  Anon.  1  c?^  -^  ch.  275, 1676. 

<*)  49  Geo.  J,  c.  121,  »^f  12^  now  6  Geo.  4,  c.  16>  sect,  ill 

Vol.  I.  u 
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18S4*       enable  this  Court  to  hear  many  causes  on    peut^ 

'  which  the  Lord  Chancellor  would  only  have  heard        

])^Y        ^^-     ^^  Lord  Chancellor  often  ordered  bills  U>      Mx 

and  others,     fij^  ^g  ^  matter  of  discretion  and  expediency^  when  J» 
In  the  matter  •  •  t»        -»-- 

of  could  have  decided  the  question  on  petition.     Bat  t^ 

^d^^^     that  as  it  may,  we  have  jurisdiction  in  all  matters  ^ 

bankruptcy,  and  this  is  one. 

The  Court  of  Chancery  was  loaded  with  more  bu^"^' 
ness  than  could  be  transacted  there,  cases  were  in  arre^^ 
for  years,  and  therefore  the  bankruptcy  business 
transferred  to  this  Court:   consequently  it  is  not 
duty  captiously  to  repudiate  jurisdiction.     I  am  of  op' 
nion  that  it  was  the  intent  of  the  legislature  to  send 
all  matters  in  bankruptcy,  and  that  whenever  aqi 
tion  of  jurisdiction  arises,  our  first  consideration  shooSd 
always  be,  is  it  a  matter  in  bankruptcy  ? 

I  entertain  no  doubt  but  that  the  present 
clearly  within  our  jurisdiction. 

Sir  George  Rose : — 

As  the  Court  from  which  our  jurisdictiiHi  is 
ferred  proceeded  in  sudi  cases  as  the  present  on  petitioDy 
we  are  bound  to  do  the  same. 

No  practitioner  would,  of  late  years,  have  advised  a 
bill  in  order  to  obtain  the  Chancellor*s  dedskn  oo  the 
subject  matter  of  this  petition.     I  am  ready  to  admil, 
however,  that  my  private  opinion  always  has  fcUowed 
those  of  Lord  Thurlow  and  Lord  JBUm,  that  to  ffle  a 
bill  was  the  proper  course  to  pursue ;  but  sudi  has 
been  the  practice. 
The  Court  em        If  we  are  right  in  deciding  that  we  can  interfere  In 
•^y  ^^h^^hT   P^^**^**^  ^^^^^  ^^  petition,  then  our  jurisdictioQ 
bankrupt  in       further  than  is  imagined,  and  will  enable  us  t<^  ^^7 
wy  court.         action  toat  the  bankrupt  may  bring  ^  "^1  court. 
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I   be  the  result,  which  is  inevitable  ;  and  I  only  now        1834. 

ntion  it  lest  it  should  be  imagined  the  Court  does  not        

^,  « .     .    ,  Ex  parte 

^aee  the  consequences  of  its  judgment.  Davy 

[n  ex  parte  Bryant,  1  Ves.  8r  B.  211,  the  application  ,  «n^  others- 

i_  .  .  ,     ,        1 ,  1  In  the  matter 

(  by  petition,  and  the  ablest  counsel  were  engaged ;  of 

that  if  any  rule  prevented  the  hearing  on  petition  it  jyj^d^henu 
:ild  have  been  noticed.  There  are  certainly  cases  in 
ich  it  has  been  held  that  the  proper  mode  of  pro- 
ding  was  by  bill ;  but  the  preponderance  of  authority 
OS  the  other  way :  the  present  Master  of  the  Rolls, 
present  Vice  Chancellor,  and  the  present  Chancellor, 

all  of  opinion  that  injunctions  may  issue  on  peti- 
ij  in  which  the  profession  have  acquiesced,  and  it  is 
r  the  settled  practice.  So  that  if  we  declare  we  have 
jurisdiction  on  petition,  we  place  the  Court  in  great 
i<mlty,  and  do  a  thing  not  very  decent  to  the  Lord 
ancellor,  whose  last  decision  was  that  petition  was 

proper  mode.  It  has  been  said  that  in  all  cases 
ere  courts  interfere  to  protect  their  officers  there  has 
!ii  a  decree  on  which  the  court  acts :  is  not  the  adju- 
fttion  in  bankruptcy  sufficiently  analogous,  for  this 
:*po6e,  to  the  decree  in  equity  ?  and  as  to  the  adjudi- 
ion  being  ex  parte^  the  bankrupt  in  the  present 
Umee  has  admitted  the  validity  of  the  bankruptcy  in 
order  which  he  obtained  to  enlarge  the  time  for  his 
t^endering. 

tn  Itmacy,  though  a  person  has  been  found  lunatic, 
I  a  committee  appointed,  yet  the  finding  may  he 
Versed ;  nevertheless  the  Lord  Chancellor  might  re- 
un  actions  against  the  committee.  Now  what  is  the 
ndation  of  the  jurisdiction  in  lunacy  ?  A  mere  autlio- 
f  from  the  crown. 

In  a  auit  a  receiver  might  be  removed,  nevertheless 
i  Court  might  eron  then  restrain  tenants  from  bring- 

u  '^ 
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1834.        ing  actions  against  hlofi.     When  a  bill  is  filed  for  the 

administration  of  assets,  the  Court  would  restrain  credi- 

Davy         tors,  though  not  parties  to  the  bill,  from  proceeding 

and  others,     affainst  the  executors  at  law.     Where  a  sequestration 
In  the  matter    o     ^  ,  ^     ^ 

of  had  issued  which  was  set  aside,  and  an  action  thereupon 

uld^tbm      brought  against  the  officer,  yet  that  action  was  restrained, 
and  on  petition,  Frowd  v.  Lavrence^  1  Jac.  ^  W.  655. 

AH  these  cases  are  instances  of  a  jurisdiction  perfectly 
independent  of  that  exercised  in  equity,  and  is  that 
which  every  court  can  exercise  for  the  protection  of 
those  officers,  and  others,  to  whom  its  proceedings  are 
directed. 

On  the  general  question  as  to  the  extent  of  the  juris- 
diction of  this  Court,  I  never  understood  that  we  had 
any  further  than  the  Lord  Chancellor  had  when  the 
Bankrupt  Court  Act  came  into  operation.  That  the 
le^slature  intended  to  give  this  Court  a  more  extendecW^ 
jurisdiction  is  to  me  clear^  but  it  has  not  done  what  i^ 
intended. 

When  questions  of  jurisdiction  arise,  I  always  oor^^ 
sider  whether  we  can  proceed  to  commit  a  party  di 
obeying  our  order;  that  is  the  test;  and  in  this 
we  could  commit  the  bankrupt  if  he  proceed  with  tbe 
action,  if  we  think  fit  to  order  him  not  to  proceed. 

Mr.  Swanston  and  Mr.  Eussell,  on  the  merits  (a) : — 
1.  It  is  submitted  that  the  assignees  cannot  show  tint 
this  commission  can  be  supported  in  equity. 


(a)  During  the  progress  of  the  his  petition  was 

case  Sir   George  Rote  said   he  costs,  to  be  paid  by  the  baobvp^ 

thought  he  had  a  recollection  personally,  if  the  estate  werr'''^ 

that  the  bankrupt  had  petitioned  sufficient  to  pay  tlK»»- 
to  supersede  in  181-7,  and  that 
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2.  No  degree  of  mere  passive  acquiescence  enables         1834. 
^e  Court  to  make  the  order  prayed;  there  must  be 

•  £x  poric 

*^^Fe  interference.  Davy 

Injunctions  to  restrain  actions  were  always  considered  .  ®"^  others. 
''  ^  ^  In  the  matter 

^   special  interpositions,  requiring  a  special  equity  to  of 

sustain  them,  being  applications  to  the  extraordinary  and^thcn. 
jurisdiction,  which  all  courts  are  most  unwilling  to 
exercise.  Out  of  bankruptcy  it  is  never  done  till  after 
^  question  has  been  tried  and  retried ;  and  the  action  is 
obviously  a  mere  pretence  for  harassing  the  other 
party.  The  present  case  has  been  tried  twice,  and  in 
the  action  of  1814,  the  verdict  was  against  the  validity 
of  the  commission. 

Lord  Eldon  has  said,  that  the  first  duty  of  an  as- 
signee is  to  satisfy  himself  of  the  validity  of  the  com- 
mission (a) ;  here  a  verdict  has  been  given  against  it. 

[The  Chief  Judge  :  —  Its  validity  was  not  fairly 
tried ;  the  assignees  had  no  notice  of  the  intent  to  dis- 
pute the  commission,  and  were  not  prepared  with  wit- 
nesses to  sustain  it.] 

2.  There  is  only  passive  acquiescence  in  this  case, 
^di,  according  to  the  opinion  of  the  Lord  Chancellor 
in  ex  parte  Hornby y  Mont,  8f  Bit.  1,  is  not  sufficient. 
His  Lordship's  words  are,  <<  Had  this  case  rested  simply 
on  acquiescence,  I  am  by  no  means  prepared  to  say  that 
I  should  have  issued  the  order.''     The  circumstances  of  Sutement  of 
4ai  case,  however,  were  stronger  than  appear  in  the  HornbyfaS^ 
report     The  bankrupt  lived  for  sixteen  or  seventeen  *  ^^^  ^• 
years  at  Paris,  communicated  with  Mr.  Bell  in  England 
e^ry  month,  and  yet  did  nothing  during  all  that  period 
to  disturb  the  bankruptcy.     Then  there  was  a  petition 
to  supersede,  and  an  issue  directed,  which  was  tried  at 

(/?)  Ex  parte  Graves^  1  GL  SfJ.66, 

u3 
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1884.        Guildhalli  and  the  bankrupt  examined  vkfd  voe$s  after 

which  there  was  a  motion  for  a  new  trial,  which  Lord 

DXV/       Ellenborough  refused,  being  perfectly  satisfied  with  the 

•ndothew.    verdict, 
la  the  matter 

of  In  ex  parte  Cuttetif  I  GL  Sf  J.  817,  the  Vice-Chan- 

uid^o^m^     cellor  says,   "  The  difference  between  this  case  and 
er  parte  Kirk  (a),  and  which  takes  the  present  entirely 
out  of  the  principle  of  that  case,  is,  that  in  ex  parte 
Kirk  there  was  only  delay  and  passive  aoquiesoenoe  on 
the  part  of  the  bankrupt ;  here  there  has  been  active 
co-operation  on  the  part  of  the  bankrupt.     For  dday 
alone  this  Court  merely  refuses  to  interfere  before 
trial  establishing  his  legal  rights.     In  the  present 
the  bankrupt's  active  interference  widi  the  administra 
tion  of  hb  estate  amounted  to  a  pledge  to  his 
that  he  would  not  attempt  to  disturb  the  oommissicHi 
and  of  such  concurrence  there  is  abundant  eridenoe  i 
his  having  executed  deeds  and  taken  measures  to 
bis  certificate ;  and  having  thus,  while  it  appeared 
ficial,  taken  advantage  of  his  commission,  he  shall 
be  allowed  to  impeach  it.     His  conduct  has  been  cal- 
culated to  induce  the  assignees  to  prosecute  the  oooh 
mission  in  security ;  and  the  same  rule  must  be  applied 
as  where  a  bankrupt  harasses  hb  assignees  with  repeated 
actions ;  and  in  such  cases  this  Court  will  not  only  not 
relieve  the  bankrupt  in   the  first  instance,   but  will 
restrain  him  from  proceeding  at  law." 

In  Thorpe  v.  Goodall,  17  Ves.  398,  Lord  EUom  w» 
of  opinion  that  a  bankrupt  was  not  to  be  restrained  till 
after  he  had  repeatedly  questioned  the  validi^  of  his 
commission  and  thwarted  his  assignees,  and  where  his 
conduct  was  vexatious ;  whereas  here  there  is  no  veza 
tious  conduct,  because  the  commission  has  been 


■^4 


(a)  IS  Vcf.  464. 
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in^%r^id  by  a  verdict     In  ex  parte  Kirk^lS  Ves.  4,64^,        1834. 

^^^    bankrapt  had  aoqaiesced  for  three  years^  yet  on  a        

liitioa  to  supersede  Lord  Ekkm  directed  an  action  to       d[vy 

fcrouffht.  ,  «n^  <^^ew 

— -w^  ,      ,  ,  In  the  matter 

-Kiiere  are  several  other  cases  (a),  and  among  them  of 

Jforte  Grata,  Buck,  90,  which  need  not  be  cited,  as    ^d^thm. 

^^  are  familiar  to  the  Court.     In  Uawer  v.  Herberi, 

e$.  sen.,  325s  nothing  was  done  which  could  be  a 

for  this  application. 

IFhe  actual  reason  for  the  allowance  of  the  demurrer 

^<^      Xirkpatrie  v.  Derinet,  1  Sim.  8f  Stu.  408,  was,  that 

"^^i«  was  no  ground  for  the  interference  of  the  Court ; 

^"^   Vice-Chanoellor's  words  being,   **  Independently, 

^^c^^'^vever,  of  the  question  of  jurisdiction,  I  shall  allow 

^^i^  demurrer,   upon   the   ground   that  the  bill  does 

*^^>^  state  a  case  which   entitles  the  assignees  to  the 

*^J  minction." 

In  ex  parte  ISUy  MonL  9,  the  Vice-Chancellor  did 

*^^>^  entertain  the  petition ;  it  was  dismissed,  there  being 

'^'^^  acquiescence. 

It  is  a  principle  of  courts  of  equity  not  to  grant 

'^Junctions  if  there  have  be^i  any  delay  in  applying  for 

^'^^m.     This  petition  is  to  stay  an  action  commenced 

'^^    September  1832 :  the  cause  was  on  the  eve  of  a  trial, 

'^^^ce  of  trial  was  given,  and  witnesses  summoned,  and 

*^«  trial  was  only  then  put  off  in  consequence  of  this 

(^"^tition.     Such  delay  is   alone  enough   to  cause  the 

^i^missal  of  this  petition. 

As  to  the  protection  afforded  to  the  officers  of  the 

^^iourt,  that  is  always  without  reference  to  time,  or  the 

^^Miduct  of  the  officer ;  but  these  are  always  important 

^^ionaderations  in  cases  like  the  present. 


(a)  All  the  cases  are  referred  to  ex  parte  Hornbtf^  MonL  ^  Blu  9. 

u  4 
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1834.  It  has  been  contended  that  the  length  of  time  whidi 

has  elapsed  entitles  the  petitioner  to  his  injunctioa.     In 

D^x  ^     ^uity  the  doctrine  as  to  lapse  of  time  being  a  bar  mily 

and  others,    applies  airainst  plaintiffs,  but  not  to  defendants;  and 
la  the  matter    rr  o  r  -^ 

of  here  the  bankrupt  is  the  defendant,  and  the  petitioner 

^^oth*r»     ^^^^  ^  deprive  him  of  a  1^1  right  on  account  of 
lapse  of  time. 

Mr.  Bethell  was  not  called  on  to  reply. 

The  Chief  Judge  :  — 

Even  if  the  bankrupt  were  the  only  person  to  be  con- 
sidered, it  might  be  most  merciful  to  him  to  grant  the 
injunction ;  but  justice  to  others  requires  that  we  should 
adhere  to  one  of  the  first  principles  of  equity,  that 
trustees  and  officers  of  a  court  should  be  protected  from 
vexatious  litigation. 

In  the  present  case  the  petitioners  are  assignees,  and 
have  been  engaged  since  1813  in  getting  in  and  manag— ^ 
ing  the  estate,  and  no  proceedings  adverse  to  them  tab 
till  1832.     The  legislature  has  not  prescribed  any  timi 


within  which  bankrupts  are  confined  in  disputing  th 
validity  of  the  commission  at  law,  but  equity  steps  in  t 
interfere.     It  is  urged,  however,  that  this  Court 
only  restrain  an  action  after  active  interference  or 
peated  decisions  against  the  bankrupt,  and  that  even     if 
passive  acquiescence  were  enough,  there  is  not  even  tlksC 
in  this  cose.     There  is  no  evidence  here  of  active  inter- 
ference, nor  have  there  been  repeated  verdicts  against 
the  bankrupt.    The  action  tried  in  1813  is  of  no  weig&t 
either  way ;  the  bankrupt  was  not  party  to  it,  and  the 
creditor  gave  no  notice  to  dispute  the  commission,  bat 
took  the  assignees  by  surprise,  on  which  account  a  new 
trial  was  granted,  though  what  became  of  it  is  unknown. 
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l^e  action  of  1824  did  not  try  the  validity  of  the  com-  1834. 

ission,  being  met  by  a  plea  of  the  statute  of  limitations ; 

iC  that  very  circumstance  called  on  the  bankrupt  to  Davy 


other  steps,  and  obtain  his  rights  by  more  efficient  .  *"^  others, 

leans.     The  assignees  were  in  possession  of  the  pro-  of 

erty ;  why  did  not  the  bankrupt  proceed  against  them  ?  ancToAew. 
^  lias  been  said  his  poverty  prevented  him ;  such  was 
^t  the  case,  as  he  brought  an  action  against  George ; 
nicies,  he  might  have  proceeded  in  formd  pauperis. 

>    1832   the  bankrupt   petitioned   to  supersede;    we  Longacquics. 

ftisedon  the  ground  of  long  acquiescence:  but  though  ^"rfuse^to"^ 

^g   acquiescence  was  enough  to  induce  us  to  refuse  to  supersede  on 

^  the  Implication 

'Persede,  it  would  not  alone  enable  us  to  grant  the  of  the  bank. 
junction  now  asked.     It  has  been  said  that  the  Lord  akwle  enough 
^^ancellor  expressed  doubts  in  ex  parte  Hornby^  Mont.  Jj  *'****'®  ***® 

-B/t.  1,   as   to  whether  he  could   interfere  on  mere  strain  him  fipom 
Quiescence;    but  his  Lordship's  judgment  shows  he  ^^^^^^ 
'^Ught  that  there  was  no  rule  to  prevent  his  inter- 
"^^^tice  on  passive  acquiescence  alone,  otherwise  a  bank- 
'pt  might  lie  by  till  the  assignees,  the  petitioning  cre- 
tor,  and  the  witnesses  were  all  dead,  and  then  petition 

supersede. 

I^  this  case  the  bankrupt  appears  to  have  been  well 
^xmed  of  all  the  circumstances ;  he  was  not  lulled  to 
by  his  assignees  taking  no  steps.  He  now  urges 
the  commission  was  fraudulent,  and  that  there  is 
^^^ly  no  act  of  bankruptcy.  If  such  were  the  case,  he 
'^"^  it  well,  while  he  suffered  the  assignees  to  involve 
^VDselves  in  a  suit,  and  to  get  in  and  sell  all  the  pro- 
^^^^.  Under  these  circumstances,  and  after  the  lapse 
'twenty-two  years,  it  would  be  unjust  to  allow  the 
^lon  to  proceed. 

Sir  John  Cross :  — 

This  commission  issued  upwards  of  twenty  years  ago. 
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1834,        The  bankrupt  insists  he  was  then  perfectly  scdvent^  an 

had  committed  no  act  of  bankruptcy ;  if  so,  he  ahool 

Davy         immediately  have  brought  an  action,  or  presented 

I  ^th ^^'^^nle    P^^^o"  ^  supersede,  instead  of  which  he  petitioned  t 

of  enlarge  the  time  for  his  surrender.     He  did  not,  hov 

and^othm.     ®^®'*»  surrender  till  seven  years  afterwards,  when  be  wi 

eicamined  and  committed.     Still  he  neither  brought  a 

action  nor  petitioned,  and  was  discharged  from  priso 

on  the  ground  that  the  behaviour  which  led  to  his  con 

mitment  must  have  proceeded  from  imbecility  of  mim 

He  then  brought  an  action  of  trover,  which  was  barre 

by  the  statute ;  whereas  he  might  have  brought  an  actio 

for  false  imprisonment,   which  would  not  have  bee 

barred,  but  where  he  would  both  have  obtained  damage 

and  upset  his  commission. 

Just  as  twenty  years  are  about  to  expire,  which  woul< 
be  a  bar  to  ejectment,  he  sets  liimself  in  motion,  an 
brings  eleven  actions  of  ejectment.  Now  this  bankirap 
is  said  to  be  a  pauper,  yet  he  finds  money  wherewith  t 
carry  on  eleven  actions,  to  petition  here  to  supersede 
and  to  oppose  this  petition.  On  his  petition  to  super 
sede,  this  Court  ordered  him  to  pay  the  costs,  which  b 
has  not  yet  done,  and  is  therefore  in  contempt.  Do  no 
all  these  circumstances  furnish  sufficient  of  equi^  oi 
which  to  found  the  injunction  asked  ? 
Petidoning  to         He  is  Carrying  on  eleven  actions  of  ejectment,  am 

enlarge  the  time  *^     ^  i-* 

for  Mrrender,  a  refusmg  to  pay  the  costs  of  the  supersedeas;  is  not  thi 
acqiuesomoe.  vexation  ?  Is  not  the  lapse  of  so  many  years  an  aoqui 
Lying  in  priwrn  escence  ?  and  is  not  the  petitionini?  to  enlarge  the  tinn 

under  a  com-  *  .  . 

mitment  by  for  his  Surrender  also  an  act  of  acquiescence,  slight  n 
a^^ronga!^^^  doubt,  but  Still  an  act  of  acquiescence?  His  lying  iba 
acquiescence.       years  in  prison  is  a  strong  act  of  acquiescence.     If  an; 

motive  could  urge  a  bankrupt  to  upset  his  commission,  i 
would  be  the  deprivation  of  liberty  by  the  commissioners. 
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Under  these  circumstances^  if  the  Court  after  twenty  1834. 

y^ars  refused  to  interfere,  the  createst  injustice  would  be  •""""" 

done,  and  bankrupts  need  only  wait  till  all  those  who  Davy 

^*^d  furnish  evidence  in  support  of  the  bankruptcy  are  *"^  othe«. 

^dd,  and  then  bring  an  action  of  ejectment.     The  of 

''^ntupt  must  be  restrained  from  proceeding.  and^oSiew. 

Sir  George  Bow.-  — 

In  this  case  the  bankrupt  has  brought  an  action  against 
A  purchaser  under  the  commission,  and  the  question  is, 
whether  we  can  restrain  him?  Whether  we  consider 
the  length  of  time,  the  acquiescence  of  the  bankrupt, 
the  protection  due  to  oflScers  of  this  court,  or  the  vex- 
atious conduct  of  the  bankrupt  in  bringing  an  action 
against  a  purchaser,  either  of  these  alone  would  enable 
08  to  grant  the  injunction.  The  only  action  we  would  The  Court 
not  restrain  in  this  case,  would  be  one  in  which  the  ^^}^^^^^, 

^  strain  an  action 

bankrupt  intended  fairly  to  try  the  bankruptcy.     Sup-  >n  which  the 
pose  we  had  not  already  dismissed  this  bankrupt's  peti*  tended  ftirly  to 
tion  to  supersede.      Suppose  he  had  a  verdict  in  his  ^^e^tail, 
&vour,  and  then  came  here  to  supersede,  would  this  no^^ 
CJourt  do  so  under  the  circumstances  of  this  case  ?     The 
petitioning  creditor  is  dead,  one  of  the  assignees  is  dead, 
the  two  other  bankrupts  have  obtained  their  certificates, 
Axid  there  are  purchasers  under  the  commission.     If,  ir  bankrupt 
'^^'lien  the  bankrupt  petitioned  to  supersede,  we  had  been  ^^^  ^tIiw 
^'aade  acquainted  with  the  fact  that  actions  brouirht  by  actions  pending, 

»   .  ^  .  .  he  must  elect. 

«^im  were  pending,  we  should  have  put  him  to  his  elec- 
^Hm,  whether  he  would  proceed  with  his  petition  or 
^^tioQs  (a) ;  and  as  he  pursued  his  petition,  he  may  be 

^^  actually  to  have  elected  to  pursue   the  petition, 

hereby  virtually  electing  to  abandon  the  actions. 


(a)  &e  cjt  parte  Pownall,  jwit,  and  cjt  parte  JQa/y,  pott. 
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1884. 

Ex  parte 

Davy 

and  others. 

In  the  matter 

of 

Chambers 

and  others. 

Q^€ere,  Whe- 
ther simple  con- 
tract creditors 
be  barred  by  the 
statute  of  limi- 
tations after  a 
superaedeas. 


His  two  partners  having  obtained  their  certificates  S 
again,  enough  to  prevent  him  upsetting  the  commissic^ 
Another  consideration  is,  that  it  might  be  a  questic:: 
whether  the  creditors  are  not  estopped,  from  proceed^ 
at  law,  by  the  statute  of  limitations.  I  say  it 
be  a  question ;  but  whether  that  would  be  the 
not,  if  the  commission  were  superseded,  is  not 
a  point  before  the  Court,  and  I  give  no  opinion  oc^ 
subject 

Injunction  ordered.. 


C.  of  R. 

Jan.  21, 

18S4. 

QutfTtf.  Whe- 
ther, on  distri- 
buting unclaim- 
ed dividends, 
any  further 
assets  should  at 
the  same  time 
be  set  apart  on 
account  of  the 
same  proof. 


Ex  parte  MOWBRAY-  —  In  the  matter  of 

SURTEES. 

1  HIS  was  a  petition  for  the  direction  of  the  Court  ^ 
a  question  connected  with  unclaimed  dividends. 

In  April  1832  the  Court  of  Review  ordered  1,71^ 
unclaimed  dividends,  to  be  distributed  in  the  usual 
ner.  (a)      In  September  1832  a  meeting  was  held 


(a)  The  words  of  the  order, 
which  was  the  usual  one,  were,  as 
to  the  material  parts,  in  the  fol- 
lowing words :  '*  That  out  of  the 
sum  of  1 ,716/.,  the  amount  of  the 
unclaimed  dividends  admitted  by 
petitioners  to  be  in  their  hands 
as  assignees,  the  costs  of  peti- 
tioners of  and  occasioned  by  that 
application  and  of  the  meeting 
after  mentioned,  be  in  the  first 
place  paid,  such  costs  to  be  set- 


tled by  the  commbsionert ;  tm 
that  a  meeting  of  the  comics 
sioners  be  called,  of  which  ^ 
notice  he  published  in  < 
London  Gazette;  and  that 
such  meeting  the  commissiotK 
should  order  the  remaining  Iv 
lance  of  the  said  unclaimed  df^ 
dends  (after  providing  for  tftc 
costs  before  mentioned)  to  ^ 
divided  ratcably  amongst  vid 
paid  to  the  creditors  who  ba<I 
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distribute  these  unclaimed  dividends,  and  also  to  make  a        1834. 
further  dividend  out  of  the  sum  of  12,390/.  then  in  the        """" 

Ex  votIc 
liands  of  the  assignees.     A  dividend  of  \d.  in  the  pound      Mowbray. 


declared  payable  out  of  the  1,716/.,  excluding  the  ^^  the^matter 
creditors  who  had  not  claimed;  and  the  1,716/.  being       Subtees. 
exhausted  thereby,  the  commissioners  set  aside  1,851/. 
out  of  the  sum  of  12,390/.,  in  order  to  make  good  the 
1^716/.   (the  amount  of  the  unclaimed  dividends  just 
distributed),  in  case   the  unclaiming  creditors  should 
thereafter  appear  and  claim  the  same,  and  also  to  answer 
the  subsequent  expences  under  the  commission. 

The  petition  urged  that  the  commissionei*s  had  put  a 

wrong  construction  on  the  order  of  the  Court  of  April 

1832,  in  ordering  the  sum  of  1,851/.  to  be  so  set  apart, 

and  prayed  that  this  sum  of  1,85 1/,  might  be  distributed 

as  unclaimed  assets. 

Mx.Swansiony  for  the  petitioner,  urged,  it  was  obvious 
the  l^slature  had  not  contemplated  the  state  of  facts 
cxisUag  in  this  case ;  that  the  distributing  one  sum  and 
i^serving  another  of  the  same  amount  was  nullifying  the 
clause;  and  that  the  practical  result  was  the  same  as  if 
^e  commissioners  had  not  even  touched  the  1,751/. 
^he  6  Geo.  4,  c.  16,  s.  110,  however,  enacts,  that,  after 
Ae  order  of  the  Court  for  the  division  of  unclaimed 
"^vidends,  **  the  proof  of  the  creditors  to  whom  such 
dividends  were  allotted  shall  from  thenceforth  be  consi- 

P^oted^  othtr  than  the  creditors  newable  as  to  any  future  divi- 

^ho  had  not  claimed  their  divi-  dends,  to  place  them  pari  passu 

^CQds;  and  that  the  proofs  of  the  with  the  other  creditors,  but  not 

^^tditon  to  whom  such  dividends  to  disturb  any  dividends  which 

^ere  originally  allotted  should  should    have    been    previously 

from  thenceforth  be  considered  made  under  the  said  commission. 
tt  void  as  to  the  same,  but  re- 
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1 834.        dered  void  as  to  the  same^  bat  renewable  as  to  any 

_,  future  dividends."     The  commissiopers  had,  therefore, 

MowBBAY.     reserved  a  sum  in  respect  of  a  proof  declared  void  by 

In  the^  matter  ^^  express  terms  of  the  statute,  which  only  enables  the 

SaRTEEs.      creditor  to  do  some  act  in  order  to  renew  the  proof  as 

to  future  dividends. 

The  Chiev  Judge  :  — 

I  am  of  opinion  that  the  1,85R  which  has  been  set 
apart^  should  have  been  divided,  and  the  unclaiming 
creditors  should  have  had  their  share  thereof  set  apart, 
and  if,  after  three  years,  this  new  dividend  were  un- 
claimed, it  would  become  subject  to  fresh  distribution. 

It  is  the  duty  of  the  Court,  in  this  case,  to  give  tlie 
widest  scope  for  the  most  liberal  interpretation  of  the 
act,  in  favour  of  the  claims  of  those  creditors  for  whom 
dividends  are  set  apart ;  but  the  commissioners  are  not^ 
quite  correct  in  locking  up  the  whole  1,85  !/• 

Though  the  act  makes  use  of  the  word  **  void,^  yet  i^.f  \i 
is  only  **  void  "  if  no  act  be  done  by  the  creditor ;  th 
proof  ought  not  to  be  considered  as  utterly  struck  ^^ 

but  as  retained  so  as  to  be  <<  renewable ''  the  momenrr^Ent 
the  creditor  comes  in ;  from  that  time  he  is  to  stand  jiiiM    m\\ 
passu  as  to  future  dividends.    Therefore  no  order  shouK^^(f 
be  made  as  to  immediate  distribution  of  the  whole  sur    ^m 
in  question. 


Sir  John  Cross :  —  This  is  a  new  question  as  to  tT^e 
interpretation  of  an  act  of  parliament,  on  which  I  bs^^^e 
not  quite  made  up  my  mind,  and  I  wish  for  furthvcr 
time  to  consider  of  it. 

Sir  George  Rose :  — 

It  is  certainly  difficult  to  find  that  the  commissioDera 
have  closely  followed  the  words  of  the  statute,  nercr- 
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less  there  is  so  much  equity  and  good  sense  in  their        1834. 
ision  that  I  am  not  willini?  to  disturb  it.  ^ 

"^  Ex  parte 

Vbe  conclusion  to  be  drawn  from  the  act  comes  to     Mowbray. 
'cry  short  point.      Unless  creditors  can  obtain  an  ^"  the  matter 
er  to  distribute  unclaimed  dividends  under  the  very       Sdbteeb. 
*ds  of  the  act,  they  have  no  equitable  claim.     The 
lute  says,  "  the  Court,  if  it  shall  think  fit,  may,  after 
same  shall  have  remained  unclaimed  for  the  space 
three  years,"  &c. ;    our  power  therefore  does  not 
end  over  any  sums  or  dividends  not  unclaimed  for 
ee  years,  and  the  sum  in  question  has  not  yet  been 
claimed  for  three  months. 

Though  the  act  makes  use  of  the  word  ^<  void,"  it 
58  not  mean  utterly  void ;  to  render  a  proof  utterly 
d  it  must  be  <<  expunged,"  which  word  tlie  act  uses  on 
ler  occasions.  Till  the  proof  be  formally  expunged, 
t  assignees  must  recognize  the  party  as  a  creditor. 
ic  act  does  not  use  the  word  "  expunge,"  but  "  void,** 
d  then  explains  how  far  void,  that  is,  as  to  the  divi- 
nds  which  have  remained  unclaimed  for  three  years, 
d  have  been  distributed  under  the  order  of  the  Court, 
t  not  void  as  to  future  dividends;  so  far  from  it,  the 
daiming  creditors  are  to  be  placed  <<  ptxri  passu**  as 
them. 

Whether  this  view  of  the  case  be  correct  or  not,  we 
iDOt  proceed  to  declare  that  the  commissioners  are 
)Dg,  in  the  absence  of  the  parties  whose  rights  are 
gfat  to  be  effected. 

Petition  dismissed.  Costs  of  assignees  out  of  the 
ite. 

rhe  Chief  Judge  :  —  Upon  reconsideration,  I  think      Jan.  22. 

better  method  of  proceeding  in  the  present  case 
tdd  be,  to  call  on  the  commissioners  to  divide  the 


304 


CASES  IN  BANKRUPTCY. 


1834.        1,85 1/.9  and,  if  they  declined^  the  question  might 
perly  be  brouirht  before  the  Court ;  but  the  form 

Ex  parte       ^      "^        ^  .     *  .  .  . 

MowBBAY.      prayer  or  the  present  petition  was  not  such  as  to 
In  the  matter  ^^^  Q^^^t  to  make  any  order. 

SuRTEES. 


the 


C.  of  R. 

Jan.  21, 

1834. 

Anaasigneecan 
have  leave  to 
bid  under  very 
special  circum- 
stances only. 
The  consent  of 
a  meeting  of 
some  of  the 
creditors  is  not 
sufficient. 


Ex  parte  BEAUMONT.  —  In  the  matter  oi 

EDMONSTON. 

1  HIS  was  a  petition  by  an  assignee  for  leave  to       hid 
at  a  sale  of  part  of  the  bankrupt's  property. 

Mr.  Swanston  for  the  petition :  — 

The  only  ground  of  objection  to  the  order  asked  is, 
that  an  assignee,  being  a  trustee,  ought  not  to  become  a 
purchaser.     But  this  can  be  no  objection  when  the  cre- 
ditors, who  are  the  cestuis  que  trusts^  conceive  it  bene- 
ficial, and  consent. 

[P(cr  Curiam : — Has  the  bankrupt  been  served? (a)] 

He  has  not,  but  it  is  submitted  that  it  is  unnecessary* 
In  ex  parte  Bage^  4  Madd.  459,  Sir  Jokn  Leack  was 
prepared  to  allow  assignees  to  bid,  if  they  obtained  the 
consent  of  a  meeting  of  creditors,  and  then  presented  a 
petition,  which  is  the  course  pursued  in  this  case.  And 
in  a  case  reported  as  anonymous  in  2  Buss.  350,  the 
assignee  was  allowed  to  bid,  having  obtained  the  pe^ 
mission  of  a  meeting  of  creditors. 

Per  Curiam:  —  The  order  asked  is  one  which 
should    only   be    made    under    very    special    dream* 


{a)  See  ex  parte  Bage,  4  MadtL  459. 
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:«ces.  (a)     The  only  special  circumstance  here  is,  that        1834. 

nceting  of  creditors  was  summoned,  who  consented,        

all  those  who  had  proved  did  not  attend;  in  fact,     Beaumont. 

y  about  half  in  value  attended,  and  those  who  were  '"  ^**®  matter 

^  'of 

sent  could  not,  on  such  a  point,  bind  those  who  were    Eomonston. 
ent.  (6) 

Petition  dismissed. 


iSr  parte   COPELAND.  —  In    the  matter  of  C.  ofR. 

WESTON.  Jan.  22, 

1834. 

^IS  was  the  petition  of  a  creditor  to  remove  an  Ifa  sole  assignee 

gnee  on  the  ground  of  poverty,  and  of  being  in  an/3i!^to 
>lvent  circumstances.      It  involved  other  facts  not  *»  in  insolvent 

.  circumstances* 
essary  to  state,  (c)  and  elected  by 

suspicious  votes, 
a  co-assignee 

Mfr.  R.  V.  Lee,  for  the  petition,  was  stopped  by  the  "'J^'^* 
iirt. 

^ I       _ ^ _ 

0  In  ex  parte  Hodgson^  1  Gl,  393 ;  Campbell  v.  Walker,  5  Vet. 

>  14,  on  a  petition  by  a  mort-  678 ;  ex  parte  Hughes,  6  Ves.  622; 

!e  for  a  sale  and  leave  to  bid,  ex  parte  Lacey,  6  Ves,  €28 ;  ex 

amgnees  asked  leave  to  bid  parteT(omkins^Sugd.Y end, &Pur. 

kcir  private  character, but  the  Appendix, No.xi.; ex partcLewis, 

^-Chancellor  refused,  saying,  i  GL  <$•«/.  70;  ex  parte  Buxton, 

•HI  never  make  such  an  or-  l  Gl,  ^  J,  355 ;  ex  parte  Bage^ 

without  very  special  circum-  4  Madd,  459;  Anon.  2  Russ.  550; 

Get.**  ex  parte  Morland,  lGLSfJ.76» 
0  As  to  the  efiect  of  the  con-        (<?)  The  petition  allied  that 

of  a  meeting  of  creditors,  see  the  assignee  had  been  elected  by 

decisions  and  dicta^  which  are  friends  of  the  bankrupt,  and  had 

imdictory.    See  Whelpdale  v.  not  taken  proper  steps  to  reco- 

boii,  1  Ves,  sen.  9,  and  5  Vet,  ver  portions  of  the  bankrupt^ 

;  ex  parte  Bennett^  10  Ves.  estate. 
V03U  I.                                  X 
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Ex  parte 

CoPELAND. 


1834.  Mr.  Stoanston  and  Mr.  G.  Richards,  for  the  assignee : 

—  There  is  no  precedent  for  the  removal  of  an  assignee 
on  the  ground  of  poverty,  or  on  a  general  allegation  d 
In  the  matter  j^j^  jjgjjjg  j,|  insolvent  circumstances ;  actual  insolvency, 

Weston.  or  bankruptcy,  is  necessary  to  enable  the  Court  tc 
act.  Suggestions  for  the  removal  of  trustees,  becausi 
poor,  are  always  repelled  by  the  courts  with  indignation 
Who  can  define  poverty?  This  assignee  says  he  cai 
procure  security  for  1,000/.;  this,  compared  to  the  state 
of  some,  is  poverty,  compared  to  the  state  of  others, 
boundless  wealth.  The  commissioners  have  power  tc 
reject  any  assignee  when  about  to  be  chosen,  and  ofte^ 
ask  <'  Are  you  solvent?"  and  if  he  reply  in  the  affirm^ 
tive,  they  never  reject  him  because  he  is  poor. 

The  pecuniary  circumstances  of  this  assignee  are    j 
precisely  the  same  state  as  when  he  was  elected  by  Ctr^ 
ditors  who  well  knew  what  these  circumstances  were; 
there  is  no  allegation  of  misconduct;  no  suggestion  tbit 
he  is  likely  to  misapply  the  bankrupt's  small  estate.   lo 
equity  a  motion  for  the  removal  of  a  receiver  must  be 
supported  by  evidence  of  misconduct. 


Mr.  i2.  V.  Lee  was  not  called  on  to  reply. 


Mere  poverty 
no  ground  to 
remove  an 
assignee. 


Tlie  Chief  Judge  :  —  I  would  not  accede  to  the 
prayer  of  this  petition,  if  so  doing  would  cast  the  slightflt 
slur  upon  this  assignee,  or  involve  him  in  the  smallest 
expense.     The  sole  question  is,  whether  tlie  cre£toi* 
should  not  be  allowed  to  protect  the  estate  by  the  ap* 
pointment  of  another  assignee?     Mere  poverty  ironW 
not  be  a  sufficient  reason  for  the  removal  of  an  assignee; 
nor  can  an  assignee  be  removed  on  the  ground  that  die 
persons  electing  him  had  proved  debts  improperly,  unkff 
a  petition  to  expunge  be  presented  and  served  on  the 
creditors,  but  no  such  petition  has  been  presented  in 
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case;  but  if  the  creditors  who  elect  an  assignee  be  1834. 

idationsy  and  the  debts  primd  facie  of  a  doubtful  nature,  — 

<faat  might  furnish  a  ground  for  removal  of  an  assignee,  Copelamd. 

Aouf^  such  creditors  were  not  served.     Having  r^ard  '"  '*^®  matter 

to  the  circumstances  of  the  debts  proved  in  this  case^  and  Weston. 

who  were  the  creditors  who  elected  the  present  assignee.  If  the  creditora 

U  •  1  ^1  '^i    1  •  ^Ijo  elect  an 

« IS  our  duty  to  put  some  other  person  with  him  as  co-  asMgneeberc- 

assi^nee  lations,  and 

8"^-  their  debts 

pirmd  facie  of  a 

o*     T  r     -n-  doubtfiil  nature, 

Oir  Jonn  Cross  :  —  the  assignee 

I  have  long  entertained  an  opinion  that  a  sole  assignee  "ov^^^thout 
never  be  elected.     The  poverty  of  an  assic^nee  is  serving  the 

,  crcditorSt 

no  objection  when  there  are  others  over  whom  he  might 
be  vigilant,  but  it  may  be  an  objection  to  his  being 
elected  alone. 

This  assignee  was,  in  1832,  in  arrear  for  two  years 
rent,  which  was  only  9i.  per  annum,  and  it  does  not  ap- 
pear that  it  is  even  yet  paid  ;  it  is  stated,  and  not  contra- 
<licted,that  the  whole  of  the  furniture  in  his  house  is  not 
worth  7/.,  and  he  has  been  repeatedly  summoned  for 
<ntall  debts;  consequently  there  is  not  only  evidence 
that  he  is  poor,  but  also  that  he  is  in  insolvent  circum- 
>Unces,  and  on  that  ground  should  not  continue  sole 
•SBgnee. 

Sr  George  Base :  —  It  has  been  stated  that  the  insol- 
'tticy  of  a  trustee  is  not  a  sufficient  cause  for  his  re- 
ttoval.    No  doubt  that  is  correct ;  but  the  insolvency  or 
huikruptcy  of  an  assignee  is  sufficient.     It  cannot  be 
tonsidered  fit  that  the  respondent  should  remain  sole 
isignee  under  the  circumstances  of  the  case.     The  ar- 
gument for  the  respondent  may  or  may  not  be  good  to 
the  extent  that  there  ^re  no  sufficient  grounds  for  re- 
noval,  but  still  it  is  expedient  to  appoint  a  co-assignee, 
in  nature  of  a  receiver ;  if  so,  and  this  be  not  a  question 
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1834.  of  costs,  (as  none  are  even  prayed),  the  whole  qn 

"""""  resolves  itself  into  whether,  if  the  Court  be  satisfi 

Ex  parte  •       •      •       i        ^     .  ^  .  • 

CopELAND.  ^  ^^  insolvent  circumstances,  a  quasi  receiver  s 

In  the  matter  ^^^  \^  appointed  ?     The  commissioner  has  a  powa 

Weston.  to  reject  an  assignee  (a),  and  surety  he  cannot  t 
more  extensive  authoritv  in  this  matter  than  this  C 


CommiMioner         The  order  made  was,  that  the  commissioners  d( 

to  appoint  a  .  .  . 

quad  assignee,  pomt  one  or  more  persons  to  act  as  assignees  wit 

*^*  TS**^[IL^^u  present  assiirnee.    The  costs  to  stand  over  till  after 

would  elect  the  '^  ^ 

new  assignee  appointment  by  the  commissioners,  with  liberty  to 

being  suspi-  . 

ciout.  party  to  apply. 


C.  of  R. 

Jan.  22, 

1834. 

If  the  fiat  be 
lost,  a  new  one 
must  be  issued. 


In  the  matter  of  LEVET. 

Mr.  SWANSTON:  — In  this  case  a  bagconta 
the  fiat  and  other  papers  has  been  lost  out  of  die 
The  commissioners  decline  to  proceed.  I  therefoi 
tliat  a  duplicate  fiat  may  issue. 

[_Per  Curiam :  —  You  had  better  take  a  renewed 

That  supposes  the  existence  of  the  original  fiat,  ^ 
is  a  matter  for  evidence,  and  it  is  desirable  to  pi 
being  called  on  at  some  future  time  to  furnish 
evidence. 

[Sir  G.  Bose :  —  Should  you  not  apply  to  the 
Chancellor?] 

Such  applications  are  usually  made  to  this  Com 
the  order  made  here,  authorizes  an  application  t 
Lord  Chancellor,  when  the  order  is  confirmed 
course,  by  the  officer  of  the  Lord  Chancellor. 


(a)  6  Geo.  4.  c.  16.  s.  61. 
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^€r  Curiam: — A  duplicate  fiat  was  never  yet  heard  ISS^, 

The  better  course  will  be  to  take  a  new  fiat  alto-  7 
i^er.  Whatever  is  done  is  well  done.    The  fiat  exists,  ©f 

>ogh  not  to  be  found,  (a)  ^^"- 


sworn. 


^ parte  PEAKE.— In  the  matter  of  BIGNOLD.         C.  of  R. 

Jan.  22, 
PETITION  in  this  matter  was  answered  for  the         1834. 

h  instant,  and  the  affidavits  in  support  were  sworn,  A  petition  win 

not  lie  Ansm^CfVu 

•  the  petition  had  not  yet  been  served.  (6)  nunc  jtro  tunc, 

where  affidavits 

Mr.   White   moved  that  the   petition  miirht  be  re-  ^a^^been 
>wered  nunc  pro  tuncy  retaining  the  original  answer 
order  to  save  the  necessity  of  re-swearing  the  affi- 
nts.  (c) 

Per  Curiam: — There  is  no  precedent  for  what  is 
^.  It  being  possible  that  indictments  for  perjury 
•gbt  become  necessary,  it  is  not  advisable  to  antedate 
e  answer  to  the  petition. 

(<)  Qtt.  Must  not  the  lost  fiat  day  of  serving  and  exclusive  of 

Kbetaperseded?  If  so,  does  not  Sundays,  though  an  intermediate 

^  that  has  been  done  under  it  day. — Orders,  Court  of  Review, 

1  to  the  ground  ?  January  1 832. 
Wj  The  petition  is  to  be  served        (c)  An  affidavit  sworn  before 

^d^  before  the  expiration  of  the  petition  is  answered  cannot 

•  time  at  which  the  attendance  be  used,  ex  parte  Northwood,  2 
*Boo  b  ordered,  except  in  the  Rose,  246 ;  ex  parte  Overton,  2 

•  of  a  petition  to  stay  a  certi-  Hose,  257;  ex  parte  Parks,  Buck, 
te.  But  the  above  directions  332.  Affidavits  in  support  of  a 
be  without  prejudice  to  any  petition  to  stay  the  certificate 
Ucttion  to  the  Court,  in  re-  furnish  the  only  exception  to  this 
%  either  of  the  attendance  of  rule,  by  Lord  Loughborough* % 
^ice  on  parties,  or  the  hear-  order  of  the  1 2th  April  1 796,  and 
of  a  petition.  The  four  days  Lord  Eldon^s  of  16th  November 
)e  taken  as  exclusive  of  the  1805. 
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C.  of  R. 

Jan.  27, 

1834. 

Rule  as  to  su- 
perseding fiat 
for  misdescrip- 
tiofi  of  the 
bankrupt. 


Ex  parU  MILLS.— In  the  matter  of  COLEMAN. 

1  HE  petition  stated,  that  on  the  19th  of  January  18SI 
a  fiat  issued  against  Coleman^  on  the  petition  of  Adcm 
Dixofi;  that  the  bankrupt  was  therein  described  ai 
Samuel  Coleman^  late  of  Ware  in  the  county  of  Hertford 
but  now  of  Shottisham  in  the  coun^  of  Norfolk,  mill^ 
dealer  and  chapman ;  that  up  to  September  18^ 
the  bankrupt  resided  at  Ware  Park  Mill  in  the  coo^^ 
of  Hertford ;  that  in  November  1832  he  went  to  letaA 
with  his  brother  in  the  parish  of  Stoke  Holy  CroayZa 
the  county  of  Norfolk,  and  that  the  petitioner  oever 
heard  of  his  being  of  Shottisham ;  that  Hare  Park  Mill 
is  not  in  the  town  of  Ware,  but  upwards  of  a  mile  fnxD 
the  town ;  that  three  or  four  nights  before  the  fiat  issued 
the  bankrupt  slept  at  a  house  at  Shottisham,  whidi  was 
his  only  residence  at  Shottisham. 

In  December  1832  the  petitioner  commenced  a^ 
action  against  the  bankrupt,  which  was  stopped  by  ^ 
bankruptcy. 

The  petitioner  stated  that  the  act  of  bankruptcy  acP* 
fiat  were  both  concerted  between  the  bankrupt  «C 
others  to  deprive  the  petitioner  of  his  debt,  and  [nray^ 
to  rescind  or  annul  the  fiat.  Other  facts  are  stated  ^ 
the  judgments. 

Mr.  Stintorif  in  support  of  the  petition,  dted  Siaif^ 
V.  Richwafij  1  Esp,  108,  where  Lord  Kenyon  said,  ^  ^ 
was  not  now  to  be  questioned,  whether,  if  a  tradtf  ^ 
concert  with  his  creditors  commits  an  act  of  bankmpl^ 
that  such  can  be  good  to  support  a  commission ;  tktf 
whatever  idea  of  policy  or  propriety  first  suggested  i^ 
and  though  it  might  appear  that  a  commission  of  bank- 
ruptcy is  the  most  equitable  mode  of  dividing  the  bank- 
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'opt  estate  among  his  creditors,  that  it  was  now  settled        1834. 

™t  a  trader  could  not  legally  concert  an  act  of  bonk-        

™Pt<y  with  his  creditors."  ^Mi^!* 

In  the  matter 

Bfr.  SwansUm  for  the  petitioning  creditor.  Coleman. 


Mr.  Austin  for  the  assignees. 

The  bankrupt  was  served,  but  did  not  appear. 

The  Chief  Judge  : — In  this  case  a  creditor  who  has 
proved,  seeks  to  supersede  on  the  ground  of  mis-descrip- 
tion in  the  fiat,  and  fraud  in  issuing  it.  The  instances 
in  which  commissions  and  fiats  have  been  superseded 
on  the  ground  of  mis-description  are,  either  where  the 
error  was  so  gross  as  to  mislead  the  creditors,  or  where, 
tlK)ugh  not  so  gross,  yet  the  petitioner  undertook  to  issue 
a  new  fiat,  or  where  two  commissions  existed,  and 
the  Court  supported  that  which  contained  the  most 
accarate  description.  In  this  case  the  mis-description 
did  not  deceive  the  petitioner,  as  he  came  in  and  proved, 
wd  there  is  no  pretence  for  saying  that  any  other  cre- 
ditor Was  deceived.  As  to  the  charge  that  the  act  of  A  concerted 
"obuptcy  and  the  fiat  were  concerted,  there  are  cer-  be'supcrseded, 
^ly  strong  circumstances  of  suspicion,  if  not  more,  to  >f*ppi«<»^on»» 

L  r  '  ^   ^      made  promptly. 

^wihat  the  fiat  issued  in  order  to  defeat  the  peti- 
tioner's action,  and  that  the  bankrupt  knew  that  fact ; 
■od  I  do  not  say  that  we  would  not  have  superseded,  if 
^  application   had  been  made  immediately  the   fiat 
i^ed ;  but  the  petitioner  heard  of  the  fiat  before  it 
ttSDcd ;  when  it  did  issue,  he  dropped  his  action,  came  in 
ttid  proved,  and  stood  by,  while  the  petitioning  creditor 
and  others  came  in   under  the  fiat,  and  allowed  the 
ittokrupt    to  obtain    his  certificate,  and  then  came  to 
supersede.     This  is  not  a  case  for  a  supersedeas. 
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1834.  Sir  John  Cross : — As  to  this  fiat  being  concerted,  it 

appeal's  pretty  clear  that  the  bankrupt,  his  brother,  and 

Mills.        the  solicitors  concocted  the  fiat.    But  the  petitioner  has 
In  the  matter  voluntarily  become  a  party  to  the  whole ;  he  had  notice 
Coleman,     of  what  was  going  on,  and,  nevertheless,  came  in  under 
the  fiat,  and  allowed  the  bankrupt  to  obtain  bis  certi- 
ficate.    This  is  not  a  fit  case  for  our  interference. 

Sir  George  Rose  concurred. 

Petition  dismissed,  with  costs. 


C.  of  R.       Ex  parte  THOMPSON.— In  the  matter  of  WILK^. 
Jan.  27, 
1834. 

When  a  peti- 
tion sunds  over  took  the  preliminary  objection,  that  this  was  the  petitL 

u>  serve  a  ne-  r  •  i_         t  •  i 

cessary  party,      of  onc  assignee,  the  Other  not  a  party,  either  as  petitioirm.- 
arfnof of*    ^   ^^  scrvcd  as  a  respondent 


Mr.  SWANSTON,  with  whom  was  Mr.  O.  Anderdi 


course. 


The  Court  said  the  petition  must  stand  OTer  to  tia  vf 
the  other  assignee  served. 

Mr.  Swanston : — Tlie  petitioner  paying  us  the  costs 
of  the  day. 

The  Court  intimated  that  the  question  of  costs  sIkmiM 
also  stand  over. 

Mr.  Swanston  and  Mr.  O.  Anderdon : — 
Whenever  a  petition  stands  over  that  a  necessary 
party  may  be  served,  the  petitioner  must  pay  the  re- 
spondents tlicir  costs  of  the  day  ;  such  has  been  the  in- 
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lUe  practice.     Costs  are  only  reserved  when  their        1834. 

Dent  depends  on  circumstances  which  cannot  be         

rtained,  or  not  so  well   ascertained,   till  a  future     Thoi^son. 
ing ;  but  nothing  that  can  possibly  be  stated  at  the  ^"  '**®  matter 
ing  can  deprive  us  of  our  right  to  the  costs.  Wilks. 

llie  Chief  Judge  : — We  have  discretion  as  to  costs 
vr  section  5  of  1  &  2  W.  4.  c.  66.] 
bat  is,  a  judicial  discretion,  to  be  governed  by  con- 
ing how  it  had  been  exercised  by  former  judges; 
according  to  the  practice,  the  costs  of  the  day,  in  a 
like  this,  are  so  much  of  course,  and  the  practice 
niform,  as  to  disable  the  Court  from  declining  to 
them  on  the  present  occasion.  In  ex  parte  Warner 
^ier^  MS.,  before  Lord  EUoUy  the  objection  of  want 
irties  twice  prevailed,  and  the  petitioner  twice  paid 
csts  of  the  day. 

r.  Aoe,  for  the  petition,  was  not  called  on  by  the 
t. 

be  Chief  Judge: — There  is  no  invariable  rule 
the  petitioner  must  pay  the  costs  of  the  day  when 
ition  stands  over  to  serve  an  absent  party. 

r  John  Cross: — The  Court  have  a  discretion;  but 
icur  in  what  has  fallen  from  counsel,  that  such  dis- 
on,  when  possible,  should  be  exercised  in  pursuance 
>me  general  rule.  One  general  rule  is,  that  costs 
w  the  decision,  unless  there  be  particular  circum- 
xs;  another  general  rule  is,  that  the  costs  of  the 
ire  of  course ;  but  there  may  be  particular  circum- 
xs  forming  an  exception  to  that  rule. 

w  George  Eose  :^»In  this  case  the  absent  assignee  is, 
tally,  a  necessary  party,  but  if  he  be  not  essentially 
"ested,  probably  the  party  objecting  to  the  hearing 
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18S4.        on  the  groand  of  bis  atMenoe,  would  not  be  allowed  tbe 

•  costs  incurred  by  enforcing  that  objection.     Before  Lord 

Thompson.    Eldon  the  Costs  of  the  day  were  not  always  asked^  or  if 

In  the  matter  ^sked  were  not  always  given ;  where,  in  a  forlorn  case, 

WiLKs.       the  objection  of  want  of  parties  was  taken :  the  costs 

were  constantly  reserved.      The  registrar's  book   will 

furnish  very  many  cases  to  show  this. 

Petition  to  stand  over.     Costs  of  day  reserved. 


C.  of  R. 

Feb.  6, 

1834. 

Where  the 
liankrupt  peti- 
tions to  super- 
sede, having 
commenced  ac- 
tions, he  must 
undertake  to 
stay  them,  and 
not  to  bring 
others  without 
leave  of  tbe 
Court. 


Ex  parte  PO WNALL.  —  In  the  matter  of 

POWNALL. 

1  HIS  was  a  petition  to  supersede  presented  by 
bankrupt  (a)     When  it  was  called  on, 


Mr.  Montagu^  (with  whom  was  Mr.  Russell,)  for    w:Mie 
respondents,  stated,  that  two  actions  were  pending,  boc6 
brought  by  the  bankrupt ;  one  against  the  pedtionLn^ 
creditor,  and   the  other  against  the  messenger.    TTbe 
petitioner  must  therefore  elect  either  to  proceed  her^y 
and  discontinue  the  actions,  or,  if  he  proceed  with  thesi^y 
to  have  his  present  petition  dismissed.     He  must  tls^ 
undertake  not  to   bring  any   other  action,  unless  I^^ 
succeed  in  superseding.     In  ex  parte  Jackson,  Mont,   4C 
Bit,  396,  note  (h),  the  reporters  observe,  •*  without  tb«^ 
condition  the  bankrupt  might  gain  an  inspection  of  tb^ 
requisites." 

Mr.  Swanston  and  Mr.  6.  Richards,  for  the  petition^ 
resisted  the  application. 

{a)  See  this  case  in  another  stage*  ante,  p.  116. 
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POWNALL. 


'^He  Court  said;  this  being  the  first  time  the  point        1834. 

^  formally  been  discussed,  and  as  the  decision  would        ' 

establish  a  rule  of  practice,  the  Court  would  consult.  Pownall. 

lu  the  matter 

The  Judges  accordingly  left  the  Court  for  some  time.  ^^ 

^^  tlieir  return, 

^er  Curiam:  —  The  Court  are  of  opinion,  that  the 

'^^^lirupt  should  undertake  to  discontinue  the  present 

actions,  and  not  to  bring  any  other  actions  having  for 

their  object  to  try  the  validity  of  the  fiat,  without  leave 

of  the  Court. 

^T.Swanstonj  having  consulted  with  the  petitioner, 
^ho  was  in  Court,  stated  that  he  had  no  objection  to 
give  the  required  undertaking. 

"The  petition  was  then  proceeded  with,  (a) 


Ja  parte  GRAVES.  —  In  the  matter  of  W YATT. 


JVl 


C.  of  R. 
Feb.  14, 
R.  AYRTON  moved  for  leave  to  strike  new  docket        1834. 

"spers  and  amend  the  fiat,  the  place  of  business  of  the  Docket  papers 

,  ,     .  -.^   J  •      I     .1  and  the  fiat  can- 

ankrupt  being  omitted  in  both.  not  be  amended 

by  inaerting  the 

Per  Curiam:  — We   cannot  allow   the  amendment  »«jl''?P''»pl«« 

of  business. 

^s^ked,   it  being   no  default  of  the  office,  but  of  the  ^^^^^^  j^^i,^ 
^iDarties.     If  the  docket  papers  had  been  correct,  and  docket  be  oor- 

.   .  -11  ""ect,  and  the 

iJie  error  originated  with  the  office,  it  might  have  been  fiat  incorrect, 
different.    The  better  course  to  pursue  will  be  to  super-  ^J* of  the 
sede  the  present  and  issue  a  new  fiat.  offi<^ 


(a)  See  ex  parte  Dick,  1  Rote,  5 1 
ex  parte  Hardevbergy  1  Rote,  206 
€x  parte  Burgess,  Jacob,  559 


and  see  ex  parte  Daly,  post,  and 
ex  parte  Davy,  ante,  p.  299. 
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C.  of  R.      -E*  parte  PRESCOTT  and  others.  —  In  the  matter  of 
Feb.  18,  THOMPSON  and  MILDRED,  and  in  the  matter 

1884.  of  EVANS. 


If  a  party  take 
bills  for  the 
price  of  goods, 
and  it  be  agreed 
that  the  bilk  are 
to  be  paid  out 
of  the  proceedsi 
and  the  ac- 
ceptors become 
bankrupt,  the 
indorsees  of  the 
billsy  without 
notice  of  the 
agreement,  are 
entitled  to  the 
benefit  of  it. 


On  the  1st  of  December  1831  a  commission  issued 
against  Thompson  and  Mildred. 

On  the  22d  of  December  1831  a  commission  issued 
against  Evans. 

Evans  was  a  warehouseman  and  factor,  and  engaged 
with  Thompson  and  Mildred  in  various  shipments  for 
the  foreign  market  on  their  joint  risk,  one  of  which  is  ^ 
the  subject  of  the  present  case.  Being  engaged  in  selling^ 
goods  on  commission,  he  was  anxious  it  should  not  be^ 
known  he  was  concerned,  on  his  own  account,  in  sudr  J 
transactions. 

In  August  1831  Evans  and  Thompson  and  Mildred- 
made  some  joint  shipments,  under  the  following  circum^ 
stances.  Evans  supplied  the  goods,  and  drew  bills  or  ^ 
Thompson  and  Mildred  for  the  amount,  which  thpy= 
accepted.  The  following  letter,  prepared  by  Thompsc^:::^ 
and  Mildred  J  was  signed  by  Evans :  — 


<<  Messrs.  Thompson  and  Mildred^ 
*'  London. 

^<  Having  sent  you  an  invoice,  dated  23d  August, 
for,  &c.,  amounting  to,  &c.,  and  you  having  shipped 
the  same  to  your  correspondents  at  Smyrna,  &c.,  as  per 
bills  of  lading,  I  hereby  engage  to  be  responsible  to 
you  for  half  the  loss  that  may  arise  on  the  ibregoincr 
enumerated  goods ;  and  having  drawn  bills  on  you  for 
the  whole  amount  at  dates  convenient  to  myself,  I 
hereby  engage  to  renew  the  same  until  funds  come 
round,  without  any  charge  for  interest  or  stamps,  until 
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ihe   -4*  of  April  1832.     Should  any  profit  arise  on  the         1834. 
net      proceeds  of  these,  I  shall  look  to  you  for  my  half 

Ex  parte 
sl]Si.V*€.  Prescott 

*'  I  am,  &C.  and  others. 

«  J.  Evans."      '"  '''"0"''**" 

*TTie  invoices  accompanying  the  goods  were,  as  to  the     ^^^  others. 
nriA^^crial  parts,  as  follows :  — 

**  Per  account  "of  Mr.  John  Evans:  but  having  ac- 
c^ep^ed  bills  against  them^  the  sales  and  remittances  are 
^^  l>e  made  direct  to  us. 

^^  Invoice,  &c.,  shipped  by  Thompson  and  Mildred^ 
&0.3  per  account  of  Mr.  J.  Evant^  sale  and  remittancess 
^^  bills  per  appointment  to  Thompson  and  MUdretV^ 

^*  We  inclose  invoice,  &c.,  shipped,  &c.,  for  account 
^^  <^u.r  friend  Mr.  J".  Evans.  They  consist  of,  &c.  The 
^^^^^^^unt  sales  and  remittances  for  the  same  to  be  sent 
^  ^*s  for  account. 

Invoice,  &&,  for  account  of  Mr.  John  Evans  of 
[on.     Sales  and  remittances  in  bills,  per  appoint- 
to  Thompson  and  Mildred.** 
distinct  accounts  were  kept  by  Thompson  and  Mildred 
^ifc«ir  books  of  these  adventures. 

fore  Thompson  and  Mildred  or  Evans  stopped  pay- 
the  petitioners  discounted  these  bills  for  Evans 


^^e  usual  course  of  business,  without  any  notice  of 
^  circumstances  under  which  they  were  given,  or  of 
^    lien  which  Evans  possessed  on  the  return  proceeds 

^^lie  shipments. 

Tr*his  was  a  petition  by  the  holders  of  the  bills,  praying 
^^^t:  distinct  accounts  of  the  above-mentioned  shipments 

^^Sbt  be  kept;  that  the  joint  creditors  of  Thompson^ 

^iidred,  and  Evans  (if  any),  might  prove  and  receive 

^^^vidends,  and  that  the  surplus  might  be  applied  in 

^^yment  of  the  petitioners,  the  bill  holders ;  and  that 
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1834.        the  then  surplus  might  be  paid  to  the  separate  estates  of 
Thompson^  Mildred^  and  Evans. 

Ex  parte 

PaESCOTT 

""th  °  matter       ^^*  ^^^^^^^V^  *"^  ^'  'S/>cncc  for  the  petition  : — The 
of  decision  in  the  present  case  must  follow  that  in  ex  parte 

and^otl^rs      Copeland{a)y  unless  the  other  side  can  distinguish  the 
present  from  that  case. 

The  Chief  Judge  : — 

That  is  not  so  clear ;  there  may  be  a  diflPerence.    Thegg=^ 
present  is  quite  a  distinct  adventure,  and  the  circum- 
stances otherwise  dissimilar.     In  this  case  the  consign- 
ment was  in  the  name  of  Evans  alone,  but  the  returr 
proceeds  were  to  be  sent  to  Thompson  and  MUdn 
In  ex  parte  Cqpeland  (a)  the  bill  passed  to  Powis 
virtue  of  an  express  contract  which  Evans  was  authoris 
to  enter  into ;  in  this  case  the  petitioners  have  only 
indirect  lien  through  the  equity  of  Evans ;  so  that 
petitioner's  claim  must  be  postponed  to  those  of  all 
joint  creditors  (if  any),  and  a  question  may  even 
whether  he  have  any  claim  till  after  all  the  other  K^we- 
ditors  are  paid. 

The  questions  in  the  present  case  will  be, 

1st,  Whether  Evans   and    Thompson  and   MUdbr^ 
were  partners  in  this  adventure  ? 

2d,  What  were  the  equities  of  Evans  ?  for  such  would 
be  the  equities  of  the  petitioner. 

Mr.  Anderdon  and  Mr.  Heaihfield  for  the  assignees  of       f ^ 
Evans.  f  ^  • 

Mr.  Swanston  for  the  assignees  of   Thompson    and        1;^ 
Mildred :  — 


(a)  Reported  in  the  4th  Number  of  Mont,  Sf  Bit,  now  in  the  press- 


=   2i 
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Tlie  legal  interest  was  in  Thompson  and  Mildred^  any        1834. 
interest  Evans  possessed  being  purely  equitable.     But 
'wliatever  equity  Evans  had,  yet  the  petitioners  have  no      FaEscoTx 
equity  in  support  of  this  petition.  In'"the^'^Tter 

JEt:anSj  it  is  alleged,  was  bound  to  renew  the  bills,  of 

but  the  petitioners  were  not  bound  by  any  such  obliga-  and^othlwB. 
tioti.  The  drawers  would  not  have  been  protected  in 
&n  £Lction  by  the  bill-holders  by  Evanses  contract  to 
ren^^w,  though  the  drawers  would  be  compelled  to  allow 
^6  goods  to  be  bound  by  the  contract  with  Evans.  If 
*^  bill-holders  were  not  subject  to  the  liability  of  the 
^^i^titict  to  renew,  they  are  not  entitled  to  the  benefits 
^'  "^iie  contract.  The  case  of  ex  parte  Waring  (a)  stands 
^^^^■^e,  and  is  no  precedent  on  this  occasion. 

CTTie  Chief  Judge  :  —  Ex  parte  Parr^  Buck^  191, 

ex  parte  Perfect^  1  Mont.  25,  are  similar  cases.] 
^Xlie  equi^  of  Ev(ms  is  one  personal  to  himself,  and 
transferrable  to  others.     The  bill-holders  have  their 
^*"*'    ^  rights,  and  no  more,  because  there  was  no  notice, 
any  contract  between  Evans  and  the  bill-holders, 
^ich  circumstances  differ  this  case  from  ex  parte  Cope- 
where  there  was  such  a  contract. 
[The  Chief  Judge  :  —  Have  not  the  bill-holders  a 
t  to  insist  on  the  bills  being  paid  out  of  the  proceeds 
the  consignment,  instead  of  proving  againt  Evans  f] 
In  equi^  the  first  question  would  be,  where  is  the 
^^^ntract  on   which  you,   the  bill-holders,   found  your 
uity  ?     And  if,  when  produced,  it  appeared  that  they 
«re  not  bound  by  the  contract,  they  would  not  be 
allowed  the  benefit  of  it.    Such  never  has  been  allowed, 
^^cept  in  the  one  extraordinary  case  o(  ex  parte  Waring. 


(a)  2  RosCf  18S;  19  Va,  550,    Note  3  a  in  M<nUagu*s  tract  for 
^  821,  page  51 ;  and  9  GL  4;  J.  404, 
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1834.  [The  Chief  Judge  :  —  In  ex  parte  Perfedj  1  Moni. 

25,  the  main  arii^ument  was  the  absence  of  contract;  but 

Ex  parte  .  . 

Prescott  that  did  not  prevail.] 
I  *'"th  °^^^?f  I"  ^  parte  Waring  there  was  no  obligation ;    the 

of  bankers  had  incurred  none;  hut  Evans  clearly  had  in-  ^ 

and  others,  purred  an  obligation,  which  ought  to  have  bound  th< 


bill-holders.     This  difference  displaces  ex  parte  Warin^^^ 
as  an  authority  in  this  case. 

Mr.  Mantagiii  in  reply,  was  stopped  by  the  Court. 

The  Chief  Judge  :  — 

Looking  at  the  whole  of  this  case,  and  considering    i^^n 
circumstances,  which  are  peculiar,  the  fact  as  to  tz^i^e 
partnership  becomes  unimportant.     If  this  were  a  m^^re 
sale  by  Evansy  on  a  pledge  that  the  proceeds  of  "mLbe 
goods  should  be  applied  in  payment  of  the  bills^  tbmen 
EvanSf  whether  a  partner  or  not,  would  be  entided     to  . 
have  the  bills  paid  out  of  the  proceeds  of  such  goc^b. 
The  question  then  is,  whether,  granting  that  Evans  Inad 
this  right,  the  persons  to  whom  Evans  had  transfer^ved 
the  bills,  without  notice  of  this  right  otEvans^  f>o6se^Bsed 
the  same  right  as  Evans  himself  of  having  tlie  bills  f»u(l 
out  of  the  proceeds.  It  appears  to  roe  that  ex  parte  JE^er^ 
fectj  1  Mont.  25,  is  an  authority  that  they  had ;  that  case 
IS  conclusive,  even  if  there  were  no  partnership.     IBat, 
viewing  the  whole  transaction  in  this  case,  the  substance 
appears  to  be,  that  Evans  was  a  partner.    The  only  case 
in  which  partnership  could  make  any  difference  would 
be,  if  there  were  other  joint  creditors  besides  those  in 
this  particular  transaction ;  then  the  joint  creditors  of 
the  three  would  first  have  been  entitled  to  be  satisfied. 
Here  the  only  joint  creditors  were  those  under  each  in- 
dividual transaction.    On  the  whole,  the  circumstances  of 
this  case  bring  the  parties  within  the  reason  of  ex  parU 
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Cdpeiand.     I  cannot  view  the  contract  with  Evans  in         1834'. 

any  other  light  than  as  specifically  rendering  the  pro-         

oeeds  liable,  in  the  first  instance,  to  the  payment  of  the      p/escott 

bills :  this  equity  Evans  possessed,  and  to  this  equity  the  ,  *"^  others. 
, .,,  i_    , ,  .  ,    ,    ,  ,     ^  ^     ^  In  the  matter 

Dul-holders  are  entitled  through  Evans.  of 

The  order  must  be,  '''"f'T^'' 

'  and  others. 

1st,  To  keep  distinct  accounts. 

2d,  The  proceeds  to  be  applied  to  pay  the  joint 
creditors  of  this  adventure. 

3d,  To  pay  the  petitioners. 

^th,  The  surplus,  if  any,  carried  over  to  each  sepa- 
^^^  estate. 

Sr  JiJm  Cross :  — 

It  appears  that,  in  the  first  instance,  the  goods  were 
^  property  of  Evans^  who  sold  them  to  TJiompson  and 
^ildredf  who  undertook  to  pay  for  them,  and  who  con- 
tinently were  alone  the  owners;   so  much  so,   that 
"^tttwdrew  bills  on  them  for  the  amount,  which  they 
•^^ted.     Here  the  relation  of  vendor  and  purshaser 
^'^ded,   and  a  new  state  of  circumstances    arose,    an 
^^B'^ment  being  entered  into,  by  which  Evans  became 
^^titled   to   half  the   profits,    and    liable    to    half  the 
*^^»e8,  and  became  entitled  to  be  paid  the  amount  of 
^*^  bills  out  of  the  proceeds  of  the  goods.     As  to  the 
^*Q  in  respect  of  the  bills,  Evans  says,  "  I  undertake 
**^  renew  them   till  the  funds  come   round ;"    so  that 
^^  Was  not  entitled   to  be  paid  till   the  proceeds  did 
^^e  round. 

tlvans  was  not,  however,  compelled  to  renew,  as  he 
*^'ght  have  taken  up  the  bills  himself,  but  so  doing 
^^Id  not  have  deprived  him  of  his  right  to  be  repaid 
^t  of  the  proceeds.  The  question  then  is,  did  Evans, 
^W  he  indorsed  the  bills,  pass  his  lien  with  the  in- 

VOL.  I.  Y 


CASES  IN  BANKRUPTCY. 

18S4.        dorsement?     It  is  admitted  he  did  not  do  to  ez] 

"""^         there  is  nothing  on  the  face  of  the  bills  to  show  tb 

Peescott      ^^^  existed,  and  the  holders  do  not  pretend  to  m 

ind  othen.     ^^  ^jjg  ^^g  (^^y  understood  such  lien  to  have  I 
Iq  the  matter  "^ 

of  tended  to  be  passed.     I  therefore  cannot  comj 

f^^othen.  ^^^  Evans  passed  a  lien  which  he  did  not  in 
transfer,  and  which  the  other  party  did  not  und 
him  to  intend  to  do.  So  far  as  I  comprehend  tl 
I  am  of  opinion,  that  the  assignees  of  Evan$  still 
the  lien.  Did  the  bills  carry  with  them  any  oh 
to  renew?  Were  the  bill-holders  bound  to 
They  were  not;  such  is  the  distinction  between  t 
and  those  of  ex  parte  Waring{a)  and  ex  parte  Per 
It  therefore  appears  to  me  that  the  assignees  d 
are  entitled  to  the  proceeds,  as  I  feel  considerable 
as  to  whether  the  bill-holders  have  established  the 
such  is  my  present  opinion,  which,  if  the  Coi 
taken  further  time  to  consider  its  judgment,  pe 
might  have  altered. 

Sir  George  Rose :  —  The  question  of  parfnei 
immaterial.  The  acceptors  of  the  bills  incurred  lis 
when  the  drawer  of  the  bills  indorsed  them^  b 
same  time  transferred  his  rights  thereon,  and  hii 
of  enforcing  and  satisfying  them,  and  all  his  c 
Each  transaction  was  a  special  partnership  to  1 
ceeded  with  as  usual. 

Ordered  as  pre 


(o)  2  Rote,  182.  (fi)  MaiU.iS. 


\ 
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jEx  parte  THWAITES.  — In  the  matter  of  C.ofR. 

KNOWLES.  F^- 18, 

T  . .  *^*- 

*►  HIS  was  a  petition  to  confirm  a  purchase  made  by  The  Court  will 

,  _  .  not  confirm  a 

tn  assignee  of  the  bankrupt's  estate  without  leave.  purchase  of  part 

Certain  premises,  part  of  the  bankrupt's  estate,  were  J^^.^  ^^ 
put  up  to  sale  in  1828,  when  Baron  was  declared  pur-  made  by  an 

I  assignee  with« 

Chaser.     Baron  bought  on  behalf  of  Thwaites,  one  of  out  leave,  be. 
the  assignees.     Subsequently  all  the  creditors  who  had  ^*^ito«  hM 
proved,  or  their  representatives,  consented  to  the  pur-  consented. 
chase,  save  one  who  died  in  Ireland,  and  whose  repre- 
sentatives could  not  be  discovered.    After  this  purchase, 
*^  application  was  intended  to  have  been  made  to  the 
^^^^urt  to  confirm  the  sale,  but  before  that  was  done, 
^^^oaUeSy  who  was  the  surviving  assignee,  died.    A  new 
'^^^nee  was  appointed,  and  consented  to  the  prayer  of 
^ia  petition. 

Ilie  creditors  (save  the  one  before  mentioned)  were 
^  opinion  that  a  more  advantageous  sale  could  not  be 
made. 

This  was  the  petition  of  the  legal  personal  represen- 
tatives of  Thwaites^  praying  that  the  sale  might  be  con- 
^i^Qed,  or  that  a  reference  might  be  made  to  the  com- 
^'^isioners  to  certify  whether^  under  the  circumstances, 
^  isle  were  a  proper  one. 

^er  Curiam  .•  —  The  prayer  of  this  petition  cannot  be 
S'^ted.  Tbis  Court  will  never  thus  interfere  after  a 
••Je.  You  must  proceed  at  your  own  risk.  If,  bow- 
*^'^^  all  the  creditors  have  consented,  who  can  upset 

*«aale?(a) 

(*)  As  to  the  rule  that  assignees  Xory,  6  Ves,  625;  ex  parte  Tan" 
^^^^^t  purchase,  see  ex  parte  ner,  ex  parte  Attwood^  and  Owen 
'^S^'^oMf,  5  Vet.  707;  ex  parte    v.  Foulke,  in  note  to  ex  parte 


..     A 


as 
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C.  of  R.     Ex  parte  THOMPSON,  one  of  the  assignees,  (a) 

^^'  18,  In  the  matter  of  WILKS. 

1834. 

A  firm  own.       JOHN  ECROYD  and  James  Ecroyd  were  partne 

pcted  of  A.  and  ^  ^ 

B.  may  prove      grocers. 

o^pot^of^.       *^^*'*  Ecroyd  entered  into  partnership  with 
■"^  ^'  WUhSy  as  nail  manufacturers. 

The  firm  of  nail  manufacturers  was  indebted  to 
grocers. 

The  grocers  assigned  their  property,  on  the  usa;. 
trusts,  for  payment  of  their  debts. 

A  fiat  issued  against  the  nail  manufacturers. 

On  a  former  occasion  (2d  July  1838)  a  petition 
presented  by  the  trustees  for  the  creditors  of  the  grocerr"^— ^ 
to  prove  under  the  fiat  against  the  nail  manufacturers. 


The  respondents  did  not  appear. 

Per  Curiam :  —  Take  such  order  as  you  can  abide  \c^  hj» 

The  petitioners  accordingly  took  an  order  to  provi 


The  present  was  a  petition  for  a  re-hearing,  and 
expunge  the  proof. 

Mr.  Swanston,  for  the  proof,  cited  ex  parte  Adc^am, 
1  Rosey  305;  ex  parte  SiUitoey  I  GLSfJ.  382;  aikc7dr 
parte  Cooke^  1  Mont.  258. 

Mr.  Koe  and  Mr.  Sharpe,  contra. 

Per  Curiam :  —  It  has  been  settled  law  for  many  yan^ 
that  if  A.  and  B.  and  C  are  partners,  C  cannot  proie 

Lacy,  6  Vcf.  625;  ex  parte  James,  parte    Badcock^    MokL  i  ^^' 

8   Fes.  337;    ex   parte  Bennett,  2.58. 

10  Ves,  595 ;  ex  parte  Chadwicke,  (a)  The  other  assignee  wfaw 

1  Jilant.  4r  Oregg,  Dig.  349;  ex  to  join  in  this  petition. 


CASES  IN  BANKRUPTCY.  325 

under  a  joint  commission  against  all ;  but  that  if  A,  and        1834. 
J?,  be  partners,  and  JB.  and  C.  be  partners,  the  two  firms         

^^  !  ,       ,  ^  ^  Ex  parte 

may  prove  against  each  other.  Thompson. 

In  the  matter 
of 

The  proof  ordered  to  stand.     Petition  for  re-hearing       Wilks. 
dismissed.      The  respondents'  costs  out  of  the  estate. 
No  costs  to  petitioner. 


In  this  case  the  following  points  of  practice  arose :         When  a  peti- 

On  the  2d  of  July,  1833,  the  petition  was  called  on,  si^^entnoT 

when  the  respondents  did  not  appear*  The  Court  inti-  *„J2"^13|l.^*' 

mated  what  order  it  would  be  advisable  for  the  peti-  be  can  abide  by, 

,  1  /•      II  tbe  other  aide 

tioner  to  take,  and  finally —  nmy  open  the 

order  any  time 
within  about 

Per  Curiam: — Take  such  order  as  you  can  abide  by.  b\jl  months. 

The  petitioners  accordingly  took  an  order  to  prove. 

On  the  8th  of  July  1833  Mr.JCoe,  for  the  respondents, 
applied  that  the  order  might  be  stayed  and  the  petition 
be  restored  to  the  paper ;  the  respondents  were  ignorant 
that  the  petition  was  in  the  paper ;  the  solicitor  sent  a 
derk  to  examine  the  list,  but  he  overlooked  the  case. 

Sir  George  Rose :  — 

This  is  an  application  to  stay  an  order  of  the  Court 
ind  to  have  the  petition  re-heard.  \Vlien  a  party  is 
desirous  of  a  re-hearing,  he  must  present  a  petition 
Supported  by  affidavit,  stating  such  circumstances  as 
may  induce  the  Court  to  think  that  if  the  matter  be 
re*heard  it  is  possible  tlie  Court  may  alter  its  order. 
Such  has  not  been  done  in  this  case,  and  therefore  the 
application  cannot  be  entertained.  When  the  petition 
was  called  on,  the  counsel  for  the  petitioner  was  told 

y  3 
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1834.        to  take  such  order  as  he  could  abide  by.     Whenever 

this  is  done  it  should  be  understood  that  the  other  part}' 

Thompson,     are  at  liberty  to  open  the  order  at  any  time  within  six 
In  the  matter  ^lonths,  and  to  show  that  the  petitioners  had  taken  an 
WiLKs.        order  they  could  not  abide  by ;  that  is  done  by  a  petitio 
to  vary  the  order. 

This  Court  often  allows  a  petition  to  be  restored  t<^^ 
the  paper,  when,  through  mistake,  &c.  the  parties  we 
ignorant  that  the  petition  was  coming  on ;  but  this  ' 
not  such  a  case.     There  were  but  five  petitions  in 
paper,  and  the  clerk,  who  was  sent  expressly  to  seanf 
overlooked  it ;  such  carelessness  must  be  visited  on 
employer. 

And  of  this  opinion  were  the  rest  of  the  Judges,  an 
the  application  was  refused. 


Restoring  peti- 
tion to  the 
paper. 


MS 

e 


Praetioe  on 
petition  of  re- 
hearing. 


This  was  a  petition  by  Thompson^  one  of  the  as- 
signees (a),  praying  for  a  re-hearing  and  that  the  proof 
already  made  under  the  order  of  the  Court  might  be 
expunged. 

Mr.  Swcmston  objected  that  as  this  was  a  petition  pray- 
ing a  re-hearing,  an  order  ought  first  to  have  been  ob- 
tained that  it  should  be  re-heard,  and  then  it  should  be 
set  down  for  re-hearing  in  pursuance  of  such  order ; 
but  no  such  order  had  been  obtained. 

Per  Curiam: — In  bankruptcy,  the  petition  for  a  re- 
hearing and  the  petition  itself  come  on  at  the  same 
time.  The  present  petitioner  must  now  proceed  to 
satisfy  the  Court  that  this  is  a  proper  case  to  be  re- 
heard. 


(fl)  The  other  assignee  refused  to  interfere. 


CASES  IN  BANKRUPTCY.  S2» 


Za;  parte  PEDDER  and  another,  partners.     In  the        C.  of  R. 

matter  of  H ADWEN.  *      Feb.  20, 

1834. 

r  this  case  certain  mortgaged  property  was  put  up  to  A  mortgagee 
^  in  the  usual  manner,  on  the  application  of  the  mort*  ourinTe,  an 


At  the  sale,  finding  that  the  estates  were  likely  ^^^^  ^  ^^ 

'  ^  '*    HiiMC  pro  twnc 

Sell  for  less  than  the  value,  the  mortgagees  bid,  and  was  made. 


declared  the  purchasers;  the  petitioners  stated 
V  bad  not  previously  entertained  any  intention  to 
»  or  they  would  have  obtained  an  order  for  leave  so 

iThis  was  a  petition  that  the  sale  so  made  to  them 
slit  be  confirmed. 

\fr.  Swansion  for  the  petition. 

Sif  r.  Bethell,  for  the  assignees,  submitted  to  any  order 
Court  might  make. 

f^er  Curiam :  — 

Kt  is  quite  clear  the  Court  would  have  given  leave 
bid  in  the  first  instance ;  nevertheless,  there  is  much 
Ference  between  giving  leave  previous  to  a  sale,  and 
ofirming  subsequently. 

The  petitioners  may  however  take  an  order  to  bid 
mcpro  tunc. 

Leave  to  bid  nunc  pro  tunc. 


Y  4 
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Cof  R.        Ex  parte  COAXES  and  HAMMOND.  — In 

Mar.  8  §•  14,  n^atter  of  WOODING. 

1834. 

order  the  biiuf  '^  ^^^  ^^  ^^  petition  of  Messrs.  CoaU^  and  Hammof^  ^^ 
coett  subsequent  solicitors  and  Copartners,  for  the  amount  of  half  the  l^»         i 

to  the  choice  to  ...  ' 

be  pud,  though  of  costs  Subsequent  t  j  the  choice  of  assignees. 
havenoiuBets  '^^  petitioners  sued  out  the  commission.    After 

in  their  hands,    assignees  were  chosen,  they  (the  assignees)  were 
Anon.  Buck,      to  displace  Messrs.  Coates  and  Hammond  and  substitu^^t 
fcnMe.   '       '  ^^*  Warburton  as  solicitor ;  but,  on  the  intervention  ^^f 

some  of  the  creditors,  the  assignees  agreed  that  all  thr^^^^ 
(viz.  Messrs.  CoaleSy  Hammond^  and  Warburton^)  shoo^V^ 
jointly  act  and  share  the  profits. 

The  petition  stated  that  Warburfon  now  claimed 
whole  of  the  profits,  and  that  the  assignees  denied  evi 
having  retained  Messrs.  Coates  and  Hammond. 
Mr.  Warburton  was  served,  but  did  not  appear. 
The  facts  of  the  case  are  more  particularly  detailed         ^ 
the  judgment  of  the  Chief  Judge. 

Mr.  Foster  for  the  petition. 

Mr.  Anderdon^  for  the  assignees,  objected  that  th^^'v 
was  no  jurisdiction ;  ex  parte  Haynes,  1  Gl.  §•  J.  ^  -5; 
Burwood  V.  FeUon^  8  Bam,  8f  Cres.  43. 

Even  if  there  were  jurisdicdon,  yet  the  extraoidin^uj 
power  of  this  Court  is  not  required  to  be  called  it^to 
action,  as   the  petitioner  can   proceed  at  law,  conse- 
quently he  cannot  petition  here. 

The  foundation  of  the  jurisdiction  on  these  occasioos 
is,  that   they  are   connected  with   the  distribution  of 
the  estate ;  but  there  are  no  assets  in  this  case  in  the 
hands  of  the  assignees,  consequently  there  is  no  juris- 
.  diction. 
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%«f«r,  in  reply :  — 

jurisdiction,  ex  parte  Hartoppj  1  Rose,  449;  ex 

hnaoHj  1  Gl.  if  J.  2S;  and  many  other  cases, 

)rove  that  the  Court  will  interfere  between  its 

though  they  may  have  remedies  against  each 

law. 

irgument  that  the  assignees  are  not  liable  be- 

ey  have  no  funds  of  the  bankrupt's  in  their  hands 

validity. 

Curia  advisare  vuli. 


1834. 

Ex  parte 

CoATKS 

and  another. 

In  the  matter 

of 

WOODINO. 


Ohief  Judge  :  — 

was  an  application  by  Messrs.  Coates  and  Ham'    March  14. 

r  an  order  directing  the  assignees  of  fVooding,  a 

tty  to  pay  to  them  and  Mr.  Peter  Warburton  the 

(7/.  19«.  Id.  due  to  them  as  joint  solicitors  under 

imission,  for  costs  incurred  since  the  choice  of 

s ;  and  further  praying  that  blL  3«.  Sc/.  part  of 

ly  may  be  paid  to  the  petitioners. 

petition  alleges,  that  the  petitioners  sued  out  the 

iion  as  solicitors  to  the  petitioning  creditors ;  that 

Denham  and  Nathaniel  Derry  were  chosen  as- 
who  were  about  to  nominate  Mr.  Warburton  as 
licitor,  when,  through  the  intervention  of  other 
s  who  wished  the  petitioners  to  continue  as  soli- 
»  the  commission,  an  arrangement  was  made,  to 
iie  assignees  were  parties,  that  the  petitioners  and 
ion  should  jointly  act  as  the  solicitors  to  the 
sion,  and  share  the  profits  from  the  beginning ; 

pursuance  of  such  agreement,  the  petitioners 
Mr.  Warburton  one  half  of  the  profits  made  prior 
choice  of  assignees,  and  continued  to  act  in  con- 
I  with  Mr.  Warburton  as  the  solicitors  under  the 
sion,  and  in  that  character  attended  the  meetings 
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1834. 

Ex  parte 

COATES 

and  another. 

In  the  matter 

of 

Wooding. 


At  to  the 

retainer  of  a 
solicitor. 


I 


and  advanced  monies  for  the  necessary  expences  of 
commission  to  the  amount  of  46/. 

The  petition  further  stated,  that  a  bill  to  the  am 
of  88/.  185.  \d.  was  afterwards  delivered  ia  the 
names  of  the  three  solicitors,  which  was  settled  b] 
commissioners,  and  reduced  to  the  sum  of  OT/L  lAt 
of  which  46/.  6tf.  lie/,  advanced  by  the  petitioi 
formed  apart. 

The  petitioners  therefore  claim  the  repayment  of 

sum,  and  one  half  of  the  profits,  making  in  the  w 

the  sum  of  57/.  3^.  3c/.  leaving  the  other  half  of 

profits  for  Mr.  Warburtonj  according  to  the  agreemi 

Mr.  Warburtony  though  served,  did  not  appear  to 

pose  the  petition.     The  assignees,  in  their  affidavits 

by  their  counsel,  denied  the  fact  of  the  retainer ;  I 

denied  their  liability  beyond  the  amount  of  funds 

their  hands  amounting  to  6/.;  and  they  further  dei 

the  jurisdiction  of  this  Court  to  enforce  that  liabilil 

it  existed.     As  to  the  retainer,  they  say  they  appoir 

WarburUm  as  their  solicitor,  and  positively  deny  t 

they  ever  appointed  the  petitioners,  or  made  any  arrac 

ment  or  agreement  with  them,  or  in  any  way  authori 

them  to  act  as  their  solicitors,  or  ever  consulted  then 

to   proceedings   under  the  same,   or  relating  tber 

Here,  then,  the  parties  are  directly  at  issue  as  to  the 

tainer,  and  yet,  perhaps,  more  so  as  to  the  conclusioi 

be  drawn  from  the  facts,  than  as  to  the  circumstan 

themselves.     For  the  respondents  admit  that  an  agi 

ment  was  made  at  the  meeting  between  the  solicitCNfs 

sharing  the  profits  under  the  commission ;  they  do  i 

deny  their  privity  to,  and  acquiescence  in,  such  an  . 

rangement ;  they  do  not  deny  the  fact  of  the  attendai 

of  the  petitioners  at  the  meetings,  performing  the  fba 

tions  of  solicitors  to  the  commission  ;  they  do  not  que 


Wooding. 
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tion    the  bud  of  the  advance  by  the  petitioners  of  the        1834. 

sums  charged  for  the  expences  of  the  meetings,  nor  do        

they  deny  the  delivery  of  the  bill  in  their  joint  names,       Coates 

and  its  taxation  and  allowance  in  that  form  ;  and  there-    a°d  another. 
^  ^      '  In  the  mattei 

fore  it  becomes  a  question  not  of  veracity  but  of  con<-  of 

struction,  whether,  under  all  the  circumstances,  the 
assignees  have  made  themselves  responsible  to  Mr.  War" 
ff'^trian  only,  or  to  Mr.  Warburton  and  the  petitioners 
jointly,  as  solicitors  under  the  commission  ?  If  there 
I'mI  been  no  express  appointment  of  Mr.  Warburton  as 
theijr  solicitor,  the  mere  circumstance  of  their  solicitor 
who  took  out  the  conunission  continuing  to  act  as  their 
solicitor  under  the  commission,  with  the  privity  and 
niO'wledge  of  the  assignees,  would  have  been  sufficient 
^^idencc  of  employment  by  them  as  such ;  Tarn  v.  Keys^ 
-Bbft,  N.  P.  878  (n) ;  S.  C.  1  Starke  N.  P.  C.  178.  Then, 
'^  ho^ving  appointed  Warburton  as  their  solicitor,  he,  with 
^^i^  privity  and  acquiescence,  entered  into  the  agree- 
''^^Ot  as  stated  in  the  petition,  and  they,  knowing  of  this 
^S*"^eement,  permit  the  petitioners  to  act  as  joint  solici- 
^''^  to  advance  their  own  monies  for  the  expences,  and 

^^n  the  bill  is  delivered  in  the  joint  names  of  the  three, 
^*^lce  no  objection  except  as  to  the  amount,  and  allow  it 
(^  taxed  and  filed  with  the  proceedings  in  that  form, 
^^•^  any  other  conclusion  be  feirly  drawn  than  thai  the 
^^ignees  have  recognized  the  petitioners  as  jointly  em- 
^^^yed  with  Mr.  Warburton  ? 

careful  examination  of  the  affidavits  has  satisfied  my 
upon  this  point,  and  the  only  doubt  I  have  enter- 
^^^ed  upon  this  part  of  the  case  has  been,  whether  we 

^^^ht  to  decide  the  question,  or  leave  the  parties  to  their 

^^Xlinary  remedy  at  law.      Looking,  however,  at  the 

^^bstantial  merits  of  the  case,  and  seeing  that  the  as- 

^^gnees  do  not  pretend  that  they  have  paid  Mr.  War' 


Wooding. 
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1834.        burton,  or  that  they  have  any  set-off  against  bim;        £| 

Mr.  JVarburton  does  not  deny  the  right  of  the  petiuc^jg^ 

C0ATE8        to  the  share  they  claim ;  and  that  the  only  subst^i?^^ 
and  another,    question  raised  by  the  assignees  is,  whether  they  an 
of  liable  beyond  the  funds  in  hand  ?     I  think  it  is  due  in 

justice  to  all  parties  that  we  should  save  them  from  tbe 
expence  of  further  litigation,  if  we  have  jurisdictioo  so 
to  do.  Witliout  referring  to  any  authorities,  but  re- 
garding the  question  as  one  arising  in  the  bankruptcy 
between  two  sets  of  officers  engaged  in  prosecuting  the 
commission  relative  to  the  payment  of  the  expenoes  of 
working  it,  I  should  have  entertained  no  doubt  of  tbe 
jurisdiction  of  this  Court  to  decide  it.  Two  cases  were 
cited  by  the  counsel  for  the  assignees,  an  anonymous 
case,  reported  by  Mr.  Bucky  475,  and  ex  parte  HafHUi 
1  GL  if  J.  35.  The  latter  case  does  not  affect  this 
question,  because  the  point  there  decided  was,  that  tbe 
petitioning  creditor,  and  not  the  solicitor,  ought  to  be 
the  party  applying  for  the  order  on  the  assignees  to  pey 
the  costs  incurred  prior  to  the  choice  of  assignees^ 
whereas  the  costs  now  in  dispute  are  costs  subsequent  to 
the  choice.  The  first  case,  however,  from  Buck's  re- 
ports, in  which  the  Vice-Chancellor  is  reported  to  have 
disclaimed  any  jurisdiction  to  compel  the  petitioning 
creditor  to  pay  the  solicitor  his  bill,  seemed  to  demand 
further  consideration,  though  that  case  struck  me  as 
being  at  variance  with  those  cases  in  which  the  Chan- 
cellor had  interfered  in  favour  of  the  messenger;  and 
upon  further  consideration,  I  find  no  principle  upon 
which  the  claim  of  the  solicitor  should  be  referred  to  a 
court  of  common  law  which  would  not  equally  apply  to  the 
messenger's  bill ;  and  yet,  in  the  cases  of  ex  parte  Ckff^ 
and  CogaUj  Cook,  B.  L.  17;  ex  parte  Johnsonj  1  Gl^^* 
23 ;  ex  parte  Burwoody  2  GL  8f  J.  70,  the  claims  of  the 
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mesBenger  have  been  enforced  by  orders  in  bankruptcy;        1834. 

and   in  the  case  ex  parte  Hartop^  1  Rose^  450,  Lord  . 

JSUUm  illustrates  the  power  of  the  Court  to  interfere  on       Cojmcs 

liehalf  of  the  messenc^er,  by  what  he  seems  to  consider    and  another. 

,     .    ,       ,  .  .  In  the  matter 

its  unquestionable  jurisdiction  in  behalf  of  the  solicitor.  of 

His  Lordships  words  are :  "  The  petitioning  creditor  is      Woodtno. 
liable  to  the  solicitor  for  the  expences  of  conducting  tlie 
commission  up  to  the  choice  of  assignees ;  although  the 
solicitor  may  maintain  an  action  against  him  for  his  bill 
of  costs,  yet  this  Court  would  not  hesitate,  upon  petition, 
to  make  an  order  upon  him  for  the  payment  of  it." 
And  the  Learned  Judge,  who  is  reported  to  have  de- 
cided the  contrary  in  the  case  in  Mr.  Buck's   reports 
above  alluded  to  (a),  would  at  once,  in  the  case  of  ex 
parte  Haynes  (6),  have  dismissed  the  petition  if  he  had 
entertained  the  opinion  attributed  to  him  in  the  first 


I  cannot,  therefore,  consider  the  authority  of  that  case.  Anon.  Buck. 
so  imperfectly  reported,  sufficient  to  outweigh  the  other  temlu. 
cases,  which,  though  not  so  directly  in  point,  all  strongly 
lead  to  an  opposite  conclusion.  But  the  respondents 
say  they  are  only  liable  to  the  amount  of  assets  in  their 
hands,  which,  as  they  allege,  do  not  exceed  6/. ;  but  in 
this,  I  think,  they  are  equally  unsupported  by  principle 
or  precedent.  The  claim  of  the  solicitor  does  not  de- 
pend upon  the  contingency  of  the  assignees  procuring 
funds  from  the  bankrupt's  estate,  but,  like  that  of  the 
messenger,  rests  upon  ttieir  employment  by  the  assignees; 
and  both  at  law  and  in  bankruptcy  their  liability  to  tlie 
messenger  has  been  decided  to  be  wholly  independent  of 
the  state  of  the  funds ;  and  the  principle  of  those  deci- 
sions applies  with  equal  force  to  solicitors.    It  is  enough, 

(fl)  Buck,  47  5.  (A)  1  GI.SfJ.  35. 
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1834.        upon  this  point,  to  refer  to  the  cases  of  Tarn  v.  Kej^ 
HaUy  378  («),  S.C.  1  Stark.  278;  Hart  v.  BegffSj  Hob 

Mm  parte 

CoATBs       245 ;  ex  parte  Hartop^  9  Ves,  109  ;  ejr  parte  Johnmrn 

In"thrmatter  ^  ^'-  S**^'  2^'    ^^"8  satisfied,  upon  the  facts,  that  tbcr 
of  was  enough  to  constitute  a  joint  emplojrment  of  th 

three  as  solicitors  under  the  commission,  and  that  tt 
assignees  are  liable  to  pay  the  amount  of  their  bill 
costs,  whether  they  have  funds  in  their  hands  or  no 
and  that  this  Court  has  jurisdiction  to  enforce  the  pia 
ment  upon  pedtioo,  and  further,  that  it  is  mercy  to 
parties  to  exercise  that  jurisdiction  on  this  occasicz 
I  am  of  opinion  that  the  petitioners  ought  to  take  i 
order,  declaring  them  and  Mr.  Wta^lmrkm  to  hav\3  beei 
jointly  employed  by  the  assignees  as  solicitors  under  tiie 
commission^  and  that  there  is  due  to  them  as  solidton 
the  sum  of  67/.  19«.  7dL  (or,  if  it  be  wished,  let  it  be 
referred  to  Mr.  Gregg  to  aseertain  the  amount,)  an^ 
directing  the  assignees  to  pay  die  amount  to  the  joini 
order  of  the  petitioners  and  Mr.  fVarbwiui^  and  if  the; 
cannot  agree,  then  let  them  pay  the  money  into  ooort 
with  liberty  for  either  party  to  apply. 

Mr.  Anderdofif  for  the  assignees,  having  declared  tb 
intention  of  his  clients  forthwith  to  comply  with  tb 
order  of  the  Court,  without  further  taxation,  the  ordei 
was  made  for  the  payments  as  above,  and  if  no  demand 
for  the  payment  were  made  before  the  first  day  of  temi] 
the  money  to  be  paid  into  court. 

Ordered  accordingly. 
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ExparU  TATHAM.— In  the  matter  of  SHEPPARD.      C.  of  R. 

March  5, 

\Ir.  PHILLIMORE:  — This  is  a  petition   by  a        ^®^^- 
nortffaffee  for  leave  to  bid  at  the  sale  of  the  mortfirafred  "^^  ^^^  '^'^ 

.  .  ^^         pot  exempt  a 

>reiiiises,  and  that  he  may  not  be  required  to  pay  any  mortgagee  who 

lepOSlC.  i„g  ^  deposiu 

Mr.  AyrUmy  for  the  assignees,  submitted  to  any  order 
the  Court  might  make. 

Per  Curiam :  —  The  Court  will  not  make  any  order 
BS  to  the  deposit ;  a  similar  application  has  been  before 
refused. 


Ex  parte  EVANS.— In  the  matter  of  DODGSON.  C.  of  R, 

March  5, 

1  HIS  was  the  petition  of  the  creditor's  assignees,  and  1833. 

stated  that  the  bankrupt  being  entitled  to  certain  resi-  not*oompS  the 

doary  property,  they  (the  assignees)  were  about  to  in-  official  wMgnce 

sdtote  a  suit  against  the  executors  for  the  same,  with  aangneei  in  a 

consent  of  the  creditors ;  but  that  William  Turguandy  j"*^e  impro- 

the  official  assiimee,  declined  to  join  in  the  suit,  unless  P«7'y  ^^^  ^ 

^                                     "  jom,  and  IS  made 

the  solicitor  to  the  petitioners  would  expressly  undertake  defendant,  he 

not  to  consider  him  responsible  for  costs,  and  unless  the  hb^oim  costaT^ 
petitioners  indemnified  him  from  all  costs.    The  petition 
prayed  that  W.  Turquand  might  be  ordered  to  join  in 
the  intended  suit  as  co-plaintifi*,  or,  if  he  should  decline, 
that  he  might  be  removed  from  being  official  assignee. 

Mr.  Swanston  and  Mr.  Purvis  for  the  petition :  — 
By  the   1  &  2  W.  4.   c.  56.   s.  22.    the  estate  is  as 
Completely  vested  in  the  official  assignee  as  the  other 
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1834        assignees,  and  he  is  in  all  respects  in  the  same  sitoatio 

'        as  they  are,  except  that  section  23  enacts,  "  that  nothi 
Evans.        herein   contained  shall   extend  to  authorize  any  so* 
In  the  matter  official  assignee  to  interfere  with  the  assignees  chosen 
DoDGsoN.      the  creditors,  in  the  appointment  or  removal  of  a 

citor  or  attorney,  or  in  directing  the  time  and  manner 
eifecting  any  sale  of  the  bankrupt's  estates  or  eifectr. 
On  all  other  occasions,  and  especially  as  regards  suit 
and  actions,  the  official  assignee  is  precisely  in  the  8am< 
situation,  and  incurs  the  same  liabilities,  as  the  otbei^' 
assignees ;  as  was  decided  in  Munk  v.  Clarke^  10  Bvngm^' 
102. 

[Sir  George  Bose :  —  That  case  is  cited  in  order  toc^  *< 
establish  the  position,  that  the  official  assignee  is  liabk^9^*l< 
to  an  action,  and  therefore  resembles  the  other  assignees  js-EA, 
It  is  conceded  by  the  other  side,  as  the  fact  is,  that  (or^zAr 
all  such  purposes  as  actions,  and  as  regards  all  circum^^'iBi). 
stances  of  property,  the  official  assignee  is  precisely  i  f  in 
the  same  situation  as  other  assignees.] 

The  official  assignee  is  a  necessary  party  to  all  pr^>^o- 
ceedings,  and  the  other  assignees  can  no  more  procea^acj 
without  him  than  he  could  witliout  them.     He  is  a  pfl^  id 
officer,  and  why  is  he  not  to  participate  in  the  respc^ir- 
sibilities   in   which    the   other  assignees   are    inyoW^>«( 
though  unpaid  ? 

An  action  at  law  or  a  suit  in  equity  cannot  be  earned 
on  unless  all  the  assignees  be  parties.  If  a  person 
institute  a  suit,  and  become  bankrupt,  the  assignees  may 
carry  it  on,  S/iarp  v.  Hullett^  2  Sim.  ^  Siu.  496 ;  and  if 
they  allow  a  suit  to  abate  which  ought  to  be  contiooed, 
they  would  be  liable  to  the  creditors  for  the  conse- 
quences ;  but  if  a  necessary  party  may  refuse  to  join,  is 
it  possible  for  them  to  carry  on  the  suit  ? 

^^  the  suit  in  question  be  one  which  ought  to  be  pro- 

"^'vnAAC    ollrkiu    fVio   Kill     tr\  Ka  Altmt9lt0fl 
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'Whey  would  be  liable  to  the  creditors,  as  for  what,  with-^        1834. 

^ut  wilful  default,  they  might  have  received,  Lingard  v.         

Bramlqf,  I  Ves.  if  B,   114;    and  the  official  assignee       Evans/ 
nust  bear  his  proportion  of  the  loss.     It  is  the  duty  of  1"  the  matter 
the  official  assignee  to  join  :  if  so,  what  right  has  he  to      Doogson. 
require  an  indemnity  ? 

No  case  can  be  cited  in  iniiich  one  trustee  was  suc- 
cessful in  requiring  an  indemnity  from  a  co-trustee,  in 
relation  to  carrying  on  a  suit,  though  on  some  occasions 
an  indemnity  from  the  ceitui  que  trust  may  be  insisted 
on ;  but  the  official  assignee  does  not  ask  for  an  indem- 
nity from  the  creditors. 

Before  the  Lord  Chancellor,  the  constant  practice  was 
to  order  assignees  to  join  in  proper  suits,  or  to  remove 
them*  This  great  difierence  exists  between  assignees 
and  other  trustees,  that  if  the  latter  will  not  join  in  a 
suit  as  plainti£&,  they  may  be  mad^  defendants ;  but  it 
would  be  wrong  in  assignees  of  an  insolvent  estate  to 
burthen  it  with  the  costs  necessarily  attendant  on 
making  the  official  assignee  a  defendant. 

It  is  contended  that  all  assignees  must  join,  as  they 
all  make  but  one  plaintiiF;  and  that  if  two  out  of  three 
were  to  institute  a  suit,  making  the  third  a  nominal 
defendant,  the  real  defendant  might  demur,  on  the 
ground  that  the  character  of  plaintiiF  was  not  complete. 
The  assignees  sue  as  trustees,  which  character  is  vested 
in  them  all,  not  in  any  one  or  two,  out  of  a  greater 
number.  No  instance  can  be  produced  where  an  as- 
B^ee  was  made  a  defendant  by  his  co-assignees,  such 
being  contrary  to  the  rule  of  practice. 

Suppose  that  an  assignee,  having  instituted  a  suit 
and  having  made  the  official  assignee  a  defendant,  wer 
to  die^  what  course  could  be  pursued  ?     If  all  the  trus- 
tees, plaintifis  in  a  suit,  were  to  die,  the  Court  could 
appoint  new  ones  to  continue  the  suit,  but  would  not 
Vol.  I.  z 


W°»*""  .  II    tot  *«  °"  . 
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tgi  but  one  class  are  public  oflScers  of  a  court  of        1834. 
;  the  other  dass  are  private  persons,  whose  duties 
•finned  to  one  particular  bankruptcy.  EvHs!^ 

m  a  suit  is  to  be  instituted,  th^  creditors'  assignees  '"  the^  matter 
ave  any  voice  in  the  election  of  a  soUcitor  to  con-      Doogson. 
le  suit ;  and  all  the  official  assignee  says  in  this 
<<  it  is  no  part  of  my  duty,  as  a  public  officer^  to 
16  risk  of  costs  in  a  suit  so  conducted." 
law  is  tender  of  forcing  the  responsibility  of 
Jic    officers,  who   otherwise    might   be   ruined 
Its  over  which  they  have  no  control.     In  con« 
)n  of  this,  the  commissioners,  and  the  messen^ 
id  all  officers  and  servants  connected  with  the 
sion,  were  formerly  indemnified  by  the  assignees 
(Tenant  in  the  bargain  and  sal^.     I  ground  my 
I  4hat  this  petition  ought  to  be  dismissed,  on  the 
tance  that  the  creditors'  assignees  alone  set  the 
in  motion  who  is  to  institute  the  suit,  and  as 
:ial  assignee  is  not  permitted  to  choose  the  soli- 
>  he  ought  not  to  be  compelled  to  join  in  the 
1  be  bound  to  the  consequences  of  the  proceed- 
such  solicitor.      If  we  were  to  accede  to  the 
>f  this  petition,  and  remove  the  official  assignee^ 
3  petitioners  would  conduct  the  suit  alone,  con- 
y  they  would  be  in  the  same  situation  as  they 


'eorge  Rose :  — 

proposition  is,  that  the  official  assignee  is  to  he 
^  to  join  ilhether  willing  or  unwilling.  In  the 
B  of  ca:  parte  Tiplady  (a),  what  would  have 
nsidered  an  adequate  remuneration  if  it  had 
^gested  that  official  assignees  and  their  repre- 
\-  ^  '  '  ■  .1         ■ 

(a)  Anie,  p.  161. 

z  2 
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1834.        sentatives  were  liable  to  be  dragged  into  Chance 

suits  ? 

Evans.  In  the  case  of  several  trustees,  a  suit  would  not  C^  ^i 

In  the  matter  jjecaase  some  were  not  plaintiffs,  provided  they  w^^r-e 
D0DO8ON.      made  defendants. 

It  must  not,  however,  be  supposed,  that  an  officu.^^ 
assignee  has  any  right  so  to  conduct  himself  as  to  ear.      ^' 
barrass  the  other  assignees  in  the  regular  pursuit  c— ^[^ 
proper  litigation.     In  any  case  in  which,  owing  to  hP    -*^ 
having  unnecessarily  or  improperly  insisted  on  an  ii 
demnity,  the  assignees  have  been  compelled  to  inak 
him  a  defendent,  the  question  as  to  which  party  was 
l)ear  the  costs  would  be  a  proper  one  for  this  Court  tn^^to 
entertain ;  and  if  he  acted  improperly,  and  embarrassc  ^""WhI 
the  other  assignees,  we  should  not  allow  him  the  costs  ot.^  nt 
of  the  bankrupt's  estate,  which  salutary  power  gives  tt::flBe 
Court  quite  sufficient  control  over  official  assignees  f       in 
questions  of  this  nature. 

In  my  opinion  it  would  have  been  much  better  if  t=-Je 
official  assignees  had  not  been  vested  with  any  intei^-^st 
in  the  bankrupt's  estate.     In  that  case  they  would  h^are 
been  (what  they  now  are)  most  useful  officers,  fri^erf 
(which  they  now  are  not)  from  all  questions  of  pleach  ii^ 
which  arise  in  cases  like  the  present. 

Petition  dismissed.     Costs  of  both  parties  out  of  the 
estate. 
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Ja:  parU  GUDGE.  —  In  the  matter  of  GUDGE.         C  of  R. 

March  5, 

1831 
IE  commission  isued  on  the  23d  May  1831 ;   the         »™*' 

idication  was  on  the  2d  of  June.  On  the  16th  July  supersede  where 
ng  the  forty-second  day)  the  bankrupt  being  unable  ^VJ^^.^i^a  tSL 
ttend  through  ilhiess.  his  examination  was  adioumed  bankrupt  has 

°  "^  paid  20f.  in  the 

the  16th  of  August,  when  he  surrendered  ;  but  his  pound,  though 

)unts  not  being  prepared,  his  examination  was  again  hH  becBMid^'' 

lumed  till  the  19th  of  August,  on  which  day,  for  the  Jo"™e<*  nuedick, 

e  reason,  a  further  adjournment  took  place  to  the 

1  of  September,  when,  being  still  unprepared,  the 

nination  was  adjourned  sine  die. 

Subsequently  the  bankrupt  paid  all  his  creditors  20^. 

lie  pound.     This  was  a  petition  by  the  bankrupt  for 

persedeas,  to  which  all  the  creditors  consented. 

Tie  Chief  Judge  :  —  As  the  bankrupt  did  not  sur- 
ler  on  the  forty-second  day,  and  has  not  yet  passed 
last  examination,  which  is  adjourned  sine  die^  we 
ht  not  to  supersede  till  we  have  ascertained  from  the 
missioner  whether  this  adjournment  sine  die  were 
>ugh  any  default  or  misconduct  on  the  part  of  the 
krupt. 

ir  George  Rose: — The  reason  of  the  repeated  ad- 
nments  being  unexplained,  we  cannot  but  presume, 
the  absence  of  evidence  the  other  way,  that  the 
nination  was  not  satisfactory  to  the  commissioner* 
^ould  be  highly  mischievous  to  allow  a  supersedeas 
persuading  or  buying  off  the  creditors,  who  have 
red,  to  consent  when  the  last  examination  is  not 
ed,    at  which   other  creditors  might  come  in  and 

e. 

z  3 
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1834.  Mr.  Montagu  for  the  petitioner :  — 

; Ex  parte  Narcutt,  Mont.  281,  is  an  authority  for  the 

GuDGE.  present  application,  the  last  examination  having  been 
£n  the  matter  there  adjourned  sine  die.     But  no  authority  is  neces- 

GvDGE.  sary ;  for  even  if  the  bankrupt  be  in  custody  for  not 
answering  to  tlie  satisfaction  of  the  commissioners, 
yet  he  is  entitled  to  supersede,  on  consent  of  all 
the  creditors.  Ex  parte  Magennis^  1  2Za«e,  60,  S.  C. 
nom.  M^GenniSf  18  Ves.  289 ;  ex  parte  Brown^  2  Swan. 
290.  And  an  adjournment  sine  die^  whatever  may  have 
been  the  cause  of  it,  cannot  manifest  such  disapprobation 
on  the  part  of  the  commissioners  as  a  commitment. 


Sir  George  Rose :  —  In  ex  parte  Norcutt  (a)  it  does 

not  appear  that  the  fact  of  the  adjournment  sme  die 

mentioned  to  the  Court  (b)^  the  only  point  called  to  i 

attention  being  the  non-surrender  on  the  forty 

day.     In  ex  parte  Magennis  (c)   the  party  insisted 

was  not  a  bankrupt ;  so  that  his  supersedeas,  under 

circumstances  of  that  case,  was  matter  of  right. 

so  here. 

Curia  advisare  vuU. 


March  15.        This  day  the  Court  ordered  the  supersedeas  to  iss 

The  procee<lings  were  produced,  and  tliey  did  not 
why  the  examination  was  adjourned. 


(a)  Mont,  281. 

(b)  Having  been  couuiiel  in 
that  case,  I  am  enabled  to  state, 
that  the  fact  of  the  adjourn- 
ment tine  die  escaped  my  notice. 


and  was  not  mentioned  to  fclx 
Court. — S.  Atfrlan, 

(f)  1  Rose^  60;   S.C.  IS  ^'^i; 
289. 
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JEx  parU  DALY.  —  In  the  matter  of  DALY.  C.  of  R. 

fj^  March  14, 

-»  His  was  a  petition  to  supersede  for  want  of  an  act  of        1834. 
'^anlmiptcy  and  petitioning  creditor's  debt.  ^®  bankrupt 

^.^  .  .  "'"y  petition  to 

On  the  application  of  the  bankrupt  it  was  advanced,  supersede,  with- 
^i^d  heard  much  sooner  than  it  could  have  been  in  not  to  bring  °^ 
ordinary  course.  actions. 

lS4r.  Swanston  for  the  petitioner. 

■ 

^er  Curiam :  —  You  must  either   undertake  ndt  to 

bnng  an  action  in  case  you  do  not  succeed  on  this 

petition^  or  amend  your  petition  by  praying  a  reversal 

of  the  adjudication.    A  similar  undertaking  was  required 

in  ex  parte  Poumal,  {a) 

Sr  John  Cross :  —  It  is  not  a  question  now  before 

the  Court,  but  I  do  not  think  it  should  be  taken  for 

granted,  or  admitted,  that  after  this  Court,  which  is  one 

of  record,  has  refused  a  supersedeas,  the  bankrupt  can 

maintain  any  action,  the  object  of  which  is  to  upset  his 

<^nimission. 

Hr.  Svjonsion :  —  In  PoumalTs  case  I  felt  no  objection 
^  undertake,  Mr.  PownaU  being  in  Court,  and  autho- 
■■'^ing  it  to  be  done ;  but  I  contend  that  the  Court 
*^^  no  right  to  impose  the  terms  proposed.  The 
P^riy  comes  here  to  ascertain  whether  the  fiat  be  a  legal 
^^  an  illegal  process,  and  not  to  be  put  on  tei:ms. 

Sir  George  Hose :  —  I  do  not  think  the  Court  have 
^*^y  right  directly  to  restrain  a  bankrupt,  except  so  far 
^^  to  put  him  to  his  election  when  he  comes  here  to 

(a)  Ante,  page  314. 
z  4 
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1834.        supersede,  and  brings  an  action  at  the  same  time,  {a) 

Though  the  Court  have  no  power  directly,  yet  it  might 

Daly.  he  thought  that  same  thing  might  be  accomplished 
In  the  matter  y^y  indirect  means,  as  formerly  was  done  by  simply 
Daly.  retaining  the  petition,  and  leaving  tlie  bankrupt  to 
bring  an  action.  In  the  present  case,  as  the  petition 
would  not,  in  ordinary  course,  have  been  heard  till 
next  term,  we  might  order  it,  at  any  rate,  to  stand 
over  till  it  came  on  in  regular  course,  if  the  bankrupt 
refused  to  give  the  required  undertaking.  But  I  do  not 
think  we  ought  to  do  tliat  indirectly,  which  we  cannot 
accomplish  by  direct  means.  I  am  of  opinion  that 
bankrupt  petitioning  to  supersede  is  entitled  to  be 
insianter. 

Sir  John  Cross :  — The  bankrupt  applied  to  speed 
hearing,  on  the  ground  that  it  could  be  no  prejudice, 
the  petitioning  creditor,  who  must  be  prepared  at 
times  to  support  the  adjudication ;   but  the  bankr^x  ^^ 
does  not  pray  the  reversal  of  the  adjudication  ucicSi 
section  17  (b);  he  asks  a  supersedeas  generally. 

Sir   George  Hose :  —  I  cannot  well  understand  cl)e 
intent  of  the  legislature  as  to  the  17th  clause.    If  I  w^rt 
a  bankrupt,  I  certainly  never  should  petition  under  th«t 
section. 

The  Court  here  called  on  Mr.  Swanaitm  to  proceed^ 
without  requiring  him  to  enter  into  any  undertaking- 


(rt)  See  ex  parte  Davtf^  ante,  page  299. 
{b)  1  &U\V.  4.  c.  56. 


fo 
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Ja  pcarte  CHEVALIER.  — In  the  matter  of  L.  C. 

VANZELLER.  ^f^A^^ 

-»  HIS  was  an  appeal  from  ex  parte  Turner ^  Mont.  §•        lo34. 
JiU.  93,  on  the  following  ne^^M^t.  & " 

BIL  90>  con- 

SPECIAL  CASE.  ^TL^ro^ 

drew  bills  on 

IBefore  and  at  the  respective  times  the  three  bills  of  one  of  its  own 

eaLchange,  amounting  together  to  4,300/.^  were  drawn  ing  on  his  own 

axid  accepted  as  herein-after  mentioned,  FaTize/fer  carried  J^"°*J^eto 

'i>w%,   business  as  a  merchant  at  Bahia,  in  the  Brazils,  in  an  agent  of  the 

psLitnership  with  Amando  and  Maubinson,  under  the  firm  ment.  The  bills 

or  Vanzelkr  and  Co.  '^^J^ 

Vanzeller  also  carried  on  the  business  of  a  merchant  solvency  issued 

Y       -  against  the 

i<^   London  on  his  sole  and  separate  account.  foreign  firm. 

Early  in   1830  the  Junta  de  Casa  da  Fazenda,  or  "toni^TIhc 
^^oard  of  Finance  of  the  Empire  of  Brazils  at  Bahia,  English  p^t- 

»       J  •  ner.     Held,  the 

nAd  occasion  to  remit  money  to  England  for  the  use  of  agent  may  prove 
the  government  of  the  Brazils ;  and,  for  the  purpose  of  mbsioi^'^buT^ii 
effecting  such  remittance,  the  Board  of  Finance  applied  ^  restrained 

^  •  '^  from  receiving 

^^  and  requested  Vanzeller  and  Co.  to  supply  them  with  dividends,  un- 
*>'Jl8  of  exchange  drawn  on  London.  I^^)!^*  ^d^ 

In   compliance   with  such   application,   the  firm  of  the  »njol^«ncy 

»^  *  .  abroad.* 

^f^meUer  and  Co.  at  Bahia  drew  divers  bills  of  ex- 
^^iige,  amounting  together  to  10,300/.  sterling,  on 
Vanzeller  in  London,  payable  to  the  order  of  the  Trea- 
surer of  the  Board  of  Finance,  and  delivered  the  same  to 
^e  treasurer,  who  thereupon  paid  to  Vanzeller  and  Co. 
the  full  value  of  the  bills. 

-Amongst  these  bills,  were  a  bill  of  exchange,  dated 
die  15th  of  April  1830,  for  1,000/.,  payable  at  sixty 
^2iys  after  sight  to  the  order  of  the  Treasurer  of  the 
*^ard  of  Finance;  another  bill  of  exchange,  dated  the 
^I'l  April  1830,  for  2,000/.,   payable  sixty  days  after 
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1834.        sight  to  the  order  of  the  Treasurer  of  the  Board  €y^^ 

Finance ;  and  another  bill  of  exchange,  dated  the  4tli  ^"^ 

Chevalier,     ^^y  1B30,  for  1,300/.,  payable  sixty  days  after  sight 

In  the  matter  ^^  Treasurer  of  the  Board  of  Finance, 
of 
Vanzsller.        These  three  bills  were  indorsed  by  the  Treasurer 

the  Board  of  Finance,  and  remitted  to  the  Chevalier 

Mello  MaUos,  the  Charge  d'A£^res  of  the 

government  in  London,  for  the  purpose  of  constitudD! 

him  legal  holder  thereof,  in  order  that  he  might, 

behalf  of  the  government  of  the  Brazils,   obtain 

amounts  payable  thereon. 

The  three  bills  were  duly  presented  to  Vanzetter^  ani 
were  duly  accepted  by  him  on  the  6th  of  July  1330. 

The  rest  of  the  bills  of  exchange,  amounting  to  6,000 
which  had  been  drawn  by  the  firm  of  VanzeUer  and 
in  Bahia,  on  VanzeUer  in  London,  payable  to  the 
of  the  Treasurer  of  the  Board  of  Finance,  were  in 
by  the  treasurer,  and  remitted  to  London  for  aooeptai^ 
by    VanzeUeVj  and   were  duly  presented  to  him  i&j 
acceptance ;  but  he  did  not  accept  them,  and  they  wene 
returned  dishonoured  to  the  Brazilian  government. 

In  the  early  part  of  the  year  1830,  the  said  Board  of 
Finance,  on  the  part  of  the  Brazilian  government,  ireie 
the  holders  of  other  bills  of  exchange,  amounting  to- 
gether to  about  30,000/.  sterling,  for  which  they  had 
paid  full  value,  and  which  were  also  drawn-  by  the  firm 
of  VanzeUer  and  Co.  at  Bahia  on  VanzeUer  in  London. 
These  bills  were  also  remitted  to  this  country,  and  doly 
presented  to  VanzeUer  for  acceptance.  One  of  sodi 
bills,  for  4,178/.,  was  accepted;  the  rest  were  dis- 
honoured,  and  returned  to  the  Brazilian  government 

On  the  3d  of  November  1830  the  firm  of  Vanzdkr 
and  Co.  at  Bahia  stopped  payment,  and  thereupcur  pro- 
ceedings of  insolvency,  according  to  the  law  of  the 
Brazils,  were  taken  against  them,  and  MiUer,  Winhem^ 
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and   Lamayrere  appointed  trustees  or  administrators  of        1834. 
th^     estate  and  effects  of  the  firm  for  the  benefit  of  the 
creditors,  according  to  the  laws  of  the  Brazils.  Cheyalieu. 

;By  a  decree  of  the  proper  court  of  justice  at  Bahia,  ^°  ^^^  matter 
ben.x'ing  date  the  8th  of  November  1 830,  made  upon  the    Vanzelleb. 
atpplication  of  the  before-mentioned  Board  of  Finance 
of    t.he  government  of  the  Brazils,  the  goods  of  the  firm 
of     VanzeUer  and  Co.  were  ordered  to  be  seized  and 
sequestered  to  the  amount  of  40,508/.,  in  satisfaction  of 
a  debt  claimed  to  be  owing  to  the  Brazilian  government 
from  Vanzeller  and  Co. ;    and,  in  pursuance  of  such 
decree,  goods  in  the  possession  of  Vanzeller  and  Co. 
^'^re  sequestered  and  seized  by  the  officers  of  the  court 
^^  justice  at  Bahia,  for  the  benefit  of  the  Brazilian 
8'^^emment.      The  debt  claimed   to  be  due    to    the 
^^'azilian  government  from  Vanzeller  and  Co.,  in  respect 
^  ^hich  the  sequestisation  issued,  consisted  of  the  bills 
*'*  exchange  herein-before  mentioned  to  have  been  drawn 
^y  the  firiti  of  Vanzeller  and  Co.  at  Bahia  upon  and 
®^epted  by  Vanzeller  in  London,  including  the  three 
"*^ls   of  exchange,  which  amounted  together  to  4,300/., 
A^d.  the  bill  of  exchange  for  4,178/.,  and  also  the  other 
™"^  \irhich  were  dishonoured  by  Vanzeller, 

vJpon  the  issuing  of  the  sequestration,  the  trustees  or 
"^^inisirators  of  the  estate  and  effects  of  the  firm  of 
^^^fudkr  and  Co.,  jointly  with  Vanzellerj  who  was  then 
^^  the  Brazils,  presented  their  petition  to  the  proper 
^^trts  at  the  Brazils,  praying  that  the  sequestration 
^ight  be  removed. 

After  the  issuing  of  the  sequestration  the  Brazilian 
%^vemment  received  payment  of  several  of  the  said  bills 
W  exchange,  and  by  a  decree  of  the  proper  courts  of  the 
Drazilsthe  sequestration  was  reduced  to  12,716/.,  which 
Sum  was  ordered  to  be  raided  by  a  sale  of  the  seques- 
tered goods. 
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1834.  On  the  29th  of  July  1831  a  commission  of  bankraptcjr 

'was  issued  against  Vdnzeller  in  England^  under  wbidi 

Chevalier,    he  was  declared  a  bankrupt,  and  Catesworihj  Bwekm^ 

In  the  matter  ^^^  Hart  were  chosen  assignees,  and  the  usual  conyey- 

Vanzelleh.    ances  made  to  them. 

On  the  6th  of  December  1831  the  Chevalier  de 
Mello  Mattosy  as  holder  of  the  three  bills  of  exchange, 
amounting  together  to  4,300/.,  was  admitted  to  prove 
for  4,490/.  (the  amount  of  the  bills  and  interest)^ 
Vanzeller  being  then  in  London. 

In  January  1832  a  dividend  of  2s.  in  the  pound 
declared  on  the  separate  estate  of  Vanzeller  in 
and   the  Chevalier  de  Mello  Mattos  applied  for  pa; 
ment  of  such  dividend  on  his  proof,  which  was  refi 
on   the    grounds    stated    in    the  petition  hei 
mentioned. 

On  the  21st  of  February  1832  a  petition  was  p 
sented   to   the  Court  of  Review  by  the  assignees 
Vanzeller^  stating,  among  other  things,  that  the 
which  had  been  sequestered  by  the  government  of 
JBrazils  had  been  retained  by  the  said  government, 
order  that  the  same  might  be  sold  to  satisfy  their  deb — -^ 
and  that  the  same  were  much  more  than  suffident 
satisfy  all  the  demands  of  the  government  against  tk 
firm  of  Vanzeller  and  Co.,  and  against  VanzdleTy  m 
eluding  the  debt  or  sum  of  4,490/.,  proved  as  afbresaid^^^ 
and  praying  that  the  proof  of  the  said  debt  of  4,49<M^^ 
might  be  expunged,  and  the  Chevalier  de  MeUo  MaUm^^^ 
pay  the  costs  of  the  petition. 

On  the  1st  of  March  1832  the  petition  was  heard: 
when  the  Court  ordered  that  payment  of  the  divideo^^'  ^ 
should  be  stayed  for  six  months,  and  until  the  forthe 
iirder  of  the  Court,  with  liberty  for  either  party  to  apjd, 
and  reserved  the  costs. 

After  the  date  of  the  last*mentioned  order  tbefiic^=^^ 
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fc«reiii-after  stated  were  ascertained  by  means  of  in-        1834. 

I 

■<qiiiries  made  at  the  Brazils.  _ 

The  right  of  the  Brazilian  governments  to  maintain    Chevalier. 
'Oie  sequestration  was  disputed    by  the  trustees   and  ^^  ^^^  matter 
sulministrators  of  the  estate  and  effects  of  the  firm  of    Vanzeller. 
VixnzeUer  and  Co.  at  Bahia,  and  it  being  found  that  the 
operation  of  collecting  the  assets  of  the  firm  was  im- 
peded by  the  sequestration,  an  arrangement  was  come 
to  between  the  government  and  the  trustees,  by  which  it 
was  agreed  that  the  sequestration  should  be  withdrawn, 
and  that  a  fourth  trustee,  to  act  on  behalf  of  the  govem- 
nient  of  the   Brazils,    jointly  with   the  above-named 
trustees  and  administrators,  should  be  appointed,  with- 
out prejudice  to  the  claim  of  the  Brazilian  government, 
to   have  the  benefit  of  the  sequestration,   if  lawfully 
^Tititled  thereto,  the  decision  respecting  which  was  ex- 
I>Y-essly  reserved  for  the  decision  of  the  proper  tribunals 
f  the  country. 

In  pursuance  of  the  above  arrangements  a  fourth 

ustee  was  appointed,  and  thereupon  the  sequestration 

as  withdrawn,  and  the  four  trustees  took  possession  of 

11  the  goods  and  effects  belonging  to  the  insolvent  firm 

f  Vanzeller  and  Co. 

The  government  of  the  Brazils  have  received  the  sum 

100/.,  or  thereabouts,  under  the  sequestration,  being 

'^he  proceeds  of  certain  casks  of  sugar,  which,  being 

perishable,  were  sold,  and  the  amount  was  received 

\ij  them  generally  on  account  of  their  total  debt,  and 

not  in  satisfaction  of  any  particular  part  thereof. 

The  sum  of  8,478/.,  being  the  amount  of  the  three 
bills  of  exchange  and  interest,  and  the  bill  of  exchange 
for  4,178/.  with  interest,  remained  due  to  the  Brazilian 
government  in  respect  of  their  original  debt,  excluding 
the  said  sum  of  about  100/. 


i 


350  CASES  IN  BANKRUPTCY. 

1834.  Tlie  Brazilian  government  have  at  all  times  insisted 

""^         on  their  riirht  to  be  paid  the  full  amount  of  their  demand 

Ex  parte       ... 

Chevalier,    in  priority  over  the  other  creditors  of  VanzeUer  and  Co., 
In  the  matter  ^hjch  right  remains  to  be  decided  by  the  proper  tribu? 
Vanzeller.     nals  at  the  Brazils. 

According  to  the  process  of  law  in  the  Brazils,  a  long 
space  of  time,  probably  two  years  from  the  9th  of 
December  1832,  will  elapse  before  this  right  will  be 
determined. 

On  the  23d  of  January  1833,  after  the  befbre-men-^ 
tioned  information  had  been  obtained  from  the  Brazils^ 
a  motion  was  made,  on  the  part  of  the.  Brazilian  goven^r 
ment,  before  the  Court  of  Review,  that  the  nfirrrmi^ 
order,  made  on  the  hearing  of  the  petition  of  ttrr: 
assignees  of  Vanzeller,  on  the  Ist  of  March  183^^ 
should  be  discharged,  and  that  the  petition  should  ^^^ 
dismissed  with  costs,  and  that  the  Court  would  on3^ 
that  the  said  assignees  should  forthwith  pay  to  ^]^« 
Chevalier  de  Mello  MaUos  the  amount  of  the  dividends 
declared  on  the  proof  made  by  him. 

By  an  order  of  the  Court,  bearing  date  the  23d  o^ 
January  1833,  and  made  in  the  matter  of  the  pedtioim 
of  the  assignees,   and   upon   the  said  motion,  it  wa? 
declared,  that  the  hplder  of  the  three  bills  of  exchange 
was  not  entitled  to  participate  in  the  general  admi- 
nistration of  the  insolvent  firm  abroad,  and  to  receive 
a  dividend  upon  the  proof  made  here,  but  must  elect 
as  between  the  two  estates;   and  it  was  ordered,  that 
the  injunction  granted,   restraining  the  receiving  the 
dividends    upon   such   proof,   be    continued  until  the 
further  order  of  the  Court;   and  the  Court  reserved 
all   further   directions   and  costs   of  the  petition  and- 
motion,  with  liberty  for  the  parties,  or  any  of  them,  to 
apply  to  the  Court. 
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Under  the  above  circumstances,  the  Brazilian  govern-  1834. 

^ent  contends,  that  it  is  entitled  at  once  to  receive  the        

dividends  now  payable  under  the  commission  against  Chevaubr. 

^«i2dlfer,  without  being  required  to  make  such  election  ^^  ^^^  matter 

*8  m  the  order  of  the  23d  of  January  1 833  is  mentioned,  Vanzelleb. 
'^^d  without  any  restriction  whatever. 

The  question  is,  whether  the  Brazilian  government 
be  so  entitled  or  not  ? 

Settled  and  approved,  November  7,  1833. 

T.  Erskine,  C.  J. 

^Ir.  Wigram  and  Mr.  G.  Richards  for  the  appel- 
•«^ts:— 

The  appellants  claim  the  full  benefit  of  the  seques- 

^sitions  at  Bahia  as  a  security  for  their  debt,  in  priority 

o»Ver  the  other  creditors  of  the  insolvents  there;  and 

lilso  to  prove  under  the  commission  in  this  country,  not 

receiving  more  in  the  whole,  through  the  sequestration 

^nd  proof  together,  than  the   amount   of  their  debt 

*nd  interest.    The  Court  of  Review  was  of  opinion 

^hat  the  appellants  would  not  be  entitled  to  receive  a 

dividend  under  the  commission  here  and   also  under 

the  insolvency  at  Bahia,  and  to  prevent  the  appellants 

'W>m    doing    so  the   order  now  complained    of   was 

^Kiade. 

In  ex  parte  Moult,  1  Mont.  321.;  S.  C.  1  Dea.  §*  Ch. 
*4,  the  right  of  a  bill  holder  to  prove  against  different 
^rons,  and  whether  he  must  elect,  was  much  discussed; 
^Qt  the  Court  being  equally  divided,  no  decision  was 
^ven  on  the  point.  In  ex  parte  Parr,  1  Rose,  76,  Lord 
-£&&m  said,  ^  The  deduction  of  a  security  is  never  to  be 
Xnade  in  bankruptcy,  but  where  it  is  the  property  of  the 
bankrupt ;  it  is  said  that  it  must  be  so  considered  in  this 
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character  of  a  bill,  that  is  whether  foreign  or  not,  is         1834. 

determined  by  the  place  where  it  is  drawn.  

Second.    The   law  which  is  recognized  in  ex  parte    Chevamer. 
Mmit,  Mone.  321,  is  an  arbitrary  rule,  the  principles  ^"  tlie^  mattef 
of  which  no  one  pretends  to  understand ;  and  the  doc-     VanzelleAi 
tnne  of  that  case  cannot  be  extended  beyond  the  letter 
of  the  rule  there  laid  down,  and  which  is  confined  to 
cases  of  several  commissions  in  this  country.     The  rule 
wiJl  not  apply  to  this  case,  where  there  is  a  bankruptcy 
10  England,  and  an  insolvency  in  Bahia,  the  nature  of 
^  process  under  which  is  not  known. 

'Phird.  The  appellant  has  a  present  legal  right  to  his 
dividend  as  consequential  to  his  proof,  but  the  Court  of 
Review  conceived  there  existed  equitable  grounds  for  the 
restraint  of  that  right ;  but  courts  of  equity  never  inter- 
fere to  restrain  a  legal  right,  unless  the  party  has  actu- 
dly  done,  or  has  threatened   to  do  some  wrong.     If 
English  law  govern  this  case,  and  if  that  law  deny  the 
appellants  the  right  to  prove  both  here  and  abroad,  the 
assignees  have  the  remedy  in  their  own  hands,  by  resist- 
ing the  proof  abroad,  on  the  ground  of  the  proof  already 
Knade  in  this  country.    But  the  proper  time  to  raise  that 
question  will  be  when  the  attempt  to  make  such  second  . 
proof  is  made.     The  present  injunction  is  a  present 

If  bankruptcy  had  not  intervened,  the  appellants  could 

we  enforced  their  legal  rights  against  both  estates^ 

"here  there  are  two  bankruptcies,  a  proof  made  under 

^e  prevents  a  subsequent  proof  under  the  other,  because 

4e  Court  has  a  general  jurisdiction  over  the  creditor, 

^dcan  guarantee  him  his  dividend  under  the  first  bank- 

tiptcy ;  but  when  a  creditor  comes  to  prove  undet  the 

iiist  commission,  the  Court  never  was  known  to  put  him 

QQ  terms  not  to  prove  under  the  second.     In  this  case 

tbe  proof  is  under  a  commission  in  this  country ;  if  the 

Vol.  I.  A  A 
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1834.        appellants  think  fit  to  go  abroad  and  to  prove  under  a^^y 

commission  there,  what  court  in  this  country  has  a^*3 

Chevalier,    jurisdiction  to  prevent  their  so  doing? 

In  the  matter       Perhaps  the  foreign  court  may  have  power  to  do  tkii 

Vanzeller.     but  not  the  Court  of  Ileview.     Suppose  this  were  h^V 

a  case  for  election,  and  we  thereupon  elected  not    "^ 

prove  here,  could  the  Court  of  Review  guarantee  o«j 

proof  abroad  ? 

[Lord  Chancellor  :  —  I  recollect  a  Scotch  ctu^ 
where  a  person  made  a  disposition  (equivalent  to  i^ 
English  will)  of  real  property  in  England  and  in  Scot 
land,  not  attested  so  as  to  satisfy  the  terms  of  the  Elnjgr 
lish  statute  of  frauds^  and  the  Court  of  Session,  thou^ii 
it  had  no  jurisdiction  as  to  the  lands  in  England, y^t 
said,  you  shall  not  take  these  Scotch  lands  over  which  iw 
have  jurisdiction,  and  it  was  ultimately  held  they  ba^ 
power  to  say  so.] 

The  creditor  is  never  prevented  from  making  his  firs* 
proof,  it  is  the  second  proof  which  is  stopped. 

The  rule  in  bankruptcy  is  not  to  allow  two  proo&  9^ 
one  fund ;  but  in  the  present  case,  the  Court  of  Revie^ 
declare,  you  shall  not  receive  a  dividend  on  one  fua^ 
which  is  certain,  lest  you  should  endeavour  to  obtain 
dividend  out  of  another  fund,  which  is  at  present  or 
certain. 

In  ex  parte  Moult^  Mont.  321,  the  Court  had  pof 
over  both  funds ;  here,  the  appellant  could  not  be  f 
vented  from  proving  abroad  if  he  thought  iit,  and  i 
sequently  he  cannot  be  restrained   from  receivinf 
dividends  under  the  proof  made  in  this  country. 

Mr.  Swanstofiy  for  the  respondents :  — 

The  order  appealed  against  is  merely  precauti 

and  does  not  affect  the  rights  of  the  parties. 

been  argued  as  if  a  sequestration  resembled  a  f 
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^n  by  the  bankrupt  and  another  person,  which  need         1834«. 

be  given  up  on  proving  against  the  estate  of  the        

Irrupt.     But  such  is  not  the  case.     It  has  been  ad-    Chevauer. 
t»d,  that  if  both  the  joint  and  separate  estates  were  '"  ^^^  matter 
ministered  in  this  country,  that  the  case  of  ex  parte    Vanzklleh. 
wtltf  Mont.  321,  would  apply;  and  hereon  two  ques- 
ts arise : 

sL  What  is  the  locus  contractus  P 
Sd.  How  does  the  law  apply  ? 

rhe  proof  is  made  against  the  separate  estate  on  an 
eptance  by  VanzeUer:  there  are  two  contracts,  one 
cting  the  separate  estate  in  this  counti-y,  the  other 
liable  against  the  joint  estate  abroad.  Surely  an  ac- 
•tance  on  which  a  proof  is  made  against  the  separate 
ite  in  this  country  is  a  transaction  governed  by  our 
«.  In  Melan  v.  FitzjameSj  1  Bos.  §•  Pull,  {fol.)  138, 
^asheld  that  in  a  suit  in  England,  on  a  contract  made 
t)ad,  the  remedy  followed  the  foreign  law ;  but  that 
-ision  was  never  approved  of,  and  was  overruled  in  De 
Vega  v.  Vianna,  1  Bam.  §*  AdoL  284,  which  decided 
ectly  the  other  way;  this  latter  case  establishes  the 
e,  which^  whether  arbitrary  or  not,  is  the  rule  to  be 
ri  on.  I  cannot  perceive  that  it  is  unreasonable  :  it 
rely  prevents  double  proofs.  It  has  been  contended 
t  the  principle  laid  down  in  ex  parte  Moulty  Mont^ 
U  is  not  to  be  extended ;  the  order  made  in  this  case 
supported  by  ex  parte  Moulty  but  is  not  an  extension 
the  principle  of  that  case.  That  the  proceedings 
^Oad  are  on  what  is  technically  called  an  <^  insol- 
^cy,**  creates  no  distinction ;  a  bankruptcy  is  but  an 
olvency  under  another  name,  and  there  is  no  case 
^hich  any  distinction  is  recognized  as  applicable  to 
•  present  state  of  circumstances.  The  proceedings  in 
B  country  have  effect  abroad ;  many  cases  support  this 
^pontion.     I  shall  content  myself  with  citing  two. 

A  A   2 
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difference:  in  ithort,  A.  had  taken  the  property  of  B.        1884. 

and  the  Court  would  not  permit  him  to  retain  it,  because         

£.  happened  to  be  abroad.    The  appellant  never  intends     Chevalier. 
to  prove  abroad ;  the  insolvency  there  was  in  1830;  he  ^"  ^^®  matter 
has  not  attempted  to  prove  abroad,  he  might  do  so  now,    Vanzellii^. 
but  he  stands  on  the  sequestration,  which,  with  his  proof 
here,  will  be  sufficient  to  pay  his  debt. 

In  ooodusion,  I  must  beg  leave  to  reiterate,  that  if 
die  kw  be  against  the  appellant^  yet,  as  he  has  neither 
done,  nor  threatened  to  do  wrong,  the  Court  cannot  in- 
terfere to  restrain  his  legal  rights.  The  time  for  doing 
SO)  has  not,  and  probably  never  will  arise. 

Cur.  ad,  vtUL 

Lord  Chancellor  :  —  In  this  case  I  confirm  the    March  27, 
Judgment  of  the  Court  of  Review,  but  without  costs. 


Ex  parte  TURNER.  — In    the  matter  of  MAC-  L.  C. 

KENZIE  and  ABBOTT.  Mar.22Sf2i, 

1834. 

*  HIS  was  an  appeal  from  the  decision  of  the  Court  Tum^ante54, 
of  Review  in  ex  parte  Turner,  ante  p.  54,  on  the  foU  confirmed. 

I.  Proof  by  joint 

*^Dg  estate  for  frau- 

dulent abstrac- 
SPECIAL    CASE.  tion,whenad- 

missible. 

From  and  previous  to  December  1807,  to  May  1811,  Q^f^-  Can  the 

^bchenzie  carried  on  business  as  a  merchant  without  entertain  a  peti- 

•Dy  partner,  on  his  sole  account,  and  became  indebted  from^the^J^. 

^  various  persons.  ***?"  ^y  **"«  <^<'"- 

^  missioner  of  a 

On  the  25th  of  June  1811,  he  formed  a  partnership  proof  of  debt  on 
^th  Edward  Abbott ;  upon  the  formation  of  such  part-  Jac  "r^**°  ° 

An  objection 
that  the  Court  of  Review  had  no  jurisdiction,  cannot  be 
taken  on  appeal,  if  not  taken  below. 

A  A   3 
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1834.  nership  it  was  agreed  that  Mackenzie  should  out  of  hi 

•  own  funds  discharge  his  separate  debts. 
Turner.  By  the  terms  of  the  partnership  articles  Mackenzi 


In  tiie  matter  ^^^  Abbott  were  respectively  authorized  to  draw  sum^^ 
Mackenzie     from  time  to  time,  from  the  joint  funds  by  way  of  maii^  ^^ 
and  another,    ^^^^^ce,  not  exceeding  TOO/,  a  year. 

In  December  1812,  Mackenzie^  without  the  conse^^ 
or  knowledge  oi  Abbott^  withdrew  three  bills  of  exchan^^ 
for  1,000/.   1,000/.  and  700/.  upon  Mes8i*s.  Graham,*^^ 
from  the  joint  stock  and  effects,  which  he  discounted^ 
and  applied  the  proceeds  thereof  to  his  own  use. 

It  was  the  duty  of  the  parties,  or  either  of  them,  o 
disposing  of  any  bill  belonging  to  the  firm,  to  enter  i 
the  bill-book  of  the  firm  the  manner  in  which  such  bi^^ 
had  been  disposed  of;  but  no  entry  was  made  in  tl»^ 
bill-book  of  the  disposal  of  the  three  bills  so  withdraw^* 
by  Mackenzie. 

Abbott  afterwards,  upon  finding  that  the  bills  whicr 
were  entered  in  the  bill-book  as  received,  were  tak< 
from  the  box  where  they  had  been  deposited,  and  hafim 
ascertained  by  the  clerk  that  they  had  been  taken 
Mackenzie^  remonstrated  with  him  upon  the  great  i 
propriety  of  his  conduct  in  abstracting  such  sums 
his  own  use  ;  upon  which  Mcichenzie  promised  he  woi 
replace   the   amount   so   withdrawn   as   soon  as  asse 
of  his   private   estate   should   arrive  from  the  Balti^i 
West  Indies,  and  other  parts,  ^vhich  he  was  then  diU/ 
expecting. 

At  the  time  of  this  discovery  by  Abbottj  and  of  bis  r^ 
monstrance  with  Ma^henzxey  no  entry  of  the  said  trans- 
action had  been  made  in  any  of  the  books. 

That  after  such  remonstrance  and  undertaking  by  the 
said  Mackenzie,  the  following  entry  was  made  in  ite 
day-book  of  the  house  : 
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A.  K.  Mackenzie  V>^  to  bills  receivable. 


1834. 


^€>rGraham^Simpson,'\                      iq.utvt      i    n  aha  Ej^ parte 

\  a  4mo.due  18thMarcn,f  1,000  Turner 

and  Co.  ...  J  t«  .u   L  *.* 

_  In  the  matt 


For 
For 


a' 4  mo.  —  10th 
a' 4  mo.  —  19th 


matter 
1,000  of 

fjfKf^     Mackenzie 
■  ^^     and  another. 


j^2,700 


-And  the  same  items  were  soon  afterwards  carried  to 
^eickenzie's  accounts  as  a  debt  due  to  the  partnership, 
in  the  manner  mentioned  in  the  schedule  hereunto  an- 
nexed. 

T'he  sums  of  money  mentioned  on  the  debit  side  of 
"*e   account  in  the  months  of  February,  March,  and 
•April  1813,  were  drawn  by  Mackenzie  with  the  acqui- 
ice  and  consent  of  Abbott^  partly  for  his  own  private 
'9  and  partly  for  the  purposes  of  the  firm. 
The  items  mentioned  as  payments  to  Mrs.  Mackenzie 
paid  to  her  by  Abbott  during  Mackenzie's  absence 
frofix  England  upon  partnership  business,  for  the  sub- 
"^^ence  of  herself  and  family,  she  being  at  that  time  in 
*^tress.  (a) 

All  the  items  of  the  annexed  account  were  entered 
^^^rein  before  the  bankruptcy,  and  about  the  time  of 
^^«ir  respective  dates,  with  Mr.  Abbotfs  consent  and 
^l^obation. 

In  July  1813,  a  joint  commission  of  bankrupt  was 
^^Ried  against  Mackenzie  and  Abbott^  and  G.  J.  Graham j 
^.  H.  Mortimer^  W,  Walford,  and  W.  Austin  are  the 
^teignees. 


(a)  The  entries  of  these  sums, 
as  set  out  in  the  schedule,  were 
ss  follows : 

July  5,  Mrs.  Mackenzie^  10/. 


July  7,  Mrs.  Mackenzie,  10/. 

—  14, 10/. 

—  121, 10/. 

100/. 


*J5, 
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1834.  Upon  settling  the  accounts  between  the  parties  aft 

'  the  bankruptcy,  it  appeared  that  Mackenzie  had  on  U 

Turner.       whole  drawn  3^015/.  I65.  9d,y  including  the  said  svn^ 

In  the^  matter  2,700/.,  and  was  entitled  to  credit  for  1,458/.  6*.  ^ 

Mackenzie      the  sum  allowed  to  be  drawn  by  the  articles  of  (^ 

nership  from  its  commencement  until  the  bankrupu 

leaving  a  balance  of  1,557/.  IO5.  Id*   overdrawn  fl 

Mackenzie. 

On  the  1st  of  April  1833,  Mr.  Commissioner  Ja^ 
admitted  a  proof  for  1,557/.  iO«.  Id.,  on  behalf  of  tb 
joint  estate,  against  the  separate  estate  of  Mackenzie^  o: 
the  ground  that  Mackenzie  had  fraudulently  abstracte 
that  amount. 

On  the  30th  of  November  1833,  Edward  Turner  an 
John  Carrick  preferred  their  petition  to  the  Court  < 
Review,  praying  that  the  proof  might  be  expunged. 

The  petition  was  heard  on  the  23d  day  of  Novemb 

1833,  when  the  Court  of  Review,  upon  all  the  evidenc 

found  that  after  the  bills  had  been  so  withdrawn   ^ 

Mackenzie  as  aforesaid,  and  before  the  bankruptcy,  t 

appropriation  of  the  proceeds  thereof  to  Mr.  Mackenz^ 

private  use  was  acquiesced  in  and  approved  of  by  t^ 

jibbottj  and  therefore  ordered  the  proof  to  be  expungec 

The    question    is.    Whether    the    said    sum  1 

1,557/.  lOs.  Id.y  or  any  part  thereof,  be  a  deb 

proveable  by  the  joint  estate  of  Mackenzie  m* 

Abbott^  against  the  separate   estate  of  Mac 

kenzie  9 

Settled  and  approved  by  me, 
21st  January  1834.  T.  Erskine. 

Mr,  Montagu  for  the  appellants  (a) :  — 
It  certainly  may  at  present  be  considered  as  law,  lh» 
unless  some  fraud  exist,  the  joint  estate  cannot  pro'^ 

(fl)  In  the  absence  of  Mr.  Rolfc, 
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S^'nst  the  separate  estate;  such  law  depends,  not  on         1834. 

tiy  decided  cases,  and  perhaps  not  on  principle,  but  on         ""~" 

^n'ous  dicta  on  which  the  practice  is  founded,  (a)  Turner. 

But  in  the  case  now  before  the  Court  there  is  not  ^"  '**®  matter 

)j  necessity  to  agitate  this  general  question,  as  it  is  a     Mackenzie 

and  another. 


of  fraud,  within  all  the  decisions  on  the  subject. 

The  rule  is,  that  a  proof  may  be  made  by  the  joint 
3[ainst  the  separate  estate^  when  the  property  has  been 
iken,  not  by  contract,  but  by  fraud.    Ex  parte  Harris 

JRose^  58;  ex  parte  Smithy  1  GL  §*  J.  71 ;   ex  parte 
VaikinSj  Mont.  8f  Mac,  57^ 

The  only  question  on  which  any  doubt  can  exist  is, 
rhether  in  fact  the  taking  were  by  virtue  of  a  contract* 
Vben  there  is  a  dormant  partnership,  the  dormant 
lartner,  by  giving  total  dominion  over  the  management 
»f  the  property  to  the  acting  partner,  has  been  held  to 
onsent  to  such  appropriation.  Ex  parte  Harris^  1  Bosej 
i8  ;  ex  parte  Smith,  2  G/.  SfJ.  74.  But  if  there  be  any 
leception,  any  false  entry  in  the  books,  as  in  er  parte 
Smith  and  in  Fontleroy's  {b)  cases,  it  never  has  been,  and 
never  can  be  said  that  such  frauds  are  contracts. 

Upon  discovery  and  detection  of  the  fraud,  the  natural 
course  for  the  party  injured  is  to  have  recourse  to  the 
best  means  to  secure  himself;  and  the  having  recourse  to 
such  means  is  sometimes  supposed  to  furnish  evidence 
of  previous  or  subsequent  assent  to  the  act ;  in  ex  parte 

(a)  These  dicta  are  to  be  found  v.  Hall,  4  Taunt.  328 ;  ex  parte 

in  the  following  cases :  ex  parte  Batson,  Cooke,  562;  ex  parte  Keti" 

Ilarris,   I   Rose,    130,   437;    ex  singlon,    14   Vei.  448;   ex  parte 

parte  Drake,  cited  in  ex  parte  King,    17    Vet,   116;   ex    parte 

Hunter,  1  Atk.  224,  Cooke,  564;  Reeve^  9  Vet,  588;  and  ex  parte 

ex  parte  Lodge,  1  Ves.  jun.  168;  SiUitoe,  1  Gt,S;J.  382. 
ex  parte   Cast,  Cooke,  535;   ex        {b)  Ex  parte  BoilanJ^  Mont. 

parte  Griil,  Cooke,  534 ;  ex  parte  ^  Mac,  315. 
Muggcridge,  Cooke,  125;  Ucatk 
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1834.        Banbonusy  8  Ves.  545.    Lord  Eldon^  in  an  inquiry  wl 

ther  the  appropriation  by  one  partner  of  a  partnersi 

Turner.       bill  to  the  payment  of  a  separate  debt  was  by  consent 

In  the^iDRtter  ^},g  partner,  says,  "  There  is  no  doubt  now.     The  1 

Mackenzie     has  taken  this  course,  that  if,  under  the  circumstann 

the  party  taking  the  paper  can  be  considered  as  b^ 

advertised  in  the  nature  of  the  transaction,  that  it  i 

not  intended  to  be  a  partnership  proceeding,  as  if 

were  for  an  antecedent  debt,  prima  faciei  it  will  not  bin 

them ;  but  it  will,  if  you  can  show  previous  authority,  c 

subsequent  approbation." 

In  ex  parte  Harris^  1  Bose^  440,  Lord  Eldon  say 
*^  If  Bamsay  knowingly  acquiesced  in  what  necessari 
gave  to  Aldrich  the  whole  controul  over  his  property,  1 
must  abide  by  the  consequence  of  his  own  oondw 
Although,  therefore,  the  money  may  have  been  tak< 
without  ^e  knowledge,  privity,  consent,  or  subseque 
approbation  of  Bamsay^  yet  the  facts  by  which  Aldri 
was  so  enabled  to  possess  himself  of  it,  were  facts  with 
his  knowledge,  privity,  consent,  and  approbation ;  ai 
therefore  the  consequence  of  those  facts  must  also  I 
taken  to  have  been  within  his  knowledge,  and  with  \ 
privity,  consent,  and  approbation." 

The  question  then  is.  Was  the  taking  in  this  case 
virtue  of  a  contract?     The  only  possible  evidence 
favour  of  this  suggestion  *  must  be  the  facts  which  h« 
occurred   since   the   discovery   of  the   abstraction    ^vi 
made. 

Subsequent  knowledge,  that  is,  mere  discovery  of  ti 
fact,  cannot  of  course  be  construed  into  assent;  afortia^ 
therefore,  subsequent  discovery  and  dissent  cannot  b 
so  construed,  (a) 

l\\  the  case  of  De  Tastety  JMofiL  138,   153,  a  person 


(n)  Ex  jjaric  Agncc^  2  CW,  51 2. 
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adled  on  De  Tastet  and  said,  ^^  I  hold  a  bill  of  yours  for        1834* 
^•000/."      De  Tastet  answered,   "  If  you  do,  it  is  a       _ 

,  .  /?x  parte 

brgerj',  and  the  person  on  the  other  side  of  the  fire-       Turner. 
ilace  is  the  forger."     And  the  person  thus  pointed  at  ^"  the^niatter 
huffled  out  of  the  room.     ^^  Give  me  back  my  wines    Mackknzix 
nd  rums,"  said  De  Tastet.    Was  that  an  acquiescence  ?    ^    *"^ 
n  Fantleroyl's  case  (a),  tlie  instant  the  other  partners 
lecame  sensible  of  the  mischief  done^  would  they  not 
sndeavour  to  recover  all  they  could,  and  would  their  so 
Icing  be  considered  acquiescence  in  what   had    been 
lone? 

It  is  incumbent  on  a  party  injured  to  do  the  best  in 
bis  power  to  repair  the  injury,  and  his  vigilance  cannot 
operate  to  his  prejudice. 

In  ex  parte  JVatkins,  Mont.  §*  Mac.  57,  the  case  was 
as  follows:  William  Sykes^  Henry  SykeSf  and  Thomas 
HWtinson  were  in  partnership  as  bankers.  According 
to  the  practice  of  the  firm,  that  sales  might  be  readily 
made,  it  was  customary  to  transfer  into  the  name  of  one 
of  the  partners  all  stock  purchased  by  the  house  as  an 
investment  of  capital.  In  October  1823  there  was  stand- 
ing in  the  separate  name  of  Henry  Sykes^  in  the  books 
of  the  bank  of  England,  20,000/.  On  the  6th  of  October 
Henry  Sykes  sold  and  transferred  the  above  sum,  and 
received  the  produce,  amounting  to  16,549/.  lis.  lid. 
Of  this  he  paid  8,318/.  2s.  lid.  into  the  banking-house 
on  account  of  the  partnership,  and  appropriated  the  re- 
mainder to  his  own  use.  In  December  1825  a  commis- 
sk>n  issued  against  the  firm,  and  a  petition  was  presented 
for  the  admission  of  a  proof  for  the  benefit  of  the  joint 
estate.  On  his  examination  before  the  commissioners, 
Henry  Sykes  admitted  that  this  application  of  the  pro- 
ceeds of  the  partnership  funds  was  not  under  the  autho- 


{a)  K.C  paitc  Boliand,  jMout,S(  Mac  515. 


and  another. 
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]  834,       rity  or  with  the  consent  or  knowledge  of  bis  partners,  that 
he  did  not  mention  it  to  his  partners  because  WiikUuom 

Ex  porie 

TuBNEE.      ^As  absent  from  illness,  and  William  SykeM  did  not  attend 
In  the  matter  ^  ^^^  department ;  but  that  he  stated  to  Syke$j  immedi- 
Macknzie     ately  on  his  return  a  day  or  two  afterwards,  that  he  was 
in  want  of  money,  and  had  therefore  taken   10,000/. 
consols,  partnership  stock,  to  his  own  use,  and  that  he 
had  no  reason  to  believe  that  the  transaction  ever  met 
with  the  approbation  either  of  Wilkinson  or  of  WUUam 
Sykes,     Wilkinson  being  examined  before  the  commis- 
sioners, stated,  that  on  his  return  to  town,  after  an 
absence  of  a  day  or  two,  Henry  Syhes  told  him  that  he 
had  sustained  considerable  loss,  and  that  he  had  applied 
10,000/.,  belonging  to  the  house,  to  his  own  use;  that 
he  replied  he  was  sorry  to  hear  it,  and  that  he  must 
replace  it  as  soon  as  he  could ;  that  on  one  occasion, 
previous  to  charging  Henry  Syhes  with  the  dividends,  he 
asked  him  if  he  had  replaced  it,  and  hearing  that 
had  not,  expressed  a  hope  that  he  would  be  able  to  d 
so  speedily ;  that  he  charged  Henry  Syhes  with  the  divi — 
dend,  because  he  considered  it  necessary  to  get  what 
could, — the  interest  if  he  could  not  get  the  principal 
that  he  never  sanctioned,  confirmed,  or  approved 
transaction,  unless  so  far  as  receiving  interest  in 
manner  stated  may  be  so  considered;  that  he  nev 
charged  or  received  interest  from  any  other  motive, 
for  any  other  reason,  than  from  being  desirous  to 
what  he  could  back ;  that  he  did  and  does  consider 
transaction  as  one  in  breach  of  faith  to  the  partnership* 
In  answer  to  the  petition,  an  affidavit  of  Henry  SyAes 
was  filed,  stating  that  it  had  been  very  usual  for  the 
private  accounts  of  the  partners  to  be  overdrawn ;  tbat 
the  partner  so  overdrawing  did  not  require  the  previous 
consent  of  his  other  partners  for  so  doing,  and  that  such 
overdrawings  were  considered  as  debts  due  to,  and  not  as 
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auds  on,  the  partnership ;  that  from  the  6th  of  October        1834* 

323  to  the  time  of  the  house  stopping  payment,  the         

>pTopriation  so  made  by  him  for  his  private  acootn*-       Tubneb^ 
odation  was  treated  by  him  and  his  partners  in  all  ^"  *^®  matter 
spects  as  a  debt  of  10,000/.  consols,  due  to  the  part-    Mackbnzxb 
srship  from  him ;  that  he  was  regularly  debited  with    *"^  *"^'**®''' 
le  dividends ;  that  his  partners  did  not  on  any  occasion, 
I  his  hearing,  allude  to  such  appropriation  as  fraudulent 
r  a  breach  of  faith  to  the  partnership,  or  in  any  other 
ay  than  a  debt  of  stock ;  that  no  alterations  were  made 
1  the  dealings  of  the  partners  towards  each  other,  by 
eason  of  such  appropriation  having  been  made;  that 
le  and  his  partners  continued  respectively  to  overdraw 
heir  accounts ;  and  that  he  subsequently  continued  U> 
lave  stock  placed  in  his  name,  on  account  of  the  part- 
lership,  with  the  consent  of  his  partners.     The  Vice- 
C!hancelIor    said,    *^  It   appears  to   me,    that  there  is 
lothing   like    acquiescence   amounting   to    subsequent 
ipprobation,    and    that   under   the   circumstances,  the 
partners    could  not  have   acted   otherwise    than    they 
did ;  they  kept  an  account  of  the  dividends  that  would 
have  accrued  due  on  the  stock  sold,  and  charged  them 
to  the  debit  of  Henry  Sykes,     It  is  admitted  that  he  did, 
m  effect,  sell  out  10,000/.  consols,  of  which  part  was 
brought  into  the  house,  and  part  applied  out  of  it,  to 
answer    stock   transactions;    but   inasmuch   as  he  was 
chained  with  dividends  on  10,000/.  stock,  it  appears  to 
me  that  the  transaction  was  treated  as  a  sale  and  appro- 
priation to  his  separate  use  of  that  sum,  and  that  the 
proof  ought  to  be  for  the  whole  amount."     And  the 
proof  was  ordered  accordingly* 

Such  is  the  law  applicable  to  the  present  case ;  the 
facts  are  extremely  simple. 

Previous  to  June  1811  Mackenzie  was  a  trader^  and 
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1834.        had  contracted  some  debts.     On  the  25th  of  June  1811 

the  partnership  was  formed  on  the  express  stipulations, 

TuBNEa.       1st,  that  Mackenzie  was  not  to  apply  any  of  the  joint 

In  the  matter  fun^g  ^q  his  own  private  use,  and,  2d,  that  each  partner 

Mackenzie     was  to  receive  700/.  per  annum.     In  December  1812 

M  another.    ^^^   property   in  question    was  fraudulently   taken   by 

Mackenzie^  and  applied  by  him  to  his  own  private  use, 
and  no  entry  thereof  was  made  in  the  books.  On  dis- 
covering the  fraud.  Turner  remonstrated  with  Mackenzie 
on  the  impropriety  of  his  conduct,  and  Mackenzie  pro- 
mised to  pay  the  money,  and  the  transaction  was  then 
entered  in  the  books. 

Is  this  mere  subsequent  knowledge  ?  Is  it  not  more? 
Is  it  not  knowledge  and  dissent  ?  Doing,  at  the  same 
time,  all  that  could  be  done  to  secure  payment. 

The  advances  to  the  wife,  and  the  advances  for  the 
partnership  purposes,  cannot  be  construed  into  evidence 
of  previous  assent  or  subsequent  waiver. 

The  Court  of  Review  decided,  that  the  proof  whidi 
the  commissioner  had  admitted  must  be  expunged;  tha? 
there  was  no  evidence  that  the  original  taking  was  frau- 
dulent, and  if  it  had,  yet  the  subsequent  conduct  of  th^ 
partner  was  a  waiver  of  the  fraud.  It  is  submitted  suc2 
decision  was  erroneous. 


March  24.         ^^*  ^Ifi^  •  —  It  appears  that  the  respondents  intend 

to  rest  their  defence  on  the  statement  of  the  special  case, 
^<  that  after  the  bills  had  been  so  withdrawn  by  Mac- 
kenzie as  aforesaid,  and  before  the  bankruptcy,  the  ap- 
propriation of  the  proceeds  thereof  to  Mr.  MiMckenzUfs 
private  use  was  acquiesced  in  and  approved  of  by  Mr. 
AbboUy*  and  mean  to  contend,  that  as  tlie  judgment 
of  the  Court  of  Review  turned  on  that  circumstance, 
which  was  a  question  of  fact,  no  appeal  lies,  which  can 
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ly  be  on  a  matter  of  law  or  equity,  and  not  on  a  matter         1834. 
fact,  (a)  

Ex  parte 

Lord  Chancellor  :  —  Is  that  the  defence  ?  j^  the  matter 

of 

The'Solicitor  General :  —  It  is.  Mackenzie 

and  another. 

Lord  Chancellor  :  —  Does  not  that  put  an  end  to 
e  case? 

Mr.  Rolfe : — But  the  appellants  contend  that  it  is  not 
matter  of  fact,  but  a  question  in  which  the  fact  and  law 
'6  inseparably  involved  together.  On  a  question,  Who 
the  heir?  the  fact  and  the  law  are  completely  blended ; 
e  same  occurs  when  a  question  arises  as  to  the  validity 

fa  foreign  marriage.     By  this  mode  of  proceeding  the 

ight  of  appeal  becomes  almost  a  dead  letter. 

Lord  Chancellor  :  — 

No  doubt  questions  of  law  and  fact  are  often  so 
rapped  up  together  as  to  render  it  nearly  impracti- 
able  to  separate  them ;  as,  whether  a  man  be  or  be  not 
"^he  agent  of  another ;  whether  a  deed  have  been  executed 
^y  an  attorney,  &c.  In  this  case  care  should  have  been 
'^aken  that  the  law  and  fact  were  winnowed  clear  of  each 
^3ther  when  the  special  case  was  drawn ;  or,  if  that  were 
iiot  possible,  then  a  petition,  ^nd  not  a  special  case, 
s»hould  have  been  had  recourse  to,  as  was  done  in  ex 
jparte  Keys,  (b) 

I  will  take  this  opportunity  of  stating,  that  the  act  (c) 


(a)  Subject  to  an  appeal  to  the  Lord  Chancellor  by  virtue  of  this 

Lord  Chancellor,  on  matters  of  act,  such  appeal  shall  be  on  a 

law  and  equity,  or  on  the  refusal  special  case,  and  in   no    other 

or  admission  of  evidence  only,  mode    whatsoever,    except  the 

1  ft  2  W.  4,  c.  S6f  8. 5.  I^ord  Chancellor  shall  in  any  case 

(6)  ^n/«y  page  22C.  otherwise  direct;  which  special 

(r)  "  In  cases  of  ajipeal  to  the  case  shall  be  approved  and  cer- 
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1834.        is  imperative  on  die  Judges  of  the  Court  of  Kevife 

•■"""  sign  a  special  case,  otherwise  they  might  exclude 

Turner.       appellate  jurisdiction.     The  Judge  who  signs  or  cei 

In  the  matter  ^  special  case,  does  not  thereby  render  himself  ret 

Mackenzie     sible  for  the  accuracy  of  the  statements  therein 

and  anot  cr.    ^j^^j^  jj^j.  f^^  ^j^^  propriety  of  the  appeal ;  he  m 

on  UilTTd^^^  isigns  the  case,  and  discharges  a  judicial  duty  im| 
of  the  Court  of  by  act  of  parliament. 

Review  to  sign 
a  special  case. 

Mr.  Bolfe :  — 
Qnare,  Can  the       The  respondents  contend,  that  the  question   turn 
view  enteitain     matter  of  fact  only ;  if  so,  the  Court  of  Review  ha 
ap^lffionfthc  j*i"sdiction  to  entertain  the  case;  this  is  clear  froB 
rqecUon  by  the  words  of  the  1  &  2  W.  4.  c.  56.  ss.  30  and  31. 

commtasioner  of  , 

a  proof  of  debt         Section  30  enacts,  *^  That  any  one  of  the  sail 
ona^ question      commissioners,  if  he  think  fit,  may  adjourn  the  es 

nation  of  any  bankrupt  or  other  person  to  be  t 
either  before  a  Subdivision  Court  or  the  Court  of 
view,  and  may  likewise  adjourn  the  examination 
proof  of  debt  to  be  heard  before  a  Subdivision  C 
which  said  Court  shall  proceed  with  such  last-menti 
examination,  and  finally  and  without  any  appeal,  e3 
upon  matter  of  law  or  equity,  or  of  the  refusal  or  o 
admission  of  evidence,  shall  determine  upon  such  { 
of  debts :  provided  always,  that  in  case,  before  the 
fx>mmissioner  or  subdivision  court,  both  parties,  tk 
signees  or  the  major  part  of  them  and  the  creditor,  ( 
sent  to  have  the  validity  of  any  debt  in  dispute  tried 
a  jury,  an  issue  shall  be  prepared  under  the  directioi 
the  said  commissioner  or  subdivision  court,  and  sent 

tiiied  by  one  of  the  judges  of  the  issues ;  and  the  determinatio 

said  Court  of  Review  in  matters  such  judge  on  the  settlema 

arising  in  the  said  court,  and  by  of  such  case  shall  be  final 

the  judge  trying  the  issue  in  mat-  conclusive."     1  &  8  W.  4,  c 

lers  arising  out  of  the  trial  of  «.3. 
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trial  before  the  diief  judge  or  one  or  more  of  the  other        1834. 
judges;  and  if  one  party  only  applies  for  such  issue,  the        ' 
said  commissioner  or  subdivision  court  shall  decide  whe-       Turner. 
ther  or  not  such  trial  be  had,  subject  to  an  appeal  as  to  ^^  ^^^  matter 
such  decision  to  the  Court  of  Review.*'  Mackenzie 

-And  section  31  enacts,  "  That  if  such  commissioner  *°  *"*^^  ^^" 
or  subdivision  court  shall  determine  any  point  of  law  or 
matter  of  equity,  or  decide  on  the  refusal  or  admission 
of  evidence  in  the  case  of  any  disputed  debt,  such  matter 
^ay  be  brought  under  review  of  the  Court  of  Review 
by  the  party  who  thinks  himself  aggrieved,  and  the 
proof  of  the  debt  shall  be  suspended  until  such  appeal 
shall  be  disposed  of;  and  a  sum,  not  exceeding  any  ex- 
pected dividend  or  dividends  on  the  debt  in  dispute  in 
**>ch  proof,  may  be  set  apart  in  the  hands  of  the  ac- 
countant general,  until  such  decision  be  made ;  and  in 
Iflce  manner  there  may  be  an  appeal  on  the  like  matter 
of  law  and  equity  from  the  Court  of  Review  to  the  Lord 
^^^ancellor." 

Consequently  it  is  not  open  for  the  other  side  to  con- 
^'^d,  that  this  a  matter  of  fact,  as,  if  so,  the  Court  of 
**^view  would  not  have  had  jurisdiction  to  entertain  the 
ion. 


LoBD  Chancellor  : — The  objection  of  want  of  juris- 
diction is  preliminary.  Was  it  taken  in  the  Court  of 
^view? 

^4r.  Rolfe  •  — The  appellants  did  not  take  the  objec- 
^on,  conceiving  this  to  be  a  matter  of  law.     The  re- 
spondents now,  for  the  first  time,  object  it  is  a  question 
^  fact;  to  which  we  answer,  if  so,  the  Court  of  Review 
^uld  not  have  entertained  the  question  at  all,  and  their 
^^ision  must  be  on  that  ground  reversed. 
Vol.  I.  B  B 
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1834.  Lord   Chancellor:  —  The  objection   of  want  o 

jurisdiction,  not  having  been  taken  below,  cannot  no 
Turner.       be  urged.     This  appeal  must  be  dismissed,  with  cos 
In  the  matter  j  j^^j  taken  down  the  learned  and  able  argument 
Mackenzie     Mr.  Montagu  on  the  point  of  law,  but  I  find  thb 
an    anot  er.    j^Q^jigj.  illustration  of  the  common  law  maxim,  that 
ounce  of  fact  is  worth  a  pound  of  law. 

Appeal  dismissed.     Assignees'  costs  out  of  estate. 


L.  C.  SMITH  V.  DE  TAS TET. 

March  25 

§•  27,        A  BILL  was  filed  by  Smithy  as  assignee  of  Elisetj  to 

set  aside  an  assignment  of  a  legacy  given  to  the  bank- 
choT^  of  as^  rupt,  which  assignment  had  been  made  to  the  defendant 
signees  there  is   jiftgr  he  had  notice  of  an  act  of  bankruptcv. 

no  necenity  to  ^  .     . 

vacate  the  as-  The  bill  Stated  that  a  commission  issued  against  Elisti 

acommission  '  (previous  to  the  establishment  of  the  court  of  bank- 
I'&^wT**'  ruptcy),  under  which  Le  Tavemer^  since  deceased,  ainl 
c56.  Rubichofiy  who  then  resided  in  Italy,  were  chosen  as- 

signees, to  whom  the  usual  assignment  of  the  personal 
estate  of  the  bankrupt  was  made  by  the  commissioners; 
that  by  an  order  of  the  Court  of  Review,  RiUnchon^  the 
surviving  assignee,  had  been  discharged,  and  the  plaintif 
had  been  duly  chosen  and  appointed  in  his  stead,  and 
was  the  sole  assignee. 

To  this  bill  the  defendant  demurred,  on  the  ground 
that,  as  no  assignment  had  been  made  by  Rubichon  to  the 
new  assignee,  nor  the  original  assignment  vacated  under 
the  provisions  of  the  statute  (a),  the  estate  was  sdll 

(a)  6  G.  4,  c.  16,  s.  f>6. 
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i  ia  RtibichoHj  and  that  he  was,  therefore,  a  neces- 
party. 

is  Honor  the  Vice- Chancellor  allowed  the  de- 
er; and  this  was  an  appeal  from  his  Honor's 
ion. 


1834. 

Smith 

V, 

De  Tastet. 


iie  Solicitor  General^  Mr.  TreslovCy  and  Mr.  Evans 
be  plaintiff:  — 

be  question  for  the  determination  of  the  Court  on 
appeal  depends  on  the  construction  of  section  25 
e  1  &  2  W.  4,  c.  56,  which  enacts,  "  That  when 
)erson  hath  been  adjudged  a  bankrupt,  all  his  per- 

estate  and  effects,  present  and  future,  which  by  the 
now  in  force  may  be  assigned  by  commissioners 
^  in  the  execution  of  a  commission  against  such 
rupt,  shall  become  absolutely  vested  and  transferred 
i  assignees  or  assignee  for  the  time  being,  by  virtue 
eir  appointment,  without  any  deed  of  assignment 
lat  purpose,  as  fully  to  all  intents  as  if  such  estate 
ects  were  assigned  by  deed  to  such  assignees  and 
tirvivore  of  them ;  and  as  often  as  any  such  assignees 

die  or  be  lawfully  removed,  and  a  new  assignee 

appointed,  all  such  personal  estate  as  was  then 
i  in  such  deceased  or  removed  assignee,  shall  by 
e  of  such  appointment  vest  in  the  new  assignee,  as 
:ase  may  require,  without  any  deed  of  assignment 
liat  purpose." 

was  contended  by  the  defendant,  that  by  this  section 
necessity  of  divesting  the  old  assignee  of  the  legal 

either  by  assignment  to  the  new  assignee  or  by 
ting  the  original  assignment,  was  not  removed  as 
^s  old  commksions,  and  of  this  opinion  was  the 
"Chancellor.  But  the  words  of  the  section  are 
f"^,  and  not  confined  to  fiats  issued  under  the  new 
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18S4.  This  was  property  which  might  have  been  assigne 

■  by  commissioners    under   the  old   law,   and    therefoi 

Smitb 
t;.  vested  absolutely  in  Smith  upon  the  new  choice,   b 

De  Tastet.    operation   of  the   25th  section  of  1  &  2  W.  4,  c.  5t 
without  any  other  act  than  the  mere  appointment. 

Acting  on  this  construction,  the  Court  of  Review  ha 
in  various  cases,  on  an  application  for  a  new  choio 
,  refused  to  order  previous  assignments   to  be  vacatec 

considering  that  unnecessary,  as  the  estate  vested  in  tb 
assignees  for  the  time  being  by  virtue  of  their  appoiik 
ment ;  ex  parte  Forster,  Mont,  Sf  Bli.  88. 

That  this  is  the  true  construction  will,  if  the  wordSi. 
section  25  be  doubtful,  appear  from  the  general  tet:^ 
of  the  statute,  the  intent  of  the  legislature  bein^ 
extend  the  beneficial  operation  of  the  act  to  all  casa 
and  by  section  39  it  is  enacted  that  all  the  commissK»i 
then  depending  in  London  shall  be  removed  into  tb 
Court  of  Bankruptcy,  ^^  and  that  all  further  proceeding 
thereon  shall  be  thenceforth  prosecuted  and  carried  c(M 
in  like  manner  as  if  they  had  been  originally  commeocetf 
therein  by  virtue  of  a  fiat  issued  in  pursuance  of  thi 
act."  The  change  of  assignees  is  a  "  further  prop 
ceeding "  within  this  clause.  The  beneficial  effect  a 
the  statute  in  this  case  is,  the  saving  the  great  expeQ(? 
attendant  on  an  assignment  from  Rubichofiy  or  of  apply 
ing  to  the  Court  to  vacate  the  assignment. 

This  case  is,  therefore,  within  both  the  spirit  and  tb 
words  of  the  statute. 

Mr.  Rolfe  and  Mr.  Koe  for  the  defendant :  — 
Previous  to  the  1  &  2  W.  4,  c.  56,  it  was  neccssaiyj 
for  the  purpose  of  divesting  the  old  assignees  of  their 
title,  that  they  should  assign,  or  that  the  assignment 
should  be  vacated  under  the  provisions  of  6  G.  4>  c  l^j 
s.  66,  Bbxam  v.  Hvhbard,  5  EaM,  407.     If  the  legis- 

13 


Smith 

V, 
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lature  had  intended  to  divest  old  assignees  of  their  legal        1834. 
title  without   such   assignment,    express  words  would 
have  been  used  to  that  effect.     The  first  part  of  sec- 
tion 25  enacts,  that  when  any  person  hath  been  adjudged     ^^  Tastet. 
a   bankrupt,  all  his  personal  estate  and  effects,  present 
and  future^  which  might  be  assigned  by  commissioners, 
shall  become  absolutely  vested,  &c.     These  words  can- 
not apply  to  the  present  case,  for  at  the  time  this  statute 
canae  into  operation,  there  was  not  any  property  of 
^e  bankrupt  which  might  have  been  assigned  by  the 
^commissioners;  the  whole  had  been  previously  assigned 
^    them,    and   was   duly   vested    in   Rtibichon.      The 
^^niiiiissioners  could  not  make  any  further  assignment, 
until   that  prior  assignment  had  been  vacated.     This 
first    part  of  the  section,   therefore,  only  applies  pro- 
spectively to  assignees  appointed  under  that  act ;  and 
^®  plaintiff  is  not  aided  by  the  second  branch  of  the 
clause,  for  the  words  are,  **  as  often  as  any  such  assignee 
**^1  die,  or  be  lawfully  removed,"  &c.,  which  must 
'^^eaii  assignees  to  be  appointed  in  pursuance  of  the  first 
^''fttich  of  the  clause,  and  can  only  operate  in  case  of 
^e  death  or  removal  of  any  "  such"  assignee. 

We  submit  that  the  property  is  vested  in  Rtibichon  ; 
^^d  if  not  absolutely,  yet  that  he  has  such  an  interest  as 
^  be  a  necessary  party  to  this  suit. 

As  to  the  decision   of  the   Court  x)f  Review  in  ex 
P^oie  Forster^  Mont,  §•  Bit.  88,  the  point  does  not  ap- 
P^r  to  have  been  fully  considered,  as  it  was  an  ex  parte 
application. 

The  Solicitor  General  in  reply  :  — 

The  property  might  have  been  assigned  by  the  com- 
missioDers;   the  vacating  the  previous  assignment  was 
a  mere  formal  act  and  mode  of  conveyance,  which  could 
not  affect  the  right. 
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De  Tastet. 


But  even  if,  to  perfect  the  plaintifPs  legal  title,  the 
original  assignment  should  have  been  vacated,  yet  all 
RvMchorCs  interest  being  divested,  he  was  neither  a 
necessary  or  proper  party,  as  will  appear  from  an  analo- 
gous case  of  Uoyd  v.  Lander^  5  Mad.  288,  which  was 
a  bill  by  a  mortgagee  of  copyhold  against  the  assignees 
of  the  mortgagor,  who  had  become  bankrupt,  and  the 
bankrupt  was  made  a  party,  as  no  bargain  and  sale  had 
been  made  to  the  assignees  of  the  equity  of  redemption; 
but  a  demurrer  by  the  bankrupt  as  an  unnecessary  party 
was  allowed.  Sir  John  Leach  saying,  ^<  the  equity  of 
redemption  is  not  an  estate,  but  an  interest,  and  may 
well  be  considered  as  substantially  vested  in  the  assignees 
before  bargain  and  sale." 


The  Lord  Chancellor  :  — 
March  27.  This  was  an  appeal  from  a  decision  of  the  Vice- 
Chancellor  allowing  a  demurrer  for  want  of  partieSi 
The  alleged  defect  in  the  suit  is,  that  Rubichoni  the 
original  assignee  under  the  commission  of  bankrupt 
against  Elisee^  was  not  made  a  party.  Now  RubidM 
was  regularly  dismissed  under  the  authority  of  the  late 
act,  1  &  2  W.  4,  c.  56,  by  an  order  of  the  Court  of 
Review,  and  the  plaintiff  SmUh  was  duly  chosen  and 
appointed  a  new  assignee.  But  as  the  bankrupts? 
existed  long  before  that  act  passed,  it  is  contended  that 
the  25th  section  does  not  apply  to  this  case.    ' 

If  the  interest  be  divested  from  Rubichom^  it  is  dear 
there  was  no  occasion  for  making  him  a  party,  and  I  haw 
no  doubt  that  it  was ;  and  that  the  whole  interest  was 
vested  in  Smith  by  operation  of  law,  so  as  to  render  any 
assignment  from  Rubichon  to  Smith  unnecessary.  It  was 
therefore  unnecessary  that  Rubichon  should  be  a  party 
to  this  suit. 

In  support   of  the  order  it  is   siiid,  first,  that  the 
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25th  section  of  1  &  2  W.  4,  c.  56,  only  vests  in  the 
assignees,  by  the  earlier  branch  of  that  section,  all  the 
estate  and  effects  which  the  commissioners  by  the  laws 
now,  that  is  at  the  date  of  the  act,  in  force  might 
assign,  and  that  by  those  laws  then  in  force,  an  order  of 
the  Court  was  required  to  transfer  the  property,  which 
it  is  confessed  was  not  obtained  in  the  present  case. 

But  that  is  not  the  sound  construction ;  the  plain 
meaning  of  the  words  in  the  first  branch  of  the  clause, 
'^  all  the  estate  which  may  be  assigned  by  the  com- 
nissioners,"  being  all  that  falls  under  their  power  as 
lommissioners,  in  whatever  way  the  assignment  is  to  be 
nade  by  them.  It  may  even  mean,  that  if  there  be 
iny  thing  to  be  done  for  the  purpose  of  transferring,  by 
neans  of  an  order  of  the  Court :  but  there  is  no  occa- 
ion  for  resorting  to  this  supposition.  The  words  are 
;enera],  and  vest  in  the  assignees,  without  any  assign- 
nent,  whatever  an  assignment  could,  as  the  law  before 
food,  have  carried.  The  object  of  the  provision  is  to 
upersede  the  necessity  of  any  assignment. 

Secondly,  It  is  said  that  the  second  branch  of  the 
iause,  by  the  use  of  the  word  "  such,"  as  a  word  of 
eference,  applies  to  assignees  in  future  to  be  appointed, 
jid  not  to  those  already  appointed,  as  Rubictum  was. 
}ut  I  am  of  opinion  that  the  words  ^^  such  assignees  " 
(lean  only  to  avoid  the  repetition  of  the  expression 
mmediately  before  employed,  namely,  ^^  assignee  or 
ssignees  for  the  time  being.'' 

It  appears  to  be  manifest  that  this  second  branch  of 
he  section  transfers  all  interest  from  the  assignee  dying 
*r  removed  to  the  new  assignee,  and  that  its  object  is  to 
void  the  necessity  of  any  act  being  done  beyond  the 
ppointnient  of  a  new  assignee.  The  transfer  is  made 
)  depend  on,  and  flow  immediately  from  that  ap{X)int- 
lent,  <*  as  often  as  any  such  iissignces  shall  die  or  be 
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Ex  parte  RICHARDSON.  — In  the  matter  of  C.of  R. 

CONSITT  and  LEIGH.  April  14, 

1834. 

^N   this  case  a  petition  had  been  presented,  and  an  A  motion  may 
order  made  thereon,  for  the  reference  of  certain  bills  of  the  registrar 
costs  to  the  deputy  r^istrar,  for  taxation.     The  deputy  "^I^^^i*** 
ireiristrar  had  made  his  certiBcate  of  taxation.  taxation  of  <»■(•• 

A  petition 
may  be  neoes- 

Mr.  SuHmstaru    with  whom    was    Mr.  Montagu: —  sarytooppo« 

^  ^  or  amend  it.>» 

This  is  a  motion  that  Mr.  Gregg  may  be  directed  to  Per  C.J. 

.  .  .  Non-payment 

XeVieW  his  taxation.  of  the  taxed 

costs  into  Court 
not  a  prelimi- 

Mr.  J.  Bussell,  contrd^  objected  that  this  application  nary  objection 

,  J  ,  .J  .  ....         to  the  motion. 

could  not  be  entertained  on  motion,  a  petition  being 
necessary. 

This  is  a  report,  or  equivalent  to  a  report,  to  deal  with 
which  on  motion  is  at  variance  with  all  rules  of  practice. 
When  an  objection  is  intended  to  be  made  to  a  taxation 
of  costs,  the  course  is  either^ 

\.  To  pi-esent  a  petition  of  exceptions,  Pitt  v.  Mack* 
riihy  3  Brawny  321,  or 

2.  To  petition  for  leave  to  file  exceptions,  Fenton  v. 
CricheUj  3  Madd.  496. 

To  entertain  such  applications  on  motion  would  lead 
to  two  inconveniences. 

1.  The  items  objected  to  are  not  accurately  spe- 
cified. 

2.  The  motion  may  be  (and  in  this  case  is)  made 
on  affidavits  containing  evidence  not  before  the 
officer. 

In  JefAinson  v.  Boyston^  9  Price,  215,  a  motion  was 
made  for  leave  to  file  exceptions.     The  notice  of  motion 
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1834.        was  in  general  terms,  merely  stating  that  such  a  motioa 

would  be  made,  and  that  the  parties  intended  to  read 

Richardson,    affidavits  filed    on  former  motions.     The   Lord    Chief 

In  the  matter  Baron  said :    "  In  this  case  1  think  it  is  unnecessary 

of  .  .  .  • 

CoNsiTT       to  inquire  what  has  been  the  practice,  which  seems  to 

and  another,    j^  doubtful ;    we  may  proceed  on  principle,   and  the 

reason  of  the  thing.     The  Master  has  made  his  report. 
A  motion  is  then  made  for  leave  to  except.    We  must 
suppose  the  Master  to  be  right,  and  the  Court  ought 
not  to  give  leave  to  except,'  without  being  informed 
what  are  the  exceptions  intended  to  be  taken,  and  on 
what  they  are  founded.      They  may  be  frivolous  and 
idle,  and  without  any  sort  of  foundation ;  and  it  is  a 
proceeding  calculated  to  create  injurious  delay.     These 
exceptions  only  state,  that  the  Master,  having  reported 
as  he  has  done,  ought  to  have  reported  otherwise.    But 
that  gives  us  no  information ;  it  is  not  stated  why  he    - 
should  have  reported  otherwise,  or  wherein  he  has  done^ 
wrong,  or  why,  if  he  had  reported  otherwise,  he  wouldd; 
have  done  right.     The  whole  proceeds  on  mere  asser-— ^ 
tion.     Before  I  make  an  order  that  the  Master  reviei^M 
and  alter  his  taxation,  as  I  am  in  effect  required 
do,  surely  I  ought  to  have  some  reasonable  ground  fc 
making  such  an  order.     Not  being  apprized  of  thev-^ 
existing  any  good  cause  for  making  such  an  order,     / 
certainly  shall  do  no  such  thing. 

In  Lucas  v.  Temple^  9  Ves.  299,  Lord  EUon  express!/ 
decided  that  exceptions  did  not  lie  for  costs,  but  that  a 
petition  must  be  presented;  and  in  Pitt  \.  Mackrttk, 
3  Bro,  C.  C.  321,  Lord  Thurlow  said  that  exceptions 
were  never  admitted,  but  ^^  that  the  r^ular  method  wis 
to  state  the  articles  the  party  meant  to  object  to  on  peti- 
tion, and  pray  leave  to  except." 

Such  is  the  practice  in  equity ;  and  the  practice  of 
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this  court  is  to  follow  that  of  equity  till  altered  by  a  ge- 
neral order  of  this  Court,  (a) 


1834. 


Ex  parte 
Richardson. 


and  another. 


Mr.  Chingy  for  another  party  against  whom  a  similar  *"  ^^^  matter 
motion  was  made :  —  If  a  petition  were  presented,  it       Consitt 
ivould  state  the  objections  to  the  taxation,  and  we  should 
at  once  perceive  if  the  taxation  were  erroneous,  and  if 
so,  should  not  come  here  to  oppose  the  review  thereof; 
but,  a  notice  of  motion  being  in  general  terms,  we  are 
compelled  to  come  here  to  ascertain  what  is  asked  against 
us.     If  the  motion  be  granted,  the  Registrar,   having 
nothing  to  guide,  no  beacon,  will  not  know  how  to  act. 

Mr.  Swanston  and  Mr.  Montagu :  — 
The  affidavits  Bled  in  support  of  the  motion  contain 
all  the  facts  that  would  have  been  embodied  in  a  peti- 
tion, and  more.     Ex  parte  Crockwell  {b)  decides  that  it 
is  not  necessary  to  present  a  petition  for  leave  to  except 


(a)  That  the  practice  in  the 
Court  ofReview  shall,  until  other- 
wise ordered,  be  conformed  as 
nearly  as  may  be  to  the  present 
practice  in  matters  before  the 
Lord  Chancellor. — Court  of  Re- 
view, Jan.  12, 1832.  Order  25th. 

(6)  Court  of  Review,July  26,1832. 

Ex  parte  CaocKWELL. — In  the 
matter  of  Crockwell. 

This  was  a  petition  for  the  con- 
firmation of  Mr.  Gregg's  certifi- 
cate of  taxation  of  a  bill  of  costs, 
which  was  opposed,  and  excep- 
tions now  tendered  in  Court. 

Mr.  Montagu,  for  the  petition, 
objected  to  the  respondents  being 


heard  in  opposition  to  the  certi- 
ficate, they  not  having  procured 
leave  to  present  a  petition  ex- 
cepting to  the  certificate,  which 
constant  practice  required  to  be 
done. 

Per  Curiam:  —  On  a  reference   Not  necessary 

to  a  Master  in  Chancery  to  tax   ^  ^^^^  ^e»^f 

■_        ,         to  except  to  the 
costs,  no  exceptions  can  be  taken   registrar's  ccr- 

to  his  report,  without  previously  tifioito  of 

/i     ,  .      taxation, 

presentmg  a  petition  for  leave  to 

except:  that  originated  in  an  idea 

of  showing  respect  to  the  Master. 

But  no  such  rule  prevdls  in  this 

Court  when  exceptions  are  taken 

to  the  taxation  of  a  R^strar  or 

Deputy  Registrar. 


and  another. 
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1834.        to  a  report  or  certificate  of  taxation.     The  third  section 

'         of  the  1  &  2  W.  4,  c.  56,  enacts  that  all  matters  to  be  de- 

Richardson,  termined  in  the  Court  of  Review  shall  be  brought  on  by 
In  the  matter  ^^y  of  petition,  motion,  or  special  case,  according  to  the 
CoNsiTT  rules  and  regulations  to  be  established  as  therein-after 
provided. 

Though  the  practice  in  Chancery  was  to  proceed  on 
petition,  yet  in  courts  of  common  law  it  was  always  done 
on  motion,  and  this,  being  a  court  of  law  and  equity,, 
may  pursue  either  course,  and  will  adopt  that  which 
attended  with  least  expence  to  the  parties. 

We  might  abandon  the  affidavits,  and  proceed  on  thai> 
allocatur  of  the  Registrar  alone. 

Mr.  Btissellj  in  reply :  —  The  order  asked  has  nev^ 
yet  been  made  in  bankruptcy  on  motion.  AffidavS 
should  be  used  to  support  a  case^  not  as  a  means  ^ 
stating  the  case  itself. 

The  Chief  Judge  :  — 

There  can  be  no  doubt  as  to  the  power  of  the  Court 
to  entertain  such  applications  on  motion,  the  only  ques- 
tion which  could  arise  would  be  as  to  the  expediency  of 
so  doing. 

If  the  objection  appear  on  the  face  of  the  certificate, 
or  report,  there  never  was  any  necessity  for  a  petition 
for  leave  to  except ;  this  was  held  by  the  Vice-ChancellOT 
in  ex  parte  Farqtiharson.  (a) 

The  principle  of  the  objection  does  not  apply  to  a 


(a)  Ex  parte  Farquharson,  in  regular  way ;  if  it  appear  on  the 

the  matter  of  Slarkie,  17  June  face  of  the  report  that  the  Mas- 

1831.  MS.  ter  is  wrong,  the  Court  can  de- 

VicE  Chancellor  :  —  **  It  is  cide." 
not  necessary  to  except  in  the 
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case  like  the  present,  where  there  is  a  regular  report,  or         1 834. 
rather  certificate.    When  a  party  o[qposes  the  report,  or 
seeks  to  amend  it,  it  may  be  necessary  to  present  a  peti-   RicHAaD8o.v. 
tion.     But  here  the  order  asked  is,  that  the  officer  may  ^"  the^matter 

review  his  certificate  as  to  bills  of  costs  referred  to  him       Consitt 

^  .  1,  ••i^iir  1       And  another. 

for  taxation,  and  the  question  is,  whetlier  he  have  properly 

understood  and  pursued  the  order  of  the  Court?  a  ques- 
tion which  will  be  decided  at  once  by  looking  at  the 
order  and  the  certificate,  and  if  thereupon  it  appears 
that  the  officer  has  not  comprehended  or  followed  the 
order,  then  we  should  not  set  it  aside,  but  refer  it  back 
to  him. 

If  there  had  been  any  inflexible  rule  to  prevent  this 
being  done  on  motion  in  Cliancery,  perhaps  this  Court 
could  not  now  act  on  motion,  but  there  not  being  any 
prohibitory  rule,  there  is  nothing  to  disable  us  from  en- 
tertaining this  on  motion. 

If  the  notice  of  motion  be  so  worded  that  the  party 
called  into  Court  cannot  ascertain  the  point  he  is  re- 
quired to  answer,  that  would  be  a  ground  for  the  matter 
standing  over  till  the  notice  of  motion  were  amended 
and  rendered  more  specific. 

Sir  John  Cross  .•  — 

As  yet  the  Court  is  ignorant  of  the  &cts  of  the  case, 
and  the  party  opposes  the  hearing  which  would  enable 
the  Court  to  ascertain  those  facts,  on  the  technical  ob- 
jection that  there  is  a  universal  rule  which  prevents  the 
matter  being  entertained  on  motion. 

Many  cases  have  been  cited,  which  only  prove  that  it 
was  the  general  practice  to  present  petitions  in  certain 
classes  of  cases,  but  not  one  was  cited  in  support  of  the 
proposition  that  this  particular  matter  cannot  be  heard 
on  motion. 
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1834.  That  we  can  entertain  this  application  on  motiorm. 

unless  prevented  by  general  practice,  is  clear.     Whe^^ 
Richardson,    this  Court  was  instituted,  the  Judges  resolved  not  t 
In  the  matter  m^j^^g  j^y  ^g^  qq^q  of  practice,  but  to  adhere  to  the  ol^ 

CoNsiTT       bat  in  so  doing  it  never  was  intended  to  rule  that  i> 
case,  however  short,  or  small  in  value,  should  be  bea 


otherwise  than  on  petition. 

It  is  an  established  practice  in  common  law  courts 
entertain  similar  matters  to  the  present  on  motion. 

I  agree  with  his  Honor  the  Chief  Judge  that  tl^is 
matter  should  be  heard  on  motion: — 1st,  Because 
are  not  prevented  by  any  inflexible  rule.  2d,  BecaiK 
doing  so  is  a  saving  of  expence,  and  prevention  ^y^ 
delay. 

Sir  George  Rose:  — 

Whether  the  Court  have  power  to  hear  any  matter  e:::^^ 
motion,  and  whether  it  will  do  so  in  the  exercise  of  ^^^ 
discretion,  are  distinct  questions. 

In  the  present  case,  if  a  petition  were  necessary,  th^^^ 
there  is  one  already  in  this  matter  before  the  Court,  tb^  -^^ 
on  which  the  original  order  of  reference  to  the  Regbtr-'-^''' 
was  made. 

Before  the  Lord  Chancellor,  sitting  in  bankruptcy,    it 
was  the  constant  practice  to  make  orders  on  motion; 
though  in  strictness  they  could  only  be  made  on  petition, 
because,  owing  to  the  peculiar  nature  of  the  jurisdiction^ 
an  order  was  not  valid,  if  contested,  unless  made  on  pe- 
tition. 

The  1  &  2  W.  4,  c.  56,  s.  3,  expressly  enables  this 
Court  to  hear  matters  on  motion,  if  it  think  fit. 

No  one  will  deny  that  a  motion  may  be  made  in  bank- 
ruptcy to  stay  an  attachment  for  nonpayment  of  costs, 
yet,  on  that  motion,  it  might  become  necessary  to  review 


and  another. 
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the  taxation  of  the  costs,  the  nonpayment  of  which  is  the         1834. 
Foundation  of  the  attachment,  " 

I  wish  it  to  be  understood  that  this  Court  clearly  has    Richardson. 
forisdiction  on  motion  in  a  case  like  the  present.  ^"  ^^^  matter 

£ven  if  a  petition  had  been  presented,  it  would  not       Consitt 
have  contained  any  statement  of  the  facts,  the  allega- 
lions  would  have  been  quite  general,  and  the  facts  would 
have  come  out,  if  at  all,  on  affidavit. 

Though  the  Court  has  jurisdiction  to  entertain  these 
questions  on  motion,  yet  the  present  decision  must  not 
be  understood  as  interfering  with  our  discretion  to  order 
a  petition  in  cases  where  the  facts  require  it. 

Mr.  Russell  then  objected  that  the  amount  of  the 
taxed  costs  had  not  been  paid  into  Court,  and  cited  ex 
parte  Leighy  4  Madd.  394,  where  a  petition  was  pre- 
sented for  leave  to  except  to  the  Master's  report  of 
costs,  and  the  Vice- Chancellor  stated,  that  such  an  ap- 
plication being  in  the  nature  of  an  appeal,  the  petitioner 
must  pay  the  taxed  costs  into  Court. 

The  Chief  Judge  :  —  The  case  of  ex  parte  Leigh 
does  not  lay  down  a  general  rule,  it  only  decides  what 
course  was  to  be  pursued  in  that  particular  case,  and  the 
registrar  informs  me  that  it  is  not  the  usual  practice  to 
require  the  payment  into  Court. 

Sir  George  Rose :  —  This  is  not  a  preliminary  objec- 
tion to  the  opening  of  the  case.  It  may  be  proper  to 
make  the  payment  into  Court  one  of  the  terms  of  the 
order,  if  made,  but  I  am  of  opinion  that  this  is  not  a 
preliminary  objection. 

And  of  this  opinion  were  the  rest  of  the  Court. 

Objections  over-ruled. 
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C.  of  R.     Exparte  LADBROKE.— In  the  matter  of 
Aprii  16,     ■■  » 
183*.        Mr.  ira/GHT;  — This  is  the  common 

^    „         .„  an  equitable  mortinuree  for  a  sale  of  the  mo 

TTw  Coorl  will  ^     _  ^^ 

not  order  ■  nle  mises ;  it  also  prsjs  that  the  premises  ma} 

b»  priTmta  cem- 

tnct,  the  com-  private  Contract. 

M 'wStT""'  ^^  Curiam .-  —  The  Court  will  not  ore 
mises  to  be  sold  b;  pnvate  contract  But 
sioners  may  order  such  to  be  done,  if  they  I 
dient;  there  is  no  rule  prevenung  them,  (a) 


C.  of  R.  ^  parte  DALY.  —  In  the  matter  of  ] 
'^^^'  This  was  a  peUtion  to  supereede  for  ^ 
requisites,  which  stood  over  to  this  day  in  o 

When  ■  petition      ^  ■' 

(Uadi  over  to  examination  of  witnesses  vwd  voce  in  suppor 
eum'n^T"  When  Called  on  this  day,  Mr.  Swanston, 
that  tide  iwgiiu  ^^  Mr.  K.  Parker,  when  proceeding  to  opt 
with  whom  the       ^   ,  ,      ,       ,  , 

affirmatjte  Ilea,   of  the  petitioner,  the  bankrupt,  was  stopped 

1'he  Court,  who  said  that  in  such  casei 
Court  orders  a  vivd  voce  examination,  the  rij 
ing  was  similar  to  what  would  exist  on  an  in 
that  side  opening  with  whom  the  affirmati' 
that  consequently  ia  this  case,  ibe  responde 
the  petitioning  creditor,  should  begin. 

Mr.  WhUmarsh  and  Mr.  Alexander  for  thf 
creditor- 
Mr.  Bacon  for  the  assignees. 

(a)  See  ex  parte  Coining,  J  Fet.  before  them,  or  by 

jun.  113.    The  words  of  Lord  at  any  other  pUo 

Jiotityn's  order  are,  "  the  mart-  they  shall  m>  think 
gaged  premiies  ore  to  be  sold 
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Ex  parte  PATRICK.  —  In  the  matter  of  C.  of  R. 

HOLTHOUSE.  ^pril  18, 

1834. 

-»•  HIS  was  a  petition  by  the  assignees  to  expunge  a  A  banker  lent  a 
proof  on  the  ground  of  the  debt  being  tainted  with  at  five  per  cent.; 
usury,  or  for  an  issue.  *"1!!,T. 

-^ '  agreed  that  a 

-Bhlifumse  having  occasion  for  a  sum  of  money,  applied  balance  of 
^o     IVfessrs.  Ladbroke  and  Co.,  his  bankers,  to  advance  should  always 
hinr^  4,000/.,  which  they  agreed  to  do  at  51.  per  cent,  ^a^the  di 
^'•^^eirest;  at  the  same  time  it  was  stipulated  that  the  cumstances  of 
:rupt  should  keep  in  the  hands  of  Messrs.  Ladbroke  usurious. 


Co.  an  average  balance  of  1,000/.  But  HoUJiome 
out  part  of  the  1,000/.  He  every  year  sent  a 
ch^Cik  for  the  amount  of  interest  on  the  loan  of  4,000/., 
^^^  also  sent  a  check  for  a  sum  with  these  words : 
^^^r.  HoUhousffs  compliments  to  Messrs.  Ladbroke  and 
«>s  and  has  inclosed  a  check  for  the  difference  of  in- 
6^  on  balance." 

*Xlie  bankrupt's  account  with  Messrs.  Ladbroke  and 
«   amounted  to  very  large  sums.     In   1825  it  was 
^^*C06/.,  and  gradually  increased  till  1832,  in  which 
y^^T  it  was  108,874. 

The  grounds  on  which  the  proof  was  admitted  were 
^"^  forth  by  the  commissioner  in  the  following  written 
^pillion : 

"  Mr.  Commissioner  Fane^s  Judgment. 

«« This  was  an  application  by  Messrs.  Ladbroke  and  Co. 
^  prove  under  the  estate  of  HoUhouse  3,447/.  6«.  4d.  for 
^oney  lent  and  interest ;  the  loan  was  admitted,  but  it 
^^  allied  that  the  money  had  been  lent  in  pursuance 
^  an  usurious  contract,  and  the  whole  question  was, 
whether  the  contract  were  usurious  ? 

Vol.  I.  c  c 
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1834.  '*  The  facts  are  not  disputed ;  the  difFerence  of  opinion 

is  as  to  the  legal  conclusion  from  the  facts,  viz.  as  to  the 

PATaicK.  character  of  the  contract. 
Id  the  matter  cc  j^q  f^Qts  appear  to  be  these :  Messrs.  Zjodbroke  and 
HoLTHousE.  Co.  had  acted  as  the  bankers  of  Messrs.  HoU/umse  and 
DetmoTy  sugar  refiners,  for  some  years,  and  had  thus 
come  to  know  that  the  account  of  Messrs.  HoUhimst 
and  Detmar  was  rather  a  troublesome  one  —  one 
which  it  would  be  hardly  worth  their  while  to  keep, 
unless  a  pretty  good  balance  were  usually  left  in  their 
hands. 

'<  In  1824  or  1825  Mr.  Detmar  died,  and  at  that  tim^ 
Messrs.  Ladbroke  and  Co.  were  in  advance  to  the  firr:^ 
to  the  amount  of  some  thousands.     Mr.  HoUhouse,  tk^^ 
surviving  partner,  wound  up  the  afiairs  of  the  late  pa^.^ 
nership,  and  in  so  dping  paid  off  the  above  debt.    In 
January  1825  he  waited  on   Mr.  Tjodbroke  and  Mr. 
GiUmany  two  of  the  partners,  and  had  a  conversatioa 
with  them  relative  to  his  future  dealings  with  them.   \a 
his  examination  upon  oath  he  says,   <  I  called  at  tbe 
bankers,  and  saw  Mr.  Ladbroke  and  Mr.  Gillman;  I 
explained  that  I  required  a  loan  of  4,000/.  in  cariTio^ 
on  my  business ;  and  I  stated  that  I  could  deposit  a 
policy  of  assurance  for  4,000/.  upon  my  life  with  tbeni 
as  a  security^     Mr.   Gillman  said  in  reply,  that  tbqr 
were  ready  to  grant  me  the  loan  of  4,Q00/.     I  then  in- 
quired of  Mr.   Gillman  what  balance  he  expected  I 
should  keep?  and.  he  replied  that  I  could  not  keep  less 
than  1,000/. ;  and  I  said,  very  well.' 

^  *  Q.  Why  did  you  inquire  of  Mr.  Gillman  what  ba- 
lance you  should  keep  ? 

*^  ^  A.  Because  they  had  agreed  to  afford  me  the  a^ 
commodation  of  a  loan  of  4,000/. 

" «  Q.  Did  Mr.  Gillman  so  understand  the  olject  rf 
your  inquiry  ? 


\ 


CASES  IN  BANKRUPTCY.  887 

^^^  ji.1  cannot sajy  except  that  he  replied  that  I  ought        1834. 
to  keep  a  balance  of  1,000/. 


€C 


'  Q.  Supposing  that  you  had  not  borrowed  that  sum,       Patbick. 
should  you  have  made  any  such  inquiry  and  arrange-  ^"  *^®  matter 
n*cnt  ?  HoLTHousE. 

**«udL  Certainly  not.' 

^  Mr*  Gillnum  was  also  examined  on  oath,  and  in 
answer  to  a  question,  *  Did  you  make  any  agreement 
with  Mr.  Holikouse  at  the  time  of  the  loan  for  the  pay- 
ment of  any  sum  at  the  end  of  the  year  ?'  he  said,  <  I 
think  I  remember  I  had  some  conversation  with  Mr. 
BolihouMe  to  the  effect  that  it  would  not  be  worth  our 
^^lile,  unless  he  kept  with  us  an  average  balance  of 
l90(M)/.,  and  he  said  we  might  leave  it  to  him.' 

^  Mr.  Ibkhouse  nowhere  ventures  to  swear  that  the 

l^onkers  either  directly  told  him,  or  indirectly  gave  him 

to  understand,  that  they  would  not  lend  him  the  4,000/. 

^ndess  he  would  agree  to  leave  an  average  balance  of 

I9OOO/L  in  their  hands ;  on  the  contrary,  he  says  that  it 

^*a8  not  until  after  they  had  agreed  to  lend  the  4,000/.  on 

^  security  offered,  that  any  thing  was  ever  said  on  the 

^'il'lect  of  what  would  be  a  proper  balance.     His  lan- 

piftge  is,  *  Mr.  GiUman  said  they  were  ready  to  grant 

^  the  loan,  and  I  then  inquired,'  &c.;  and  to  the  ques- 

^**»    *Why  did  you  inquire,  &c.,'    his  answer  was, 

'  Because  they  had  (in  the  past  tense,  hady)  agreed  to 

*"*Hd  me  the  accommodation,'  &c.      The  policy  was 

^^pQsited,  4,000/.  was  placed  to  the  credit  of  Mr.  Holt- 

^^'^tse's  account,  and  the  relation  of  banker  and  customer 

^^  established,  or  rather  continued,  with  an  under- 

^^^Oding  in  Mr.  Holthouse^s  mind,  an  understanding 

^hidi  Messrs.  Ladbroke  very  reasonably  declare  they 

^^tended  should  exist,  that  he  should  keep  with  them  an 

^^^rage  balance  of  1,000/. 

**  Messrs.  Ixzc/iroAe  admit,  or  rather  avow,  that  in  the 
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1834.        conversation   about  the  balance,   Mr.  BoUhcnue  used 
some  expression  to  the  eflfect  that  he  would  somehow  or 
Patrick.      Other  satisfy  their  expectation   as  to   his   keeping  an 
In  the  matter  average  balance  of  1,000/.     From  that  period  until  the 
HoLTiiou.s£.    bankruptcy,  Mr.  HoUhousey  by  a  plan  of  his  own  whidi 
he  did  not  explain  or  even  communicate  to  the  bankers, 
ascertained  annually  what  he  thought  would  be  a  com- 
pensation to  them  for  the  diminution  of  profit  arisiii^ 
from  his  not  adhering  to  the  understanding  about  tfa^ 
average  balance,  and  sent  them  a  check  for  the  amoun^ 
with  wliich  they  regularly  debited  his  account.    Ki^ 
plan  he  explains  in  these  words :  <  I  made  out  a  weekly 
account  of  the  balance  in  my  banker's  hands  eveiy 
Tuesday  after  I  had  paid  in  my  week's  collection,  uid, 
by  dividing  the  aggregate  by  52  I  got  at  the  presumed 
average  balance  for  the  year,  and  on  the  difference  be- 
tween that  average  balance  and   1,000/.   I  calcolated 
interest  at  five  per  cent.,  and  sent  the  check  for  thit 
amount.' 

'^  These  are  the  admitted  facts  of  the  case,  and  it  it 
insisted  for  the  assignees,  thaf  from  these  facts  I  oogbt 
to  conclude,  that  the  loan  of  4,000/.  was  a  loan  fcr 
usurious  interest.     But  would  tliat  be  a  correct  oondv 
sion  ?     Suppose  that  the  loan  had  been  completed  fir 
without  any  thing  having  been  said  about  the  bebv 
to  be  kept,  and  that  a  month  aflerwards  the  conversi 
and  mutual  understanding  respecting  the  average  ba^ 
had  occurred,  no  one  in  his  senses  would  in  such 
contend  that  there  was  any  thing   illegal    in  tl 
contracts,  or  either  of  them ;  if,  indeed,  the  expects 
one  side,  and  intention  not  to  disappoint  it  on  th 
as  to  the  average  balance,  could  be  properly  callc 
tract?      Suppose  again  that  there  had  been 
but  merely  the  conversation  and  its  result,  no  ro 
contend  that  there  was  any  thing,  I  will  not  ? 

13 
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""t  even  incorrect  in  it.     Are  not  bankers,  like  other         1834. 

P^J^^sons,  at  liberty  to  set  their  own  value  on  their  own 

*^ces,  provided  they  do  so  before  their  services  are       Patrick. 

'^Jidered  ?  Are  not  bankers  at  liberty  to  say  to  a  per-  '"  the  ^matter 
*^n  proposing  to  them  to  keep  his  accounts,  ^  Our-  Holthouse. 
^^tablishment  is  expensive;  we  have  to  pay  rent  and 
^^xes,  to  pay  clerks,  to  purchase  books,  &c.  Our  only 
^^eans  of  meeting  these  expences,  and  of  procuring  the 
^^^ual  profits  on  our  business,  is  the  interest  we  can  make 
^^n  the  deposits  of  our  customers ;  and  although  perhaps 
'^•e  might  be  satisfied  with  a  less  balance  from  a  less 
troublesome  customer,  yet  we  have  good  reason  to  be- 
lieve that  your  account  will  be  a  troublesome  one,  and 
therefore  from  you  we  shall  require  a  large  average 
l3alance.'  No  reasonable  person  can  deny  that  bankers 
tnaj  say  so,  and  not  only  legally,  but  most  correctly. 

"  It  is  plain,  then,  that  if  these  two  contracts — (if 
indeed  the  second  can  with  propriety  be  called  a  con- 
tract—  are  considered  separately  and  unconnected  with 
each  other,  they  are  both  perfectly  legal  and  perfectly 
coilrect;  but  it  is  contended  that  they  cannot  be  re- 
garded separately,  that  they  ought  to  be  looked  at  as 
one  and  the  same  contract,  and  that  a  contract  for  a 
loan  at  usurious  interest;  and  why?  for  this  reason,  and 
this  only,  that  the  contract  for  a  loan  and  the  mutual 
understanding  occurred  at  the  same  meeting ;  not  that 
tliey  were  parts  of  the  same  transaction,  but  that  tlie 
second  followed  so  closely  upon  the  first  that  they  must 
be  deemed  as  one. 

**  Undoubtedly  there  are  many  cases  where  an  attempt 
has  been  made  to  disguise  the  truth  of  a  contract  for  a 
loan  at  usurious  interest,  by  connecting  it  with  some 
other  transaction,  such  as  a  sale  of  pictures  or  of  goods; 
and  wlienever  there  has  been  reason  to  suspect  that  the  real 
contract  was  a  usurious  loan,  and  the  rest  mere  colour, 

c  c  3 
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1834.        the  Court  has  said,  <  We  will  not  shut  our  ^es  to  a 

"  truth  concealed  by  so  flimsy  a  veil  ;*  and  have  adopted 

Patrick,      the  conclusion,  that  the  real  transaction  was  a  usurioas 
the  ^matter  j^^^^ .  j^^^  j ^^  ^j j  ^^^j^  ^^^^^^  ^j^^  ^.^  point  for  consder- 

U0LTHOU8R.    ation  has  been,  whether  tlie  collateral  transaction  were 
BOt  merely  colourable,  and  that  is  the  real  pcHnt  here. 
Then  is   there  any  pretence  for  saying   that  the  in- 
cidental  arrangement   was   merely  colourable  ?     Tb^^ 
bankers  say,  ^  We  required  an  average  balance^  becam^^^ 
without   some   balance  we  could  make  no  profit'    ^^ 
that  unreasonable  ?    Certainly  not.    ^  And  we  require    ^ 
balance  of  1,000/.,  because  we  are  obliged  to  keep  mti. 
employed,  say  300/. ;  and  if  we  employ  TOO/L  widioer 
running  risks,  we  cannot  make  at  the  utmost  more  thn 
four  per  cent.,  and  we  do  not  think  we  ought  to  make 
less  than  28/.  per  annum  by  a  customer  who  gives  qsbo 
much  trouble  as  you  are  likely  to  do.'     Is  that  unre^ 
sonable  ?     Surely  not.     Do  the  assignees  mean  to  con- 
tend that  this  profit  of  28/.  per  annum  was  all  usoriooi 
interest  ?  and  if  they  do  not,  I  should  be  glad  to  bov 
how  much  they  deem  to  have  been  usurious  interest,  sod 
how  much  that  fair  profit,  without  which  bankers  most 
soon  cease  to  be  bankers  by  becoming  bankrupts? 

<*  Upon  the  whole,  I  feel  that,  looking  at  the  drcom-  |  ^  ^ 
stances  of  the  case  and  considering  the  severe  penal 
consequences  attached  to  the  legal  crime  of  usmji  I 
never  could,  as  a  judge,  advise  a  jury  to  find  this  usaiy; 
and  if,  being  a  juryman,  I  were  so  advised  by  the  jodg^ 
I  do  not  tliink  I  could  persuade  myself  to  adopt  Us 
opinion,  and  I  am  therefore  decidedly  of  opinion,  that 
Messrs.  Ladbroke  and  Co,  are  entitled  to  stauod  as  cre- 
ditors for  3,447/.  6*.  4rf." 

Mr.  Swanslon  and  Mr.  Purvis  for  the  petition. 


—    I 
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Mr.  Moniaguj  Mr.  J.  Russell^  and  Mr.  Wright,  for        1834. 
the  respondentSy  were  stopped  by  the  Court.  

Patrick. 

The  Chief  Judge  :  —  *«*  the  matter 

of 
I  think  this  case  so  far  clear  as  not  to  render  it  ncces-     Holthoubc. 

sary  to  hear  the  counsel  for  the  respondents.  I  am  of 
opinion  that  the  commissioner  arrived  at  the  correct 
conclusion.  If  it  had  appeared  that  the  real  intent  and 
agreement  of  the  parties  had  been  that  more  than  five 
per  cent,  should  be  paid,  the  Court  would  not  have 
allowed  the  consequences  thereof  to  be  evaded  by  any 
ccdourable  transaction.  But  the  assignees  have  not  made 
oat  their  case.  The  evidence  of  the  bankrupt  does  not 
establish  usury.  The  evidence  of  the  banker  is,  that  he 
said,  *^  You  cannot  do  less  than  leave  1,000/.  in  our 
hands;''  and  the  question  is,  Whether  this  were  a  bond 
^fide  arrangement  connected  with  the  management  of  the 
banking  transaction,  or  part  of  the  consideration  for  the 
knn  of  4,000/.,  and  thus  a  mask  for  usury?  I  agree 
with  the  commissioner,  that  the  balance  of  1,000/.  was 
to  be  left  as  a  remuneration  to  Messrs.  Ladbroke  and 
Co.  for  managing  the  banking  account.  As  to  the 
checks  being  sent  to  *^  make  up  the  difference  of  interest 
on  balance,"  they  were  in  pursuance  of  the  arrangement 
that  the  balance  of  1,000/.  should  be  kept,  which  not 
having  been  done,  the  bankrupt  sent  the  amount  as  a 
present  or  compensation.  It  appears  to  me  that  these 
fiurts  are  so  far  clear  as  to  render  an  issue  unnecessary. 

Unless  justice  demand  an  issue,  the  Court  will  always  xhc  Court  are 
feel  very  reluctant  to  crant  one  on  the  application  of  '•eluctant  to 

•^  o  ^^  grant  an  isue 

the  assignees,  because  the  costs  thereof  must  fall  on  the  on  the  applica- 
tion of  tiieaa- 

CBtate.  signees. 

Sir  John  Cross  .*  — 

If  the  transaction  in  question  stood  alone,  as  a  bor- 

c  c  l 
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1834.        rowing  and  lending  of  money,  and  were  unconnected 

with  the  circumstance  of  the  keeping  of  the  banking 

Patrick,      account,  it  might  have  been  di£Bcult  to  say  that  it  was 
In  the  matter  ^q^  usurious,  but  it  appears  to  me  that  the  whole  con- 
HoLTuouBE.    stituted  one  transaction. 

If  a  party  borrow  4,000/.  at  five  per  cent.,  and  it  be 
agreed  that  he  shall  only  receive  3,0002.,  and  shall  leave 
1,000/.  in  the  hands  of  the  lender  for  any  considerable 
period  of  time,  that  might  be  a  usurious  transaction. 
In  the  present  case  the  object  of  keeping  up  a  balance  ^ 
of  1,000/.  in  favour  of  the  bankers  was  to  remunerate^ 
them  for  keeping  the  banking  account.     The  last  year'r  '^ 
account  with   the   bankrupt  was,   in   round   number^^ 
108,000/.,  and  leaving  a  balance  of  1,000/.  was  no  ui 
reasonable  remuneration  for  the  trouble  of  managing 
account  of  this  magnitude,  for  the  interest  on  l,00dk; 
would  be  50/.,  which  is  about  Id.  or  8rf.  per  cent.^  whioi 
is  little  enough.     As  to  the  bonus  or  present  at  the  end 
of  each  year,  that  was  to  make  up  for  the  witbdraira/ 
of  part  of  the  balance  of  1,000/.     On  the  whde,  it  is 
clear  this  was  a  fair  transaction,  and  not  a  cover  for 
usury. 

Sir  George  Rose:  —  It  must  not  be  conceived  that 
our  decision  rests  on  the  ground,  that  this,  being  a  trans- 
action between  a  banker  and  customer,  allows  of  greater 
latitude  than  between  any  other  pers(»is.  I  agree  with 
the  commissioner,  that,  *'  looking  at  the  circamstanoes 
of  the  case,  and  considering  the  severe  penal  conse- 
quences attached  to  the  legal  crime  of  usoiyy  I  neier 
could,  as  a  judge,  advise  a  jury  to  find  this  usury;  and 
if,  being  a  juryman,  I  were  so  advised,  I  do  not  diink  I 
could  persuade  myself  to  adopt  that  ofmuoD.**  I  am 
therefore  of  opinion  that  Messrs.  Ladbroht  and  Co.  are 
entitled  tg  stand  as  creditors. 


-1 
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Mr.  Marshall  appeared  for  the  official  assignee,  and        1834. 
consented  to  any  order  the  Court  might  make ;  he  asked         ' 
Yns  costs  of  appearing.     He  had  not  been  served,  but       Patrick. 
"Khe  commissioner  directed  him  to  appear.  ^"  ^^^  matter 

HoLTHOUSE. 

Per  Curiam:  —  Generally  speaking,  the  official  as-  An  official  as- 
«gnees  are  not  to  appear  to  petitions  of  this  nature.     If,  ^fjgj^  appear- 
in  this  case,  the  commissioner  certify  to  us  that  he  ac-  «l :  Held,  if 

the  coinims> 

tually  directed  the  official  assignee  to  appear,  he  may  sioner  actually 
liave  his  costs  out  of  the  estate,  but  not  if  the  commis-  ^JLar,  he"" 
sioner  merely  stave  leave  or  permission.  ™*«^'  take  his 

•'  "  *■  costs  out  of  the 

estate ;  tecus,  if 

Petition  dismissed.     Costs  of  all  parties  out  of  the  ^^^y  ^»^« ''«'« 

*  given. 

estate. 

This  day,  at  the  sitting  of  the  Court,  Sir  George  Bose    April  19. 
referred  to  the  case  of  ex  parte  Walker,  in  the  matter  of 
Peirie,  Mont,  Year  Book,  (a) 

(a)  August  1810.      Ex  parte  Petrie^  as  attorney  for  one  Wil- 

Walkbb.    In  the  matter  Ham  Petrie,  dated  Flax  Mills, 

of  Fetbis.  Hounslow,  June  6th,   1798,  in 

the  words  or  to  the  efiect  foUow- 

Upon  a  former  petition  a  re-  ing,  vie.  "  Gentlemen,— Having  a 

fercnce  was  ordered  to  the  Mas-  ^^^  considerable  manufacture  at 

ter,  to  inquire  what  sum  was  due  Hounslow,  in  company  with  Mr. 

and  owing  to  Messrs.  Noel,  Tern-  W.Petrie&nd another genUeman, 

filar,  and  Co.,  bankers,  from  the  ^p^n  which  above  12,ooo/.  has 

^*™"^P'*'  already  been  expended,  and  upon 

The    Master's   report  stated,  which  we  may  want  some  ac- 

that  he  found  that  on  the  14th  commodation  in  the  course  of 

April  1798  an  account  was  opened  the  present  year,  we  request  to 

bj  the  Flax  Mill  Company  with  know  whether  it  will  be  conve- 

the  then  petitioners,  Messrs.  i^of/,  nient  and  agreeable  to  you  to 

Templar^  and  Co.,  as  bankers;  furnish  us  with  what  we  may 

and  that  on  the  6th  of  June  then  want  on  the  following  conditions, 

followiog  they  received  a  letter,  viz.  that  you  shall  never  be  at 

signed  by  John  Petrie  and  by  one  any  time  in  advance  for  us  above 

Peter  Douglas,  and  also  by  John  3,000/.,  and  that,  as  long  as  you 
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1834.  Now  the  present  case  comes  so  very  netar  to  ex  parte 

Walker,  that,  if  the  commissioner  had  found  the  dtkl 

Ex  parte 

Patrick,      usurious,  I,  for  one,  would  not  have  reversed  his  ded- 
In  the  matter  gj^^^^  y^^^^  being  the  other  way,  I,  in  like  manner,  let 

HoLTHousE.     it  stand.     It  is  an  exceedingly  nice  question,  and  the 

transaction  borders  on  the  very  verge  of  usury.     But  -^T*^ 

this  Court  have  decided  on  the  evidence,  and  on  the  ^^  ^ 

fact  that  the  contract  was  not  usurious.  ^^ 

are  in  advance  for  us  at  all,  we    buildings,  &c.  since  the  poi 

will  keep  a  balance  of  500^.  at    of  the  lease." 

least;  as  the  money  is  received        The  Master  then  (bund, 

for  goods  sold,  it  will  be  paid    the  claim  of  Messrs.  i^oe/ and  Q^;^^" 

into  your  hands.    But  it  is  pos-    was  for  547/.  I6s,  4d.  arising  ^>^. 

fible,  though  not  certain,  that  in    of  this  agreement;  and  be  "^^^ 

the  course  of  the  year  1798  we    of  opinion  that  the  said  8ui:it>  of 

may  want  3,000/.  more  than  the    547/.  l€s,  4d.  was  not  really  doe 

amount  of  the  sales,  for  addi-  and  owing  to  Messrs.  Nod  wad 

tional  works,  &c.,  you  will  there-  Co.,  that  sum  being  the  bafaace 

fore  have  to  discount  our  note  of  an  account  currentyof  which 

of  acceptance  for  5,000/.,  to  be  the  sum  of  3,500/.  was  adnixed 

drawn  for  as  wanted,  and  to  be  under  a  contract,  usmioui  tod 

received  as  occasions   may  re*  void  by  law. 

quire.  The  discount  account  will        This  was  a  petldon  to  expnnp 

therefore  amount  to  5,500/.,  of  the  debt,  and  there  was  a  eroa         |  %-  i 

which  500/.  at  least  shall  always  petition  in  the  nature  of  occp* 

remain  with  you,  so  that  the  real  tions  to  the  Master's  report 

risk  or  advance  will  never  exceed        The  Lord  Chancellor  sud,  iki 

5,000/.  It  shall  be  at  your  option  whatever  might  be  the  coston  of 

to  put  a  stop  to  this  accommoda-  bankers  when  no  agreement  «•• 

tion  at  the  end  of  eight  months,  made,  here  was  an  ezpren  ^KR^ 

or  three  renewals,  on  giving  a  ment  which  was  the  foooditioi 

proper  notice  to  that  efiect.    As  of  their  dealings;  tlus  agimaeBt 

an  additional  security  for  you,  we  is  usurious;  the  debt  mut  be 

will  deposit  in  your  hands,  to  re*  expunged,  and  the  Maitec^  i^ 

main  as  long  as  you  are  in  ad-  port  confirmed. 

vance,  the  lease  of  the  premises,        Mr.  Eickards^  Mr.  Emit  ad 

and  the  policy  of  insurance  made  Mr.  Dante/  for  the  lagaees. 

upon  them ;  obscrvmg  that  we        Sir  S.  EomUfy  and  Mr.  Wwt 

have  laid  out  above  5,000/.  in  field  ioTlAt&sn*  Noel  voAC^ 
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The  Chief  Judoe  : — I  wish  to  be  understood,  that  if        1834. 
the  keeping  a  balance  of  1,000/.  had  formed  part  of  the 

■Ejc  pons 

contract  for  lending  the  4,000/.  that  it  would  have  been       Pateick. 

usurious.    But  my  opinion  was  and  is,  that  it  was  a  term  '"  ^^®  matter 
of  arrangement  as  to  the  banking  account  subsequently    Holthouse. 
introduced  and  for  the  convenience  of  the  parties. 

Per  Curiam :  —  It  was  a  mere  question  of  fact,  to  be 
Collected  from  the  evidence;  on  this  the  judgment  of 
the  Court  is  founded. 


Ex  parte  HOOPER.  —  In  the  matter  of  WEST.  C.  of  R. 

April  19, 
1  HIS  was  a  petition  to  prove.  1834. 

In  1799  the  bankrupt  executed  a  bond  for  1,100/.  to  ^{^"gWeS^r 
certain  trustees,  reciting  that  he  was  to  receive  550/.  as  **'®  bankrupt  in 

^  oonsideration  of 

his  wife's  fortune,  and  had  agreed  to  give  the  bond  in  his  wife's  for- 

•  •.^1  r        A   •  j^  1  ••         tune,  that  he* 

consideration  thereof,  and  m  order  to  make  a  provision  bis  heln,  &c, 
for  her  and  the  children  of  the  marriage.     The  con-  T^"^^'  "^^^^ 

^  three  months 

dition  of  the  bond  was,  ^^  that  if  the  said  bankrupt,  his  from  the  mar- 
heirs,  executors,  or  administrators,  did  and  should,  after  cemng  noUoe 
the  expiration  of  three  months  from  the  celebration  of  ^^  ***®  ^]^ 
the  said  intended  marriacre,  on  receiving  notice  from  liooo/.,  tobe 

>.       V  „  held  on  the 

them  the  said  trustees  for  that  purpose,  well  and  truly  trusts  of  the 
pay  or  cause  to  be  paid  unto  them  the  said  trustees,  &c.,  ^™§^ough^ 
the  full  sum  of  1,100/.  upon  the  trusts  herein-after  men-  "°  °®^***  ^"* 

,  given  before  the 

UiHied.  [Here  were  mserted  trusts  of  the  interest  in  bankruptcy. 
&vonr  of  the  bankrupt  for  life,  and  after  his  death  of 
his  wife  for  life,  and  then  for  the  children^  &c.]  But  in 
case  the  said  bankrupt  should  happen  to  depart  this  life 
before  the  said  sum  of  1,100/.  shall  be  paid  to  the  said 
trustees,  then  if  the  heirs,  executors,  or  administrators 
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of  the 'said  bankrupt  do  and  shall,  withii 
next  af^er  his  decease,  pay  or  cause  to  I 
said  trustees,  8tc.  the  said  sum  of  1,I0( 
upon  the  trusts,  interests,  and  purposes 
mentioned,  expressed,  and  declared  of  a 
the  same,  then  the  above-written  obi 
void,"  &c. 

The  marriage  took  place,  and  the  55' 
the  bankrupt.  In  1831  a  commission 
him. 

In  1831  the  petitioners,  the  trustees, 
proof  for  1,100/.,  which  was  rejected  b; 
sioners,  on  the  ground  that  notice  had  i 
to  the  bankrupt. 

In  1832  the  bankrupt  died. 

Thb  was  an  appeal  from  the  decisiot 
missioners. 

Mr.  Swansbm  and  Mr.  Stitiion,  for 
stated,  that  the  objection  made  to  the  [ 
the  debt  was  contingent  on  the  notice  be! 
that  no  notice  had  been  given ;  and  having 
Fairlie,  Mont.  17,  ex  parte  Lancaster  Ct 
Mont.  27,  ex  parte  TindaU,  8  Bing,  402, 
Grundy,  Mont,  if  Mac.  293,  were  stc 
Court. 

Mr.  T^oiss  and  Mr.  Montagu  for  the  as; 

The  sum  in  question  was  not  proveal 
notice,  and  notice  was  not  given  till  al 
ruptcy.  The  words  of  the  bond  are,  **  tl 
West,  his  heirs,  executors,  and  administr 
should,  afler  the  expiration  of  three  mo 
marriage,  <m  receiving  notice  from  the  tr 
purpose,  well  and  truly  pay,"  &c. 
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There  are  two  modes  of  considering  this  question :        1834. 

1st,  without  relation  to  section  56  of  6  Geo.  4,  c.  16,         

the  clause  relating  to  contingent  debts ;    and,  2d,  by       Ho^r. 
considering  the  operation  of  that  clause.  ^^  ^^^  matter 

1st.  Without  relation  to  section  56.  West. 

The  cases  are  uniform  in  deciding  that,  when  a  debt 
is  not  payable  until  notice  has  been  given,  and  the 
bankruptcy  occurs  without  notice  having  been  given, 
either  directly  or  by  implication,  the  debt  is  not 
proveable. 

In  UUersan  v.  Femouy  1792,  4  T.  R.  570,  A.  lent 
stock  to  B,f  to  be  replaced  as  stock,  without  naming 
any  particular  day,  and  B,  became  a  bankrupt  before 
any  request  by  A,  to  replace  the  stock,  it  was  held  that 
A.  could  not  prove  under  B.*s  commission.  Lord  Kenyan 
saying,  ^<  Here  the  stock  was  to  be  replaced  at  the 
request  of  the  plaintiff  who  lent  the  stock,  and  no  such 
requisition  having  been  made  previous  to  the  bank- 
ruptcy, no  certain  debt  arose,  but  it  rested  altogether  in 
damages  to  be  ascertained  by  a  jury." 

The  case  of  ex  parte  Mcarcj  1803,  8  Ves.  335,  very 
closely  resembles  the  present.  By  articles  made  pre- 
vious to  marriage>  in  consideration  of  the  wife's  fortune, 
and  for  making  a  provision  for  the  wife  if  she  should 
survive,  and  for  the  issue,  the  intended  husband  cove- 
nanted that  he  and  his  heirs  would,  within  seven  years 
after  the  marriage,  or  when  requested,  convey  and  assure 
to  the  trustees,  &c.  lands  of  the  yearly  value  of  80/.^  to 
the  use  of  the  intended  husband  for  life,  and  after  his 
death  for  his  wife  for  life,  and  then  for  the  children  in 
strict  settlement.  The  marriage  took  place,  but  no 
estates  were  purchased,  nor  was  any  request  made.  The 
\vife  died,  leaving  several  children,  and  the  husband 
afterwards  became  bankrupt,  whereon  the  trustees  and 
children  petitioned  to  be  allowed  to  prove  for  such  sum 
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1834.        as  would  purchase  lands  worth  SOL  per  annum.    Lord 

Eidon  said,  there  was  no  doubt  that^  under  an  agree- 

HooPEB.      ment  to  replace  stock  on  demand,  if  the  demand  be 
In  the  matter  made  before  the  bankruptcy,  the  price  of  the  stodc  may 
West.        be  proved ;  his  Lordship  refused  to  make  any  mder,  aod 
the  petition  was  dismissed. 

In  Nicholb  v.  Bromley,  1821^  2  Brod.  $-  Bing.  464^ 
a  warrant  of  attorney  was  given,  the  defeazanoe  of  which 
was  as  follows :  <^  The  within  warrant  of  attorney  is 
given  by  the  within-named  W.  Bromley,  to  secure  the 
payment  of  the  sum  of  1,000/.  on  demand ;  and  in  case 
default  shall  be  made,  then  judgment  may  be  entered 
up  hereon,  and  execution  issue  for  the  said  sum  of 
1,000/.,  or  so  much  thereof  as  ^all  be  then  dae^  tth 
gether  with  all  costs,"  &c.  The  plaintiff's  attorney 
waited  on  the  defendant  to  induce  him  to  settle  matters 
amicably,  which  attempt  having  failed,  he  issued  execu- 
tion the  next  day.  Onslow,  Serjeant,  having  obtained 
a  rule  to  set  aside  this  judgment,  Vaughan^  Serjeant, 
shewed  cause  against  the  rule,  and  ai^ed,  that  the 
expression,  *<  payment  on  demand,**  was  only  formal,  as 
in  a  bond,  and  that  the  process  of  law  was  of  itsdf  a 
sufficient  demand.  At  all  events,  the  attempt  to  settle 
amicably  amounted  to  an  actual  demand.  But  the 
Court  thought  it  appeared,  from  the  stipulation,  that 
execution  should  not  issue  till  default  had  been  made; 
that  an  actual  demand  was  intended  by  the  parties,  and 
that  no  demand  was  shewn  to  have  been  made,  and  die 
judgment  was  set  aside. 

Where  interest  has  been  paid  before  the  bankruptcy, 
the  Court  has  always  considered  tliat  equivalent  to  a 
demand,  so  as  to  make  the  debt  proveable.  Thus  in 
ex  parte  Spurling,  1794,  Cooke,  159,  a  bond  was  giten 
for  a  sum  payable  on  demand,  and  interest  was  paid 
thereon,  but  no  demand  of  payment  ever  made;  but 
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the  debt  was  held  proveable.     In  ex  parte  Elgar^  2  GL        1834. 
^c7.  I9  money  was  lent  on  the  following  note :  **  I  pro-        — 
mise  to  pay  Mr.  £.,  or  order,  after  three  months  notice,       UoapsR, 
150/.,  together  with  interest  due   thereon  at  5/.  per  1"  ^®  matter 
cent."     After  payment  of  two  years  interest^  but  before        West. 
any  notice  given,  the  maker  of  the  note  became  bank- 
rapt.      Lord  Eldon  ordered   the  debt  to  be  proved, 
saying,  that  he  had  conversed  ^vith  the  Judges  on  the 
subject,  and  that,  in  concurrence  with  them,  he  thought 
the  payment  of  interest  was  to  be  considered  as  evidence 
that  the  parties  had  dealt  with  the  notes  as  an  immediate 
debt. 

JSx  parte  Downman^  1826,  2  Gl  §•  J.  85  and  241, 
was  a  petition  to  prove  on  the  following  note :  — 

"  ^400. 
^  Borrowed  and  received  of  S.  2).,  August  20,  1816, 
400/1,  which  I  promise  to  repay,  with  five  per  cent, 
interest  for   the  sum.     It  is  agreed   that  six  months 
notice  shall  be  previously  given." 

After  payment  of  interest  the  maker  of  the  note  be- 
came bankrupt.  The  Vice-Chancellor  thought  the 
debt  not  proveable,  but  the  Chancellor  (Lord  Lynd- 
hmrti)  reversed  that  judgment,  saying,  <*  By  the  pay- 
ment of  interest  this  is  clearly  debitum  in  prtesenti  sol- 
vemium  in  futuro.  This  was  the  opinion  of  Lord  Eldon 
m  ex  parte  Elgar  (a),  and  by  that  case  I  feel  myself 
bonnd ;  and  the  case  before  the  Court  seems  the  same  in 
principle.  At  the  time  the  Vice-Chancellor  gave  judg- 
ment in  the  present  case,  as  reported,  neither  Clayton 
V.  Gosling  (6)  nor  ex  parte  Elgar  (a)  had  been  decided, 
or  I  have  no  doubt  those  decisions,  especially  the  latter, 
vonld  have  influenced  his  Honor's  decision^  since  it  was 
the  result,  not  only  of  Lord  Eldon's  own  judgment,  but 

(a)  ^GLSfJ.l.  (b)  5  Bam. 4^  Ores.  360. 
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183i.        of  a  conference  between  liis  Lordship  and  the  Judges  in 

the  courts  of  law." — And  even  if  no  notice  be  pven,  or 

llo^sR.  interest  paid,  the  debt  will  be  proveable  on  a  promissoiy 
In  the  matter  jjote,  if  the  note  contain  the  words  "  value  received, 
West.  with  lawful  interest/'  as  the  legal  operation  of  such  note 
is  to  make  it  a  debt  with  interest  to  be  computed, 
from  the  time  of  the  notice  given^  but  from  the  date 
the  note.  This  is  settled  in  Clayton  v.  Gosling,  1826 
5  Bam.  §*  Cres,  360,  in  which  case  a  note  was  given  i 
following  terms :  <^  On  having  twelve  months  noti^ 
we  jointly  and  severally  promise  to  pay  Mr.  J.  C, 
order,  200/.  for  value  received,  with  lawful  interes^^ 
No  notice  was  given,  nor  did  any  interest  appear  ^ 
have  been  paid,  but  the  debt  was  held  to  be  proveabi 
as  the  words  *^  value  received  "  imported  value 
from  the  payee,  and  therefore  constituted  an  imnu^s^ 
diate  debt ;  and  Lord  Tenterden  said,  <<  As  the  note  j£j 
payable  with  interest,  the  case  is  free  from  the  diflBcoIti 
which  might  occur  as  to  the  rebate  had  the  note  bee 
payable  without  interest;"  and  Bay&y,  J.,  said,  hadtb^ 
interest  been  payable  from  the  notice  it  might  have  bees* 
different,  but  the  interest  was  payable  from  the  date  c^ 
the  note,  and  the  case  was  therefore  without  difficoltjr. 

In  ex  parte  Fairlie^  Mont.  17,  the  decision  was  that 
the  debt  was  not  proveable,  it  being  intended  by  the 
parties  that  an  actual  demand  should  be  made.    Admit* 
ting,  therefore,  for  the  sake  of  argument,  that  altbongh  t 
debt  on  a  note  payable  on  demand  is  proveable  althoagh 
no  demand  be  made  —  Rumball  v.  Ballf  10  JMbrf.  S8^  tf 
parte  Beaufoyf  Cooke^  170, — yet  where  it  is  from  asoretj 
or  party  w^ho  stipulates  for  notice,  then  notice  most  be 
given  to  make  the  debt  proveable ;  and  in  the  present 
case  the  parties  did  so  stipulate^  as  in  «a?  parte  Mutt 
8  Ves.  335. 

In  commenting  on  ex  parte  Lancaster  Canal  Con- 
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\  Moni.  34,  upon  the  stipulation  as  to  interest,  the        1834. 

tinsel  say,  **  it  must  be  remembered  that  in  these  cases         

securities  expressly  provided  for  the  payment  of      Hooper! 
principal  and  interest,  and  that  interest  was  actually  ^^  ^^^  matter 
-paid.     There  was  an  irresistible  presumption,  therefore,        West. 
chat  notice  had  been  given."    But,  in  the  case  before  the 
Court,  notice  was  not  given,  and  there  was  no  stipulation 
in  the  bond  that  interest  should  be  paid. 

2dly,  As  to  the  contingent  clause^  6  G.  4,  c.  16,  «.  56. 
The  present  case  is  not  a  debt  on  a  contingency 
'within  the  intention  of  the  legislature.  This  was  inci- 
dentally mentioned  in  argument,  and  confirmed  by  the 
decision  being  on  a  different  ground,  in  Clayton  v.  Gos- 
Knt^,  5  Bam.  Sf  Ores,  361,  where  the  counsel  said,  <'  It 
Was  not  ,a  debt  upon  contingency  within  tlie  meaning 
of  the  cases  cited.  In  them,  either  the  amount  of  the 
debt  was  not  ascertained,  or  the  time  of  payment  was 
^xicertain,  and  did  not  depend  on  the  will  of  the  credi- 
tor. Here  the  amount  to  be  paid  was  ascertained,  and 
^1^  creditor  by  giving  notice  might  at  any  time  fix  the 
^ay  of  payment."  Had  not  the  Court  imagined  this 
^"easoning  to  be  correct,  the  decision  would  not  have 
l^cen  on  another  point  attended  with  considerable  nicety 
^Bd  difficulty ;  but  if  any  doubt  be  entertained  with 
^r^espect  to  this  inference,  the  principle  of  the  clause  is 
olear. 

The  legislature  interposed  to  protect  creditors  whose 
ri^t  to  payment  depended  on  a  contingency  arising  out 
of  the  acts  of  others,  or  on  circumstances  over  which  the 
o^tors  had  no  control;  not  to  a  case  like  this,  where 
^  contingency  depended  on  the  act  of  the  party  him- 
^^Ifl  The  legislature  could  not  have  intended  to  inter- 
Pc^Se  to  encourage  the  dormant. 

Wr.  SwanslOHy  in  reply,  was  stopped  by  the  Court. 
Vol.  I.  D  D 
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1834.  The  Chief  Judge  :  — 

If  Clayton  v.  Gosling  {a)  had  never  been  decided,  and 

Hooper.       the  6  Geo.  4^  c.  16,  s.  56,  had  never  been  passed,  then 
In  the  matter  ^j^g   authority  of  Lord  Eldon   in   ex  parU  Eigar  (6) 

West.        would  have  had  the  greatest  weight  with  me,  though 
even  there,  that  it  would  not  be  proveable,  is  merely  a 
doubt  thrown  out,  not  the  decision  itself;  but  the  later 
case  of  Clayton  v.  Gosling  is  conclusive  in  favour  of  tbi 
petitioner.      In   that  case  the  Court  concluded,  as 
course,  that  the  debt  being  payable  on  demand,  tl^^ 
time  certainly  would  arrive,  as  the  demand  certain^Y 
would  be  made,  that  reasoning  is  conclusive  in  the  ci^.se 
before  the  Court.     What  commissioner  would  feel  axjy 
difficulty  in  putting  a  value  on  a  debt  in  a  sum  certain 
payable  the  moment  a  demand  is  made  ?     The  decisioa. 
in  that  case  had  reference  to  a  date  anterior  to  tfa^ 
passing  of  the  statute  6  Geo.  4,  c.  16.    The  56th  sectior^ 
of  that  statute   removes  the  foundation  of  the  doaU^ 
expressed  by  Lord  Eldon  in  ex  parte  Elgar,  (b) 
The  prayer  of  this  petition  must  be  granted. 

Sir  John  Cross:  —  The  question   is,  whether  thcr^ 
were  a  debt  existing  before  the  bankruptcy  ?     The  con^ 
dition  of  the  bond  recites,  that  in  consideration  of  SSO/** 
the  wife's  fortune,  the  husband  has  agreed  to  pay  1,100/. 
whenever  a  demand  is  made  ;  consequently  the  time  or 
payment  alone  is  postponed.     This  debt  is  proveable 
under  section  51,  being  a  debt  contracted  for  valuaUe 
consideration,  though  not  payable  at  the  time  of  the 
bankruptcy.     But  if  any  doubt  exist  as  to  its  being 
proveable  under  section  51,  then  it  clearly  would  te 
proveable  under  section  56.      But  it  appears  to  me* 
beyond  all  doubt,  that  the  bankrupt  contracted  a  debt 
the  moment  he  signed  the  bond. 

(a)  5  Bam.  <j-  Cres.  360.  (*)  9Gl.iJ.  1. 
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Sir  Gfinrae  Bose  concurred.  1834. 


Mr.  Swanston  asked  that  the  petitioner    might  be       HoopEer 

owed  his  costs  out  the  estate.  '"  **>®  matter 

of 


West. 


Mr.  Montagu : — The  invariable  practice  has  hitherto 
en  never  to  allow  costs  to  a  petitioner  succeeding 
ainst  the  decision  of  the  commissioners  when  thev 

ft 

ve  properly  exercised  their  jurisdiction  ;  a  rule  which 
s  followed  in  ex  parte  Miltington^  ante,  page  114. 
le  assignees  were  bound  to  support  the  judgment  of 
i  commissioners. 

ITie  Chief  Judge  :  —  The  assignees,  who  repre- 
t  the  estate,  improperly  resisted  this  proof,  and  we 
Ler  the  estate  to  bear  the  costs.  In  ex  parte  Mil- 
7Um  we  thought  the  debt  doubtful ;  here  we  do 
:«  This  is  a  proof  which  ought  not  to  have  been 
bted;  and  the  assignees  having  forced  the  peti^ 
3er  to  come  here,  makes  this  case  proper  to  be 
flight  within  the  exception  to  the  general  rule; 
icb  general  rule  is  that  a  party  succeeding  against 
decision  of  the  commissioners  must  bear  his  own 
Is;  a  rule  which  unquestionably  exists,  and  which  I 
ok  a  good  rule. 

Sr  John  Cross :  —  Ex  parte  MiUington  was  a  case 
dded  under  very  peculiar  circumstances,  and  ought 
;  to  be  considered  as  breaking  in  on  the  general  rule, 
BS  being  obligatory  on  the  Court  on  future  occasions, 
link  it  injurious  to  justice  to  report  such  cases  as 
parte  MiUington,  in  which  the  circumstances  were 
y  peculiar.  When  reported  it  will  have  a  marginal 
e,  lajring  down  a  general  rule,  which  will  be  cited  as 
per  to  guide  the  Court  in  future,  and  thus  tend  to 

D  D  2 
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1834.        deprive  the  Court  of  its  discretion  as  to  costs,  which  is 
• expressly  given  by  the  statute,  (a) 

Ex  parte  '^  . 

Hooper. 
In  ihe^  matter       gj^  George  i2o«6.  — No  doubt  the  general  rule 

West.        courts  of  equity  is,  that  the  unsuccessful  party  must 

the  costs ;  but  this  rule  is  frequently  relaxed  when  tber^ 
exists  some  fund  out  of  which  the  costs  may  be  pfii^:^ 
In  bankruptcy  cases  the  estate  is  that  fund,  and  enab^c^ 
the  successful  party  to  have  his  costs  thereout,  though  fae 
succeed  against  the  decision  of  the  commisaoners.    He 
general  rule  in  bankruptcy  is,  that  the  par^  suooeedii^ 
against  the  decision  of  the  commissioner  must  pay  his 
own  costs.     That  rule  has  lately  been  relaxed  in  certain, 
peculiar  cases ;    but  the  general  rule  will  always  b^ 
adhered  to,  unless  the  Court  thinks  the  petitioner  oogbB.^ 
not  to  have  been  resisted. 


Per  Curiam :  — -  The  costs  of  all  parties  may  be 
out  of  the  estate. 


Ordered  as  prayed.     Costs  of  all  parties  out  of 
estate. 


{a)  That  all  costs  of  suit  be-  lum  ?    ISmilitery  n  iocertam  to- 

tween   party  and  party  in  the  cem  det  lex,  quis  se  parafait  v 

said  Court  of  Review  shall  be  parendum?      Ut  mooeat  i^ 

in  the  discretion  of  the  Court,  oportet,  prhisqumm  feriaL  Eta* 

1  &  2  \V.  4,  c.  56y  s.  5.  illud  recte  podtum  est^ 

Q.  1.  Were  not  such  costs  al-  este  Ugewiy  qutt 

ways  in  the  discretion  of  the  arbUriojmdicis:  id  qaod  ceftittid» 

Court  ?  ejus  praestat. — Baeooif  De  A^S* 

Q.  S.  If  so,  of  what  use  is  this  Scien.  lib.  8.  aphoris.  8. 
clause?  Etemm  op^am  ett  kt,  ff 

I^gU  tantum  interest  ut  certa  Mmiimpii  rtSaqmd  mrUbwjfdtaiJ 

sir,  ut  absque  hoc,  nee  justa  esse  optimusjuder^quiwdmmwmdi'^ 

po«sit.    Si  cnini  inccrta  vocem  lb.  Id.  aphoris.  8. 
<lct  tuba  quis  sc  parabit  ad  bd- 
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Ex  parte  LUCAS.  —  In  the  matter  of  OLDHAM.  C.  of  R. 

-|^  April  22, 

IVlR.  SfVANSTON  and  Mr.  Stinton  moved  to  amend  1834. 

the  minutes  of  the  order  in  this  matter  by  striking  out  All  affidavits 

the  words  "  and  the  several  affidavits  which  were  read ;"  dered  as  read," 

the  case  having  been  argued  as  on  a  demurrer  (a),  and  ^^^^^^^^^^ 

no  affidavits  being  in  fact  read. 

^er  Curiam :  —  The  order  is  drawn  in  the  usual 
'nn :  all  affidavits  filed  are  considered  as  read. 


-^ix  parte  WYATT.  —  In  the  matter  of  WYATT.         C.  of  R. 

K  April  22, 

JlIS  was  a  petition  to  supersede  and  annul  the  fiat.         1834. 

^~^e  petition  stated  that  Wyatt  was  not  a  trader.  A  petition  to 

Tliat  the  petitioner  was  a  creditor  of  Wyatt  to  the  creditor/pre- 

r^ount  of  2,000/.  and  upwards,  for  money  lent,  &c.         ^c^*  b^ 
That  the  fiat  was  issued  for  the  purpose  of  defeating  '•"pt  has  oU 

tained  his  certi- 

^^  rights  of  the  petitioning  creditor,  in  obtaining  pay-  ficate,  cannot  be 
t^t  of  the  said  debt.  ^tdd.7'~ 

accounted  for. 

Mr.  Arnold  for  the  assignees. 

Mr.  SwcmsUm  and  Mr.  Wright  for  the  petitioning 
creditor. 

Mr.  Montagti,  for  the  bankrupt :  — 

There  are  two  preliminary  objections. 

1st*  The  petitioner  is  not  a  creditor ;  he  has  stated 
himself  to  be  a  creditor,  which  the  bankrupt  has  denied ; 
sod  the  petitioner  has  not  answered  the  bankrupt's  affi- 

(n)  Sec  antCy  page  93. 
D  D    3 
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1834.        a  <<  fraud,"  (a)  yet  who  would  have  been  diaiged  with 

fraud?    Why,  the  petitioning  creditor^  inoi  the  bank- 

Wtatt.       TupU    And  where  b  the  fraud  in  such  a  pmpose  in  the 
in  the  matter  absence  of  collusion  with  the  bankrupt? 

Wtatt.  But  it  is  said,  that  though  on  the  fiice  of  the  petition 

there  be  no  direct  charge  of  fraud  against  the  bankrupt. 

The  office  of      yet  that  it  is  established  by  the  affidavits ;  but  the  oflBoe 

explain^ie^-    ^^  affidavits  is  to  support  the  all^ations  of  the  petition, 

tions  of  the  pe-   ^nd  caiinot  be  used  to  supply  an  absolute  want  of  alle- 

tition,  and  can-  ^  .  . 

not  supply  the    gation.     Nevertheless,  if  this  were  the  only  objectioa, 

^*"     *  we  might  probably,  in  our  discretion,  permit  the  petition 

to  stand  over  to  be  amended  by  inserting  an  all^aticm 

of  fraud  on  the  part  of  the  bankrupt.    But  as  no 

is  given  for  the  petitioner's  delay  in  not  coming  here  tiCi;;;;;;;;;] 

twelve  months  after  the  certificate  was  obtained^  tbi 

petition  must  be 

Dismissed  with  costs. 


C.of  K.  ^^  P^ri^  SOMERVILLE. — In  the  matter  of 

Ajrril  22,  LOSCOMBE. 

1834.  ^ 

Quare,  whether  IN  1783  A  commissiou  issued  against  ZoM:ofitAe;  be  was 

lioneraoin  con-  ^^nant  in  tail  of  certain  estates,  which  he  had  mortgi^ 
vey  an  esute       before  his  bankruptcy  to  his  partners,  who  were  bankers. 

tail  after  the  ,  ,  ,  .  ,       ,  , 

death  of  the       The  usual  bargam  and  sale  to  the  assignees  wasnotexe- 
r^  ""^^  .        cuted  under  this  commission. 

The  commit 

sioncrs  would  In  1 796  the  bankrupt  died. 

cjLnitingaron"       I"  1826  a  renewed  commission  issued,  and  in  182^ 

veyance,  to  en-    ^j^^  common  barij^ain  and  sale  was  made  to  the  assisneef 

able  the  qucs-  o  o 

tion  to  be  tried.       In  1833  the  mortgaged  premises  were  sold  under  tl 

usual  order  of  the  commissioners,  and  produced  or 
about  one- fourth  of  the  mortgage  money. 


(flr)  An  it  was  in  ex  i)arlc  Croudcr,  2  Jiotc,  lfi4. 
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llie  purchaser  contended  that  the  premises,  being  1834. 

entailed,  did  not  vest  in  the  assignees  by  the  common  bar-  

gun  and  sale,  and  insisted  on  a  special  conveyance  from  Some^illb. 

the   commissioners,  under  the  65th  section  of  6  Geo.  4,  1"  ^^^  matter 

c«  1 6.  (a)     The  commissioners  declined  to  execute  such  Loscombb. 
cozxveyance.   Their  reasons  are  set  forth  in  the  following 
m^KDorandum,  entered  with  the  proceedings. 

••  We,  whose  names  are  hereunto  subscribed,  being 

th^  major  part  of  the  commissioners,  &c.  being  informed 

ly  Messrs.  Clarke  and  Sons,  the  solicitors  to  the  renewed 

^^^namission,  that  they  have  received  from  the  solicitors 

^   the  mortgagees  a  case  laid  before  Mr.  Sivanston^  toge- 

^^r  with  his  opinion,  and  having  heard  the  said  case 

^^^d  opinion  read,  and  having  referred  to  our  memo- 

^^^'^^dum  of  the  fifth  of  September  last,  we  think  that 

^tiether  we  ought  to  execute  a  conveyance   to   the 

l^Xirchasers,  depends  on  the  question  whether  that  con- 

^^yance,  if  executed,  would  bar  the  issue  in  tail,  and 

"We  think  it  would  not,  for  the  following  reasons.    First, 

tbe  6th  George  the  4th,  chapter  16,  section  65,  enacts: 

^  That  the  commissioners,  by  deed  indented  and  enrolled, 

shall  make  sale  for  the  benefit  of  the  creditors  of  any 

lands,  &c.  whereof  the  bankrupt  is  seised,  of  any  estate 

tail  in  possession,  reversion,  or  remainder,  and  whereof 

(a)   That  the  commissioners  such  deed  shall  be  good  against 

shall,  by  deed  indented  and  en«  such  bankrupt  and  the  issue  of 

rolled  as  aforesaid,  make  sale  for  his  body,  and  against  all  persons 

the  benefit  of  the  creditors  as  claiming  under  him  after  he  be- 

aforesaid,  of  any   lands,  tene-  came  bankrupt,  and  against  all 

'  meott,   and  hereditaments  ntu-  persons  whom  the  said  bankrupt, 

ate  either  in  England  or  Ireland,  by  fine,  common  recovery,  or  any 

whereof  the  bankrupt  is  seised,  other  means,  might  cut  ofi^  or 

of  any  estate  tiul  in  possession,  debar  from  any  remainder,  rever« 

reversion,    or    remainder,    and  sion,  or  other  interest  in  or  out 

whereof  no  reversion  or  remain-  of  any  of  the  said  lands,  tene- 

dcr  b  in  the  crown,  the  gift  or  mcnts,  and  hereditaments.  6  G.  4, 

provision  of  the  crown;  and  every  c.  1 6,  s.  65. 
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1634.        no  reversion  is  in  the  crown ;  and  every  mdi  deed  shall 

be  good  against  the  bankrupt  and  the  issue  of  his  body, 

SoMBi^LE.  ^^^  against  all  persons  claiming  under  him  after  he  be* 
In  the  matter  came  bankrupt,  and  against  all  persons  whom  the  said 
LoscoMBc.  bankrupt,  by  fine,  common  recovery,  or  other  meuis, 
might  cut  ofF  or  debar  from  any  remainder,  reversion,  or 
other  interest,  in  or  out  of  the  said  lands,'  &c«;  and  we 
think  that  this  clause  does  not  extend  to  bar  the  issue  in 
tail,  where  the  conveyance  to  the  purchaser  shall  not 
have  been  executed  until  after  the  death  of  the  bankrupt;  ^ 
the  statute  speaks  of  a  seisin  by  the  bankrupt  at  the  tim< 
when  a  conveyance  is  executed  to  bar  an  entail,  and  ha^ 
no  retrospective  words,  and  therefore  we  think  it  d< 
not  authorize  the  commissioners  to  convey. 

*«  In  the  case  of  Pye  v.  DaubuZy  3  Bro.  C.  C.  59 
and  also  in  the  case  of  Edwctrds  and  Appleby ,  2 
C.  C.  652,  it  does  not  appear  that  the  bankrupt  d&.^^ 
before  the  bargain  and  sale  was  executed,  and  in  each  of* 
these  cases  the  decisions  were,  as  to  the  first,  in  favour  of 
the  trustees,  and,  as  to  the  second,  in  favour  of  the  mort- 
gagees, on  the  ground  that  there  was  a  covenant  hr 
further  assurance,  by  which  the  estate  in  each  case  was 
bound  ;  but  in  the  present  case,  though  there  is  a  cove* 
nant  for  further  assurance,  yet  we  think  it  would  biod 
only  the  bankrupt  and  hb  general  heirs,  and  not  tb^ 
issue  in  tail  after  the  death  of  the  bankrupt;  andir^ 
infer   from    the    case  of  Beck  v.  fVekhj  1  fVib.  2l9i 
that  the  death  of  the  bankrupt  before  the  execution  of  ^ 
conveyance  to  bar  the  estate  tail^  would,  upon  the  rev 
soning  there  held,  put  an  end  to  the  mortgagee's  titl' 
It  may  also  be  observed,  that  the  provisions  of  the  i 
for  abolishing  fines  and  recoveries,  3d  and  4th  WiUi 
4th,  chapter  74  (a)  (not  yet  in  force),  sections  55  to 
confirmatory  of  the  opinion  above  expressed,  inasr 


(^0  Sec  Appendix  to  ^font.  ^  Blu 
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as  a  disposition  by  the  commissioners  of  the  estate  tail  of        1834. 
the  bankrupt  is,  in  the  case  of  it  being  executed  in  the 
lifetime  of  the  bankrupt,  made  to  operate  as  a  bar  not    Somebvtlle. 
only  as  against  the  issue  in  tail,  but  also  against  those  in  *"  ^"®  matter 
remainder  and  reversion ;  whereas,  if  executed  after  the      Loscombe. 
decease  of  the  bankrupt,  its  operation  is  limited  to  the 
issue  in  tail,  by  which  it  appears  that  the  legislature 
c^ontemplated   a  material  distinction  between  the  two 
not  provided  for  by  any  previous  act  of  parliament. 

«  T.  Smith. 
«  J.  G.  Smith. 
"  Edw.  Daniels." 

This  was  the  petition  of  the  surviving  executors  of  the 
ortgagee,  and  prayed  that  the  commissioners  might  be 
irected  to  execute  a  conveyance,  and  that  the  monies 
arise  therefrom  might  be  paid  to  the  petitioners. 

Mr.  SwansUm^  for  the  petition  :  — 
In  this  case  all  parties  are  aware  that  considerable  dif- 
culties  exist. 

The  64th  section  of  6  Geo.  4,  c.  16,  autiiorizes  the 
^csommissioners  to  convey  to  the  assignees  all  interest  in 
lands,  tenements,  and  hereditaments  to  which  the  bank- 
rupt is  entitled,  and  of  which  he  might  have  disposed ; 
cuid  the  26th  section  of  the  same  statute  enacts,  that  ^^  if 
any  bankrupt  shall  die  after  adjudication,  the  commis- 
sioners may  proceed  in  the  commission  as  they  might 
have  done  if  he  were  living."     As  the  bankrupt  died 
I^ore  the  6  Geo.  4,  c.  16,  passed,  one  question  is,  whe- 
*^r  the  26th  section  be  retrospective  ?     The  words  of 
^^  words  of  the  act  are,  "  shall  die ;"  if  they  had  been^ 
**  ^Iiall  dicj  or  shall  have  died,"  no  doubt  could  exist. 
•^Ut    considering    the    general    intent   which    appears 
^*^^oughout  the  6  Geo.  4,  c.  16,  it  may  safely  be  con- 
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tended  that  sec.  26  would  be  retrospective,  even  if  intro* 
ductive  of  a  totally  new  provision ;  but  it  is  in 


1834. 


iMsavulE.   a  re-enactment,  in  a  compressed  form,  of  the  17th 
the^  matter  ^f  j  j^^  j^  c.  15,  which  enacted,  « that  after  any  com- 
LoBcoMBE.      mission  of  bankrupts  hereafter  sued  forth  and  dealt  in 
by  the  commissioners,  the  offender  happen  to  die  before 
the  commissioners  shall  distribute  the  goods,  lands,  and 
debts  of  the  offenders,  or  any  of  them,  by  forceof  theafere* 
said  statute  of  the  thirteenth  year  of  the  reign  of  oar  late 
sovereign  lady  Queen  Elizabetli,  and  this  statute  or  either 
of  them,  tliat  then  nevertheless  the  said 
shall  and  may,  in  that  case,  proceed  in  execution,  in 
upon  the  said  commission  for  and  concerning  the 
der's  goods,  lands,  tenements,  hereditaments,  and  ddt^.;;:;;-;^ 
in  such  sort  as  they  might  have  done  if  the  party 
fender  were  living."     The  26th  section  of  6  Geo. 
being  a  re-enactment  of  a  repealed  statute,  it  is  ret^^ 
spective  according  to  the  general  rules  and  principles  ^ 
construction,  (a)     Where  the  legislature  intended  that 
the  6  Geo.  4,  c.  16,  should  not  have  a  retroq)ectiie 
operation  that  intent  is  expressed,  as  in  sections  fi7|  96, 
and  98. 

BUlinghtirstj  (6)  p.  Ill,  sect.  (44),  speaking  of  wiut 
the  commissioners  may  convey,  says,  ^<  It  is  made  hj 
Mr.  Stone  a  query  in  his  lecture,  that  if  there  be  two 
joyntly  [seised],  and  the  one  become  bankrupt,  and  &, 
whether  his  part  shall  be  sold  because  the  survivor  is  noC 
in  by  him?  But  it  seems  to  me  that  the  bankrupt's 
part  shall  be  sold,  and  that  there  shall  be  no  survivor  is 


■»*~' 


•=^  i  < 


^    ,/«, 


(a)  See  the  judgment  of  Chief  ford,  6  Bmg.  502.    And  lee  * 

Justice  Tindal  in  Rex  v.  Goodwin^  Dwarrit  on  Statotes. 
6  Bing,  584 ;  Lord  LtfndhurtC^        (&)  Judge's  Resolutioni  on  t^^ 

\cA^zoX.  ex  parte  Grundy  ^MonL  Statutes  concerning  Banknip^^ 

4f  Mac,  293;  BcU  v.  BUton,  4  by  BUHnghursi. 
Bing,  615  ;  and  Cunntiitigv,  WcU" 
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this  case;  first,  because  the  bankrupt's  moiety  is  bound         1834. 
by  the  statutes  by  his  becoming  a  bankrupt ;  secondly,      Ex~parte 
the  bankrupt  had  power  to  sell  the  same  in  his  lifetime,    Sombrvillb. 
and  might  depart  with  it ;  and  so  within  the  words  of  of 

IS  Eliz.  cap,  7,  the  words  [of  which]  are,  «  Such  use,     Loscombe. 
interest,  right,  or  title  as  such  offender  or  offenders  that 
shall  have  in  the  same,  which  he  or  she  may  lawfully 
depart  withall;*'  thirdly,  by  1  Jac.  chap.  15,  the  com- 
missioners,  after   the   bankrupt's   death,   may  proceed 
in   execution   in   and    upon    the  commission   for   and 
cx>noeming    the    offender's    lands,   tenements,   &c.    in 
such   sort  as   if  the  offender  had  been  living,  which 
th^  cannot  do  in  the  case  before  if  the  survivorship 
took  place." 

In  Doe  d.  Spencer  v.  Clarkj  5  Bam.  §•  JM.  458,  the 
bankrupt  was  entitled  to  a  fee  simple  conditional  at  com- 
mon law  in  certain  copyhold  lands,  and  it  was  held  that 
the  commissioners  could  pass  his  interest  by  executing 
the  common  bargain  and  sale  to  the  assignees  after  his 
decease,  pursuant  to  1  Jac.  1,  c.  15,  sect.  17;  in  that 
case  a  question  arose^  whether  in  fact  the  interest  of  the 
bankrupt  were  an  estate  tail  or  a  fee  simple  conditional, 
it  was  held  to  be  the  latter;  and  Holroyd  and  Bayley, 
Jusdces,  said  it  was  not  necessary  to  determine  in  that 
case  whether  an  estate  tail  could  be  divested  after  the 
death  of  the  bankrupt  by  a  bargain  and  sale  executed  by 
the  commissioners  after  his  death. 

In  Jervis  v.  Tayleurej  3  Bam,  §•  Aid.  557,  on  a  joint 

commission  against  a  tenant  for  life  and  a  tenant  in  tail 

in  remainder^  it  was  held  that  the  interest  of  both  were 

passed  by  the  common  bargain  and  sale  executed  by  the 

oommissioners  to  the  assignees,  so  as  to  vest  the  life 

Estate  in  them  and  base  fee  in  remainder. 

Finally,  if  the  CJourt  should  be  of  opinion  that  the 
ease   is   doubtful,  then  the  creditors  should  have  the 
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1834.        benefit  of  that  doubt,  in  pursuance  of  the  135th  dause 
of  6  Geo,  4,  c.  16,  which  enacts,  "  That  this  act  shall  b& 

Ex  parte 

SoMEBviLLE.    constfucd  beneficially  for  creditors,  and  that  nothings 
In  the  matter  herein  contained  shall  alter  the  present  practice  in  bank-^ 
LoscoMBB.     ruptc}',  except  where  any  such  alteration  is  expressl3r 
declared;  and  that  nothing  herein  contained  shall  len^ 
der  invalid  any  commission  of  bankruptcy  now  subsists 
ing,  or  which  shall  be  subsisting  at  the  time  this  act 
shall  take  effect,  or  any  proceedings  which  may  have 
been  had  thereunder,  or  affect  or  lessen  any  right,  daim^ 
demand,  or  remedy  which  any  person  now  has  there^ 
under,  or  upon  or  against  any  bankrupt  against  whom, 
any  commission  has  or  shall  have  issued,  except  as  is 
herein  specially  enacted." 

Mr.  Montagu^  for  the  commissioners  :  — 
Estates  tail,  not  being  within  the  64th   section 
6  Geo.  4,  c.  16,  were  not  passed  to  the  assignees  b; 
tlie  common  bargain  and  sale,  and  required  a  special 
provision,  which  is  to  be  found  in  sect.  65  of  the  same 
statute,  which  enacts,  ^<  That  the  commissioners  shall, 
by  deed  indented  and  enrolled  as  aforesaid,  make  sale 
for  the  benefit  of  the  creditors  as  aforesaid,  of  any  lands, 
tenements,  and  hereditaments,  situate  either  in  England 
or  in  Ireland,  whereof  the  bankrupt  is  seised,  of  any  estate 
tail  in  po&session,  revei*sion,  or  remainder,  and  whereoT 
no  reversion  or  remainder  is  in  the  crown,  the  gift  or 
provision  of  the  crown ;  and  every  such  deed  shall  be 
good  against  the  said  bankrupt  and  the  issue  of  his 
body,  and  agdinst  all  persons  claiming  under  him  after 
he  became  bankrupt,  and  against  all  persons  whom  the 
said  bankrupt  by  fine,  common  recovery,  or  any  other 
means  might  cut  off  or  debar  from  any  remainder,  re- 
version, or  other  interest  in  or  out  of  any  of  the  sakl 
lands,  tenements,  and  hereditaments." 

10 


^ 
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This  power  to  commissioners   to  bar  an  estate  tail        18S4. 
a  conveyance  was  first   introduced  by  21   Jac,  1, 

Ex  portff 

19,    s.   12,    in    the    year    1623,   and    was  thence    Somervillf. 
nsferred   to  the  6  Geo.  4,  c.   16,  and  always  has  ^"  the^matter 
Ml  perfectly  separated   from   the  power   to  convey     Loscombe. 
!    other  estates  to  the  assignees,  who  were  not  in- 
duced till  long  subsequently,   and  the  two  powers 
re  always  been  kept  separate.     Indeed,  the  bargain 
1  sale  under  sect.  64  of  6  Geo.  4,  c.  16,  would  not 
*  an  entaU. 

Xhe  common  bargain  and  sale  to  the  assignees  is  an 
M)cent  conveyance,  and  operates  to  pass  actual  legal 
hts,  and  could  only  pass  what  the  bankrupt  could 
re  passed  by  a  bargain  and  sale,  that  is,  an  interest 
ring  his  own  life.  The  estate  in  question  was  an  estate 
I ;  the  bankrupt  is  dead,  and  therefore  the  commis- 
viers  do  not  feel  themselves  justified  in  executing  a 
tiveyance. 

In  addition  to  these  circumstances,  the  issue  in  tail 
^  not  before  the  Court,  and  no  decision  can  be  made 

effect  them  in  their  absence. 

The  commissioners  have  but  one  wish,  to  act  so  as 
^t  to  injure  any  person,  or  to  impede  any  one  seeking 

establish  his  right.  They  wish  the  protection  of  the 
ourt.  They  cannot  convey  an  estate  if  they  have  not 
Le  title,  and  if  they  have  the  title,  they  are  ready  to 
sign  it,  if  that  ought  to  be  done. 

This  day  the  petition  was  again  called  on.  May  7. 

The  Chief  Judge  :  —  I  am  of  opinion  that  the  bar*  The  common 
dn  and  sale,  executed  by  the  commissioners^  vested  in  to'iMSgnws  "  ' 
e  assignees  all  that  the  commissioners  have  the  power  p«^  »»  f^te 

convey.     In  Edwards  v.  Appleby,  2  Bro.  C.  C.  652,  the  bankrupt 
id  in  Pye  v.  Daubuz,  3  Bro.  C.  C.  595,  there  was  only  ^"^  P°"*^»^  • 
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1834.        the  common  bargain  and  sale  to  the  assignees.    Those 
—        cases  were  decided  by  Lord  Norihington  and  by  Lord 
SoMERYiLLE.    TkurloWj  ncithcr  of  whom  discovered  any  difficulty  on 
Id  the  matter  ^^i-  account     The  commissioners  can  do  no  harm  by 
LoicoMBE.     joining  in  the  special  conveyance  to  the  petiticmer;  bot 
this  Court  ought  not  to  order  them  to  do  so,  unless  it  is 
satisfied  that  there  is  some  part  of  the  bankrupt's  estate 
which  they  ought,  but  have  refused,  to  convey. 

Sir  John  Cross :  —  The  bargain  and  sale  made  by  the 
commissioners  to  the  assignees  conveys,  in  general 
terms,  all  the  property  of  the  bankrupt.  The  words 
of  6  Geo.  4,  c.  16,  s.  65,  are,  <<  That  the  commissionen 
shall,  by  deed  indented  and  enrolled  as  aforesaid,  make 
sale  for  the  benefit  of  the  creditors  as  aforesaid,**  &C 
As  this  section  does  not  more  particularly  point  out 
what  the  commissioners  are  to  do,  it  may  be  consi- 
dered that  a  bargain  and  sale  duly  enrolled  is  a 
<^  making  sale  for  the  benefit  of  the  creditors,**  and 
equivalent  to  a  separate  bai^gain  and  sale  of  the  premiaes 
entailed  alone. 

Sir  George  Base:  —  If  I  were  one  of  the  oommia- 
sioners  in  this  case,  I  should  feel  no  difficult  in  exe^ 
cuting  the  conveyance  the  petitioners  ask,  as  it  would 
place  them  in  a  situation  to  try  their  rights  at  law.  At 
the  same  time,  I  am  of  opinion  that  the  bargain  and 
sale  already  executed  has  passed  every  thing,  conse- 
quently that  the  conveyance  now  asked  would  have 
nothing  on  which  to  operate ;  it  might  therefore  become 
a  question,  whether,  on  the  whole,  the  better  course  to 
pursue  would  not  be  to  vacate  the  erigting  baigain  and 
sale,  and  execute  a  new  one,  drawn  with  reference  to 
the  existing  circumstances  of  this  case. 
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Per  Qcruun  .•—*  It  is  unnecessary  to  make  any  order        1834. 
unless  the  commissioners  desire  it  for  their  protection,  in      _ 

JE»  parte 

which  case  an  order  will  be  made  on  consent.  Somebville. 

The  Court  intimate  to  the  commissioners  that  they  ^°  ^^  matter 
may  execute  the  conveyance  to  the  petitioners.     Costs     Loscomjis. 
out  of  the  estate. 


Ex  parte  DAKINS.— In  the  matter  of  HUGHES.         C.of  R. 

AprU  25, 

On  the  afternoon  of  the  24th  of  April,  Messrs.  John*    ^      ,  ^  * 

.  *^  A.  tendered 

9on  and   WeatheraU   received   docket  papers  from  the  docket  papen, 
country,  with  instructions  to  strike  a  docket  against  ^darUofdebt 
JBuahes.  ^"^  ■^*'™  '^ 

^^  ^  fore  the  solicitor 

Before  six  o'clock,  and  before  the  opening  of  the  to  the  petition- 
office,  WeatheraU  went  to  the  secretary  of  bankrupt's  tiJesametimei. 
office  to  strike  the  docket,  and  there  met  Back,  the  acent  *«>*^«*^  P"p«" 

'  ^  not  80  sworn ; 

of  another  solicitor,  who  had  also  come  for  the  purpose  ^«7  <^v  lo^ 

^       ..  .  ,     1  •  XT      >  <"><!  the  lot  fell 

of  striking  a  docket  against  Hughes,  to  A,^  whose 

The  affidavit  of  the  petitioning  creditor  in  BacKs  ^^"^^ 
docket  papers  was  sworn  before  the  solicitor  to  the  peti*  Cojirt  refused 
tioning  creditor ;  for  this  reason  WeatheraU  insisted  that  gi^e  the  fiat  to 
the  secretary  of  bankrupt's  should  receive  his  {Wea^  ^' 
theralTs)  docket   papers,  and  not  require  lots   to  be 
drawn  (a),  which  the  secretary  refused.     Backus  docket 
papers  were  received,  but  not  entered.     It  being  neces- 


(«)  **  That  in  case  two  or  more  out  a  commission  forthwith,  that 

pcfBons  shall  apply  at  the  same  then  it  shall  be  determined  by 

time  to  strike  a  docket  against  lot  which  person  shall  sue  out 

the  same  person,  and  both  of  such  conunission."  Lord  Bldoi^t 

them  shall  be  prepared  to  sue  order,  April  15,  is  15. 

Vol.  L  £  e 
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1834.       sary  that  one  set  of  papers  should  be  entered,  and 

^      prevent  any  third  party  stepping  in,    Weaiherall  an 

Dakins.       Back  next  day  agreed  to  draw  lots,  without  prejudice  • 

In  the^  matter  ^^  j^^  j-^jj  ^^  ^^^  whose  papers  were  thereon  entcreci. 

HvoHEs.      There  was  an  erasure  in  the  bond  tendered  by  JVea^ 
theraU. 

This  was  an  application  by  Weaiherall,  that  his  docle^ 
papers  might  be  received  at  the  office. 

Mr.  O.  Anderdon  for  WeatheraU:  — 

There  are  two  precedents  directly  in  favour  of  thi^^ 
application. 

The  first  is  ex  parte  Paynter  (a),  decided  by  Lorc=^ 
Eldon.  There  two  sets  of  docket  papers  were  tendered — ^ 
and  lots  drawn ;  die  losing  party  afterwards  disco?erec::=^ 
the  affidavit  of  the  other  side  to  have  been  sworn  befoi 
the  solicitor  to  the  petitioning  creditor,  which  the  losii 
party's  was  not,  and  Lord  Eldon  gave  the  commissio: 
to  the  latter. 

The  other  case  was  also  decided  by  Lord  Ekkm 
years  afterwards,  Anon.  Mont.  136.    There  a  docket 
tendered  at  the  office,  on  an  affidavit  sworn  before  tbe 
solicitor  to  the  petitioning  creditor;  at  the  same  time, 
another  docket  was  tendered  on   an  affidavit  not  to 
sworn,  and  the  latter  docket  was  preferred. 

Mr.  Swanston,  for  Back,  urged  there  must  have  been 

(a)  Lord  Chancellor,  June  25,  before  the  solicitor  appljiogfor 

1 825.    Ex  parte  Paynter,  in  the  the  commission,  and  went  to  tbe 

matter  of  WUloughby,    Two  sets  Court.  Lord  Eidon  gave  tbeap- 

of  docket  papers  tendered,  and  plicant  the  commission,  tboagh 

lots   drawn ;    the    losing    party  the  first  was  sealed.     MS.  ^' 

afterwards  discovered  the  aifida-  Barber. 
yit  of  the  other  side  to  be  sworn 
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some  peculiar  circumstances,  such  as  fraud,  &c.  in  ex        1834. 

jxirte  Paynter.      In  ex  parte  Elfard,  2  GL  §•  J'  65,  an         

application  to  supersede,  because  the  affidavit  was  sworn       Daiuns. 
as  this  is,  was  dismissed;  the  words  of  the  report  are,  ^^  the  matter 
«  The  Lord  Chancellor  decided,  after  consideration,       Huohxs. 
that  it  was  not  a  valid  ground  of  objection  to  docket 
papers,  that  the  affidavit  of  debt,  on  striking  the  docket, 
had  been  sworn  before  the  solicitor  suing  out  the  com- 
mission." (a) 

The  Chief  Judge  :  —  No  doubt  ex  parte  Paynier  is 
a  strong  case ;  so  strong  that,  if  I  could  be  sure  it  was 
divested  of  peculiar  circumstances,  it  might  perhaps 
govern  the  present.  The  objection  is  entirely  technical, 
and  as  there  are  some  little  technical  faults  in  the  bond 
of  WeatheralFs  client,  and  as  the  lot  has  given  the  docket 
to  BcKkf  I  think  the  lot  should  decide  the  question,  and 
that  the  Court  should  not  interfere. 

Sir  John  Cross:  —  In  ex  parte  Elford  Lord  Eldon 
thought  it  entirely  a  question  of  discretion.  There  must 
have  been  some  material  circumstances  in  ex  parte 
Paynter.  There  are  slight  irregularities  on  both  sides^ 
and  the  lot  is  a  good  mode  of  decision  in  this  case. 

Sir  George  Rose :  —  The  practice  is  well  settled.  In 
adverse  litigation  an  affidavit  cannot  be  sworn  before 
the  solicitor  to  the  party;  which  rule  does  not  apply 
when  there  is  no  adverse  litigation ;  an  affidavit  to  hold 
to  bail  may  be  sworn  before  the  solicitor  to  the  party. 
Any  slight  matter  might  have  guided  Lord  Eldon^s  dis- 


(a)  The  same  point  was  raised  Etheredge^  December  20^  1825, 
(t.  e.  whether  the  Court  would  and  in  re  WhUUe^  February  25, 
supersede)  in  ex  parte  Ivison,  re     1 826,  with  a  like  rwult. 
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1834.       cretion  in  ex  parte  Paignkr^  such  as  knowing  oat  solicitor 
better  than  another,  &c. 

Ex  parte 
Dakins. 

In  the  matter      Per  Curiam : — JSa?  parte  Paynier  defends  the  mppli- 

Hueus.      <^^^  ^^  <^^ 

Motion  refused.    No  costs,  (a) 


C.  of  R.     Ex  parte  DEVAS  and  EVANS,  and  WILLIAMS^ 
April  25         on  behalf  of  himself  and  Lawless^  his  oo-assigneew . 

uJl  ^°  *®  °*^^^'  ^^  KENTON. 

It  is  not  of         1  HIS  was  a  petidon  by  two  creditors  and  one  of  th».^ 

courM  to  super.         ,  .    .  •         i    ^  • 

aede  a  second     assignees  under  a  commission^  praying  that  a  subsequeiK:: 

:^ri°°un-    fiat  might  be  superseded. 

cerdfieatcd  Qn  the  26th  of  June  1823  a  commisdon  issued  ainun:^9i 

bankrupt^  on  , 

the  application  JSSsn/Son,  then  trading  at  Stowe,  Gloucestershire,  ondev* 
&c!mito*thT^  which  the  only  creditor  who  proved  was  Skiers,  for  ISD2^ 
first.  which  was  for  a  debt  due  to  himself  and  hb  pcutner* 

Skiers  chose  himself  assignee,  and  paid  himself  in  fill/. 
At  this  time  Devas  and  Evans  were  creditors  for  2001^ 
but  did  not  prove.  It  also  appeared  by  Kenton*8  balance 
sheet  that  he  had  other  creditors,  to  the  amount  of 
1,000/.,  but  none  of  them  ever  applied  to  prove. 

On  the  26th  of  September  1826  a  commission  issued 
against  Skiers^  under  which  the  petitioner  WilUams  and 
Lawless  were  chosen  assignees.  Skiers  resided  in  Ame- 
rica, and  was  not  expected  to  return.  On  the  9th  of 
May  1832  a  fiat  issued  against  Kenton,  then  trading  at 
Poplar,  Middlesex.  The  petitioners  were  not  informed 
of  the  issuing  of  the  fiat  till  the  end  of  January  1834. 

{a)  See  ex  parte  Sckofietd^  S  RoMe^  34e»  and  ex  parte  Coumif 
I  GLSfJ.  248. 
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On  the  11th  of  February  1834  the  petidoneni  gave        1834. 
he  assignees  under  the  fiat  notice  of  the  commission  of      _ 
IB26,  &C.  and  desired  them  not  to  dispose  of  the  assets,       Dkyas 
kc. ;  but  on  that  day  a  dividend  was  declared  under  the  [|f"|j^e  mrtt 
iat.  of 

The  petition  allied  that  the  assignees  under  the  fiat  ^*^"* 

>f  18S2  had  possessed  themselves  of  property  distribut- 
ible  under  the  commission  of  1826,  and  prayed  that  the 
iosignees  under  the  fiat  of  1832  might  be  restrained  from 
Mying  the  dividend  declared ;  that  a  meeting  might  be 
idd»  under  the  commission  of  1826,  for  a  new  choice 
^assignees  in  the  room  of  SMers^  and  that  the  assignees 
mder  the  fiat  of  18S2  might  deliver  to  such  new  as- 
agnees,  when  chosen,  all  assets,  &c.  in  their  hands;  and 
hat  the  fiat  should  be  annulled. 

Kenionj  who  was  outlawed  under  the  fiat  for  not  sur- 
WKlering^  could  not  be  found,  and  was  not  served  with 
he  petidon. 

The  petition  was  signed  **  WUUamSf  for  self  and  co- 
tssignee  Lawless.** 

Mr.  SwansUm  and  Mr.  BetheU  for  the  respondents : — 

There  are  five  preliminary  objecdons  to  this  peddon. 

1st,  It  is  muldfarious ;  it  prays  relief,  first,  under  the 
ommission,  viz.  that  a  new  assignee  may  be  elected ; 
nd,  second,  under  the  fiat,  viz.  that  the  assignees  may 
leliver  up  property,  and  account. 

2d,  There  are  no  proper  parties  to  the  peddon. 
"iecoB  and  Evans  are  not  creditors  under  the  commis- 
km,  not  having  proved;  and  WUUams  alone  does  not 
epresent  ShierSf  who  is  the  interested  partyt  being  the 
ssignee  under  the  commission  of  1836. 

Sd,  The  signature  is  defecdve.  Williams  signs  for 
*  self  and  co-assignee,  Lawkss^*  but  one  assignee  cannot 
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1834.        sign  for  himself  and  the  other;  ex  parte  Marley^  BwAj 
109. 

JE»  parte 

Devas  [The  Chief  Judge  :  —  This  is  not  a  petition  by  tw<^ 

I  ^Ih  °  m  tter  *^'ff™®^>  ^"^  signed  by  one  only.     Williams  petition^ 
of  for  himself  and  LawlessJ] 

— »  mm 

Then  another  irregularity  starts  up:  if  Lawless  l^e 
not  a  petitioner,  he  ought  to  have  been  served  as   a 
respondent,  (a) 

Axhy  The  title  of  the  affidavits  is  defective;  they  are 
entitled  "  in  the  matter  of  James  Kenton.'*     This  wouH 
not  sustain  a  prosecution  for  peijury,  as  there  are  two 
proceedings  against  Kenton, — a  commission  and  a  fiat 

5th,  The  petition  prays  to  supersede  the  fiat,  but  the 
petitioning  creditor  is  not  served ;  he  is  not  only  entitled 
to  be  heard  to  maintain  the  validity  of  the  fiat,  but  it  is 
his  duty  so  to  do.  If  the  fiat  be  upset  for  want  of  fonn, 
the  assignees  would  be  entitled  to  be  indemnified  by 
him. 


The  Court  having  suggested,  that  the  only  conse- 
quence of  insisting  on  the  3d  and  4th  objections  would 
be,  that  the  petition  would  stand  over  to  be  amended, 
and  that  the  5th  was  only  important  if  the  Court  were 
inclined  to  supersede^  which  at  present  it  was  not,  these 
objections  were  waived. 

Mr.  Montagu  and  Mr.  Wright:  — 

1st,  Multifariousness  only  exists  when  distinct  penoos 
pray  distinct  relief.  Ex  parte  Coles,  Buck,  256 ;  expartt 
Bousfield,  Mont.  128.  In  this  petition  there  is  a  com- 
mon object,  viz.  to  divide  the  funds  among  the  creditor 


(a)  Ex  parte  Harris,  S  Dea.  4*  Ck. 
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'  the  commission  of  1826^  and  the  prayer  for  super-        18S4. 

ding  the  fiat  is  only  one  means  of  accomplishing  that        " 
J  Ex  parte 

2d,  That  proper  parties  are  not  before  the  Court.         ,  *°;*  others. 
rw%  .      ,  in  the  matter 

To  prevent  any  objection  as  to  Skiers^  two  creditors  of 

in  in  this  petition,  and  they  alone  might  sustain  the       ^ntoit. 

ttition,  putting  Skiers  out  of  the  question ;  but  in  fact 

e  partner  of  Skiers  is  dead. 

Mr.  SwansUmj  in  reply,  was  stopped  by  the  Court. 

Tlie  Chief  Judge  :  — 

If  pressed,  I  must  say  that  I  think  this  petition  multi-  '^^^^^  ^  moHi* 

fitiioui. 

rious;  it  prays  to  su[)ersede  the  fiat,  and  that  the 
operty  got  in  under  the  fiat  may  be  delivered  up  to 
e  assignees  under  the  commission,  and  it  prays  that 
s  dividends  under  the  fiat  may  be  stayed;  these 
ree  prayers  are  consistent,  and  have  one  common 
ject,  all  being  auxiliary  to  the  proposed  end  of  super- 
ling  the  fiat,  and  therefore  so  far  the  petition  is  not 
cdtifarious. 

But  the  petition  also  prays  to  remove  Skiers,  an 
dgnee  under  the  commission  of  1826,  who  has  since 
come  bankrupt;  this  is  unnecessary;  it  might  be 
ne  under  the  general  order  (a) ;  and  then  the  petition 
a  a  new  choice  of  assignees  under  the  commission. 
It  that  is  a  matter  quite  collateral  to  the  main  prayer 
to  the  supersedeas,  and  with  which  the  parties  under 
3  fiat  have  nothing  to  do,  it  not  being  a  necessary  or 
tential  step  in  the  proposed  supersedeas.  Still  it 
»uld  be  too  strong  to  dismiss  a  petition  on  this  ground; 
may  stand  over  to  be  amended. 

a)  Ex  parte  Green,  I  Dea,  4:      7S;  ex  parte  Moore,  S  Dea.  i 
.  892 ;  ex  parte  Moore j  2  Dea.      Ch,  369. 
2i.  7;  «jr  parte  Lowe,  1  Gl.iJ* 

E  E  4 
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1834.  Sir  John  Cross :  — 

■  Several  objections  were  started,  which  are  now  rednoed 

E*  parte 
Detas         to  two. 

andothew.         |^  Want  of  proper  parties. 

In  the  matter  r     r      r 

of  2.  Multifariousness. 

1.  It  appears  to  me  that  the  petitioners  are  not  pro- 
per parties.  Their  debts  are  eleven  yean  old,  and  dicy 
have  never  attempted  to  prove.  If  they  had  proved,  diqr 
might  procure  the  commissioner  to  order  a  new  dioioe» 
and  then  there  would  be  assignees,  who  are  the  proper 
persons  to  petition  in  this  case.  I  am  of  opinicm  that 
the  petitioners  ought  to  have  gone  before  the  commis- 
sioners instead  of  coming  here. 

Then  as  to  WiUiams  and  Lawless^  they  are  tbe  as- 
signees of  Skiers  ;  but  as  such  they  are  only  entitled  to 
one  moiety  of  the  debt,  and  cannot  alone  petition. 

I  am  therefore  of  opinion  that  the  peddon  cannot  be 
proceeded  with  for  want  of  proper  parties,  consequendj 
it  becomes  unnecessary  to  say  any  thing  as  to  the  objec- 
tion of  multifariousness. 

The  Chief  Judge  :  —  I  cannot  bring  myself  to  concur 
in  thinking  that  the  petidoners  Williams  and  Lacku 
are  not  endded  to  support  the  pedtion  as  to  the  sape^ 
sedeas,  for  any  creditor  has  a  right  to  supersede  though 
he  have  not  proved. 

Sir  George  Base  •*  -~  The  peddon  must  stand  over  to 
be  amended. 

Mr.  SwansUm  submitted  that  the  peddon  must  be  Ssr 
missed.  Muldfariousness  is  always  fatal  to  the  pleading 
which  it  vidates.  How  can  the  peddon  be  amended? 
Not  by  expunging  the  muldfarious  pordons,  for  thai  tbe 
record  would  go  on  a  matter  previously  expunged.  The 
expunging  should  have  been  by  a  separate  order. 


KiMTON* 
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The  Chief  Judge  :  —  18S4w 

If  the  want  of  parties  were  a  good  objection  the  peti-        — ^ 
oa  must  be  dismissed ;  but  I  am  not  convinced  that        Dsyas 
Kh  is  the  case,  two  of  the  petitioners  being  creditors,  j^'^^^^ 
bo  have  a  right  to  petition  to  supersede.  _  of 

And  as  to  the  multifariousness,  that  portion  of  it 
hich  asks  to  remove  Shiers^  and  for  a  new  choicey  is  no 
yubt  quite  unnecessary  and  irrelevant;  and  therefore 
te  petitioners  musty  in  any  event,  bear  the  costs  the 
aspondents  may  have  been  put  to  in  relation  to  that 
jrtjon  of  the  petition ;  but  I  do  not  think  it  sufficient 
^  cause  the  dismissal  of  the  petition ;  and  as  counsel  are 
DW  prepared,  I  confess  I  should  regret  that  it  should 
and  over.  The  better  course  will  be  to  let  it  stand  as 
ooended^  and  proceed  to  discuss  the  main  pdnt  as  to 


Sir  John  Cross : — The  two  creditors  have  slept  during 
leren  years.  Their  only  right  is  as  creditors.  It  may 
e  they  are  not  in  fact  creditors.  Why  do  they  not 
boiw  they  are  by  going  in  and  proving?  They  then 
rould  have  assignees  appointed  who  would  represent 
he  body  of  creditors.  I  am  of  opinion  that  it  is  not 
dvisable  for  the  Court  to  act  on  their  request.  Their 
Idyt,  if  it  ever  existed,  may  have  been  barred  by  the 
tatute  of  limitations;  for  the  commission  of  1826  may 
kfter  all  turn  out  invalid.  All  ever  done  under  it  was 
o  proceed  to  adjudication,  only  one  debt  was  proved, 
ind  DO  assignment  made.  In  short,  it  has  been  treated 
IS  defunct. 


JprU 


Chief  Judge,   that  the   petition  should  stand  as 
^m^i^^j  the  petition  was  now  heard  on  the  merits. 
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1834.  Mr.  Montagu  and  Mr.  Wright  for  the  petition :  — - 

It  is  assumed,  1st,  That  a  second  commission  against 
Dbvas        an  uncertificated  bankrupt  is  void  at  law.    Till  ▼•  WUaon^ 

In"thc^  matter  '^  ^^^-  §"  ^'■^-  ^^ »'  -^^^^^  v-  C'^^^J  ^^  -^flrw.  j-  0«. 
of  433 ;  Nehm  v.  CherriU,  7  A'lt^.  663 ;  Phillips  ▼.  JETqp- 

^"'®''  ww>i^  1  Barn.^Adol.  621 ;  Sayfey  v.  Michells.  (a)  The 
principle  of  the  rule  has  lately  been  recognized  hy  the 
l^slature  in  6  Geo.  4,  c.  16,  s.  127,  which  enacts, 
<*  that  if  any  person  who  shall  hare  been  so  disdiaiged 
by  such  certificate  as  aforesaid,  or  who  shall  haye  com- 
pounded with  his  creditors,  or  who  shall  have  been  dis- 
charged by  any  insolvent  act,  riiall  be  or  become  bank- 
rupt, and  have  obtained  or  shall  hereafter  obtain  such 
certificate  as  aforesaid,  unless  his  estate  shall  produce 
(after  all  charges)  suiScient  to  pay  every  creditor  nnder 
the  commission  fifteen  shillings  in  the  pound,  such  certi- 
ficate shall  only  protect  his  person  from  arrest  and  im- 
prisonment ;  but  his  future  estate  and  efiiscts  (except  his 
tools,  the  wearing  apparel  of  himself,  his  wife,  and  chil« 
dren^)  shall  vest  in  the  assignees  under  the  said  com- 
mission, who  shall  be  entiUed  to  seize  the  same  in  like 

(a)  BaffUy  and  others  ▼.  JIft-  for  setting  aside  the  nonsnit,  mA 

ehelit^  K.  B^  Michaelmas  Term,  for  a  new  trial  to  be  made  ab» 

1S32.  lute,  sajang,  that,  in  aqnestioDof 

The  plaintifi  (the  assignees)  so  much  importance^  thef  wAd 

having    been    nonsuited,    prin-  the  facts  to   be  stated  oa  ike 

cipally  on  the  authority  of  iVr/-  record. 

ton  Y,  Cherrill,  7  Bing.  663^  this        This  amounts  of  itxlf  to  ver 

was  a  motion  for  a  new  trial.  little;  nererthdeM  if  theComt' 

Mr.  F.  Pollock  and  Mr.  Biiss  King's  Bench  had  not  doefat 

for  the  plaintifis.  the  soundness  of  the  doctrinr 

Sir  J.  Scarlett  and  Mr.  FoUeti  the  utter  nullity  of  the  a 

for  the  defendants.  quent  comnusnoo,  dicjr  w 

The  Court  took  time  to  con-  not  hare  set  aside  die  nor 

sider^and  finally  ordered  the  rule  and  hare  ordered  die  anr  1 
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manner  as  they  might  have  seized  property  of  which        1834. 
sach  bankrupt  was  possessed  at  the  issuinir  the  commis-         

Ex  tiarte 

sion."     It  may  be  admitted  that  doubt  exists  as  to  the        Deyab 

soundness  of  the  principle  of  the  law  of  this  section,  id)  ,  and  others, 
n  1 1  1        .*•  f.  .  ^   '  In  the  matter 

By  the  old  law,  if  a  creditor  could  issue  execution  against  of 

ihe  goods  of  an  uncertificated  bankrupt,  he  was  entitled       Kenton. 

^  retain  them,  and  the  vigilant  creditor  protected  him- 

>elf ;  but  this  is  now  abrogated,  and  the  assignees  may 

ei^  the  property.    Such  being  the  law,  the  question  is, 

^h^ther  the  Court  will  interfere  to  carry  that  law  into 

K^Mnxtion. 

The  course  constantly  pursued  is  to  supersede  the 

>^dcnd  commission  on  the  petition  of  the  assignees  under 

^^  first,  ex  parte  BuBen^  2  Sose,  136 ;  ex  parte  Boldy 

10  ;  ex  parte  Degrades  and  ex  parte  Lees^  MS., 

Mont.  Sf  Gregg^  Dig.  399,  or  of  the  creditors  under 

first }   ex  parte  Proud/botf    1  Atk.  252 ;   ex  parte 

^c^ttftfen,  16  Fes.  474;  —  but  not  in  general   on   the 

of  the  bankrupt;  ex  parte  Crew^  16  Fes.  236; 

parte  Lees,  16  Fes.  474 ;  ex  parte  Cridlandj  2  Bose, 

7.  —  The  rule^  then,  is  to  supersede^  but  there  are 

of  exception.     The  question  therefore  is,  what  are 

^^e  causes  of  exception?    And  they  are  two. 

1st,  Fraud. 

2d,  Contract. 

In  both  of  which  cases  the  Court  has  said,  that  the 

(a)  Soon  after  the  act  passed,  operate  as  a  licence  to  uncerti- 
Mr,  Montagu  published  the  three  ficated  bankrupts  to  obtain  pro- 
following  queries :—  perty  from  innocent  vendors,  and 

"Q.l.  Is  not  this  clause  founded  deprive  them  of  the  power  of 

oo  a  total  mistake  of  the  prin-  obtaining  payment  either  by  ac- 

dple  of  the  bankrupt  laws,  and  tion  or  by  issuing  a  third  com- 

the  wise  and  cautious  provision  mission? 
by  Lord  Hardmcke  in  the  statute        "  Q.  3.  Has  not  this  clause 

of  George?  operated  most  oppresuvely,  and 

"  Q.s.  Will  not  this  claiisa  does  it  not  continue  so  to  act?** 
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1834.        subsequent  creditors  shall  not  be  prejudiced  bj  the  im»- 
_  conduct  or  acts  of  the  old  creditors. 

Ex  porte 

Devas  1st,  If  four  years  after  the  first  commissioa  a  second 

In"thc^  matter  ^®"®'  "°^^  ^^^^^  ^®  bankrupt  obtain  his  cvtifioale 
of  with  the  knowledge  of  the  assignees  under  the  firstf  and 

a  petition  be  presented  by  the  assignees  under  the  finCi 
which  on  a  compromise  be  withdrawn,  the  Chanodlor 
will  not  supersede  the  second,  on  the  petiticm  of  two  of 
the  creditors  under  the  first,  presented  by  them  three 
years  after  the  certificate  has  been  allowed.  Ex  partt 
Proudjboty  1  Atk.  252. 

2d,  The  Court  will  not  supersede  when  the  creditDB 
imder  the  first  commission  have,  by  contract,  penaitted 
the  bankrupt  to  trade.  Ex  parte  Boume^  8  GL^J.  141; 
ex  parte  Btdlen^  1  BoBe^  136,  where  Lord  EUm  mj% 
^^  A  second  commission,  while  a  first  is  sobsisKiDg,  i^ 
strictly  speaking,  void ;  but  such  commission  cm  oiij 
be  set  up  against  a  subsequent  one  when  it  is  in  kfri 
operation.  If  the  parties  under  the  first  have^  by  cob* 
tract,  placed  themselves  in  a  difierent  situation,  I  «iB 
not  suffer  them  to  defeat  the  fiur  claim  of  creditoa 
under  another.  In  ex  parte  Lete^  16  Ve».  478,  a  con- 
mission  was  kept  on  foot  fi)r  fifteen  years,  to  prolocttbe 
bankrupt,  and  enable  him  to  defitiud  the  creditois  and 
assignees  under  a  second  commission,  and  a  petition  hj 
the  petitioning  creditor  under  the  first  lo  sapenede  tlie 
second  was  dismissed  with  costs.  Lord  Eldem  sajo^ 
<<  It  has  been  said  correctly,  that  though  the  aeoood 
commission  is  void  at  law,  the  Court  does  not  Aerebie 
supersede  the  commissson ;  that  it  has  frequently  re- 
fused, admitting  the  commission  to  be  nrid  at  law,  d» 
party  standing  in  circumstances  under  wfaidi  he  coidd 
not  be  heard  for  that  purpose,  as  in  many  cases  it  m^ 
be  fit  to  leave  those  who  claimed  under  the  oommisaoa 
to  attempt  to  maintain  it  at  law ;  and  if  tlie  first  eom- 


Kbntoji. 
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mmsion  had  been  kept  on  foot  fifteen  years  with  the        1834. 

▼iew  of  protecting  the  bankrupt^  and  enabling  him  to         

ddraad  all  those  with  whom  he  might  deal  in  subse-        Detas 
qoent  trannctions,  I  should  rather  supersede  the  first  .  ^^  othen. 
commiflsioa  at  the  instance  of  the  assignees  under  the       _  of 
noondy  than  the  second  at  the  instance  of  the  assignees 
under  the  first." 

Tliere  have  been  cases  where  it  has  been  supposed 
that  the  ereditcws  nnder  the  second  commission  mighty 
in  consequence  of  laches  not  amounting  to  agreement^ 
be  entitled  to  a  preference  over  the  creditors  under  the 
first :  but,  on  the  other  hand,  where  there  has  not  been 
any  firaud  on  the  part  of  the  creditors  under  the  first 
oommission,  or  any  agreement  amounting  to  a  waiver, 
the  Conrt  will  supersede  the  second. 

The  law  was  correctly  stated  in  argument  by  oounsd, 
in  ear  parte  Lees  and  ex  parte  PtiuUen,  16  Ves.  472. 
^  A  second  commission  of  bankruptcy  pending  the 
ibnner  (sommission  could  not  possibly  be  maintuned  at 
law.  Upcm  proof  of  the  first  commission,  and  assignees 
existing  under  it,  the  assignees  under  the  second  must 
be  nonsuited.  Yet  though  the  subsequent  commission 
be  void  at  law,  a  case  may  be  made  upon  which  your 
Lordabip  would  refuse  to  interfere ;  and  the  question  is, 
lAether  these  facts  nuse  that  case  ?  In  ex  parte  Proud- 
/boif  1  Atk.  252  (a),  the  circumstances  amount  to  direct 
endenoe  of  assent  by  the  creditors  under  the  first  com- 
mincm;  a  clear  waiver  of  their  right,  which  without 
doubt  they  may  waive.  This  is  not  the  case  of  a  mere 
i^lication  by  the  bankrupt  himself.  The  principle  is, 
that  an  uncertificated  bankrupt  has  against  all  the  world, 
except  his  assignees  under  the  first  commission,  a  special 
property,  enabling  him  to  give  a  competent  title.  In 
tlmt  respect  ex  parte  Bhodesj  15  Ves.  539,  ex  parte  Mar" 

(a)  See  ex  parte  Crew,  16  Vet»  236, 
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1834.        tin^  15  V^*  Hi,  ex  parte  Browne  2  Fes.  jan.  67,  and 

-~-*-        other  cases  of  that  class,  have  no  application ;  and  upon 

Dbyas        ^  parte  BoUj  Cookj  B.  L.  9,  it  is  not  enough  that  a  sob- 

and  others,     sequent  trade  was  carried  on,  of  which  the  first  assiimeei 
In  the  matter       ^  ° 

of  could  not  be  ignorant,  that  simple  fact  not  amounting  to 

jkENTON.  ^  waiver  of  their  right.  The  circumstances  of  this  cne 
afford  some  suspicion,  but  no  evidence  of  an  agreement 
that  will  amount  to  a  waiver.  During  the  last  seren 
years  the  bankrupt  did  not  reside  near  the  petitioning 
creditor  or  the  assignees  under  the  first  oommiSMon,  and 
in  that  period  all  the  subsequent  debts  accrued." 

But  these  cases,  with  respect  to  the  interpositioD  of 
the  Court  to  set  up  a  second  commission  against  a  finl^ 
have  always  been  regarded  with  great  doubt,  and  the 
Court  has  declined  to  interfere,  except  on  bill ;  Jhmghbm 
▼.  GeUeyj  Amb.  632 ;  ex  parte  BoU,  0»key  10;  exptak 
Stubbsj  3  Fes.  ^  B.  107 ;  ex  parte  Degraves^  MS.  Mod. 
ff  Greggy  Dig.  399 ;  ex  parte  LeeSj  ibid.  And  in  Ae 
late  case  of  ex  parte  Welch,  Mont.  276,  the  right  <^  the 
assignees  under  the  first  commission  is  recognized,  and 
the  course  of  the  Court  has  been,  on  superseding  die 
second  commission,  to  permit  the  assignees  to  retain 
their  costs  attendant  on  the  commission  out  of  the  pro- 
perty of  which  they  have  possessed  themselves.  Ex  park 
DegraveSy  MS.  cited  Mofit.  Sf  Gregg.  Dig.  399;  ex  park 
Lees,  MS.  ibid. 

The  hardship  on  the  creditors  under  the  seoxid  com- 
mission is  no  reason  to  induce  the  Court  to  deprive  those 
under  the  first  of  their  legal  rights;  to  allow  sodi 
influences  to  operate  would  not  be  interpreting  but 
making  law. 

£g  porta  WgUk,      Sir  George  Rose : — In  the  report  of  ex  parte  JVebk  {a) 
^&wN  276,  ooiw  ^^^  ^^^  Y^^^^  lj^^  omitted  which  it  is  of  coDseqnenoe 


(a)  Mmti.  S76. 
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should  be  supplied.     That  case  was  an  appeal  from  the        1834. 

decision  of  the  Vice-Chancellor,  which  was   reversed.        — 

The  statement  of  the  case,  as  reported,  is,  that  1822        Devas 

Merrvtc^ea^A^r  compounded  with  his  creditors;  that  in  ,*"^  others. 

...  .         ,  .  ,  .  ,    In  the  matter 

1826   a  commission  issued   against  him^  under  which  of 

the  petitioners  were  assignees,  and  under  which  fifteen       Kemton. 

shillings  in  the  pound  had  not  been  paid ;  and  that  in 

1830  another  commission  issued,  which  the  petitioners 

prayed  might  be  superseded.     No  doubt,  under  that 

state  of  facts,  the  second  commission  would  have  been 

void,  and  there  would  have  been  no  reason  to  refuse  the 

supersedeas  and  reverse  the  judgment  of  the  Vice-Chan- 

cellor.     But  the  fact  of  the  existence  of  the  composition 

was  denied  by  the  respondents ;  the  petition  stood  over 

for  the  petitioners  to  produce  an  affidavit  of  the  fact,  and 

when  it  came  on  again  they  failed  in  establishing  that  fact, 

and  the  petition  thereupon  broke  down,  and  the  Lord 

Chancellor's  decision  went  on  that  fact,  and  on  that 

akme. 

At  the  end  of  the  case  the  reporter  adds,  <<  In  con- 
sequence of  this  apparent  conflict  of  opinion,  1  subjoin 
a  note  upon  the  question,  whether  a  commission  against 
an  uncertificated  bankrupt  is  void  at  law."  By  this  I 
think  the  object  of  the  conflict  was  mistaken.  The 
Kuig's  Bench,  in  Till  v.  Wilson^  7  Bam.  ^  Cres.  684^ 
said,  **  We  consider  that,  by  the  authorities  referred  to, 
it  18  fully  settled  that  the  Lord  Chancellor  has  no  power 
under  the  bankrupt  statutes  to  issue  a  commission  for 
the  purpose  of  distributing  eflects  which  are  already 
vested  in  assignees  under  a  prior  commission,  and  that 
such  commission  is  not  merely  nugatory,  but  void." 

To  this  the  Lord  Chancellor  said,  in  ex  parte  Webh^ 
<<  I  cannot  adopt  the  opinion  (I  say  it  with  great  respect 
to  the  learned  Judges)  —  I  cannot  adopt  their  obiter 
dida  in  those  cases.     I  cannot  bring  my  mind  to  say 
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1884.  that  the  Great  Seal  has  not  the  power  to  iame  a  thbd 

commission  in  these  cases,  when  I  do  not  find  the  powier 

DzvAB  is  limited  or  taken  away  by  the  act  of  paiiiament.*' 


KSMTOM.* 


l"°die^Mtter       '^'^  conflict  was,  not  as  to  the  yalidity  of  aobaeqncDt 
of  commissions,  but  as  to  the  power  to  issue  them.     Tb^ 

King's  Bench  appeared  to  think  the  Great  Seal  had  i^ 
such  power,  the  Lord  Chancdlor  was  of  opinion  it  ha^ 
that  was  the  whole  conflict 

Mr.  Swanstam  and  Mr.  Bdhdl^  for  the  respondenfi^ 
were  stopped  by  the  Court. 

The  Chief  Judos  :  — 

There  can  be  no  doubt  of  the  existence  of  the  geneal 
rule,  that  a  second  commission  or  fiat  against  an  unoer- 
tificated  bankrupt  is  void  at  law;  but  the  questiooiif 
whether  this  Court  ought,  in  its  discretioD,  to  interioe 
to  supersede?  It  has  been  argued,  that  the  geneni 
rule  in  bankruptcy  is  to  supersede  the  second  comniii' 
sion,  unless  there  be  firaud,  consent,  or  contract  on  tbe 
part  of  the  assignees  and  creditors  under  the  seoood; 
and  many  cases  have  been  cited  to  prove  this.  The 
only  cases,  however,  in  which  it  was  actually  done,  aie 
ex  parte  Bold^  Coohe^  B.  L.  10,  and  ex  parte  JLm 
Moni.  12. 

In  ex  parte  Bcldj  the  length  of  time,  added  to  other 
circumstances,  induced  the  counsel  to  admit  they  cooU 
not  support  the  commission,  and  therefisre  the  Lord 
Chancellor  superseded. 

In  ex  parte  Lane^  the  dicta  of  the  King's  Bendi,  ditf 
the  Lord  Chancellor  had  no  power  or  right  to  'W0 
subsequent  commissions,  were  adverted  to^  and  the  Vice- 
Chancellor  appears  to  have  proceeded  entirely  on  tke 
strength  of  these  dicta,  his  Honor  sayings  *'  I  hate  so 
alternative ;  as  the  commission  is  void  at  law,  how  ctfi  I 
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ermit  it  to  stand?'     The  doctrine,  however,  that  the        18S4. 
hneat  Seal  had  no  power  to  issue  the  subsequent  com-         

•     •         «       1  11  Ex  parte 

iianons  has  been  over-ruled.  Devas 

Many  cases,  however,  have  been  cited  in  which  the  ,  *"^  others. 
_-  „  _       _  ,         .  ,  In  the  matter 

«aiioellor  refused  to  supersede.    Among  them  ex  parte  of 

^ees,  16  Ves.  472,  appears  to  lay  down  the  rule  most       Kenton. 

leftrly.     In  that  case  Lord  Eldon  said,  <'  It  has  been 

lid  correctly,  that  though  the  second  commission  is 

tud  at  law,  the  Court  does  not  therefore  supersede  the 

aommission ;  that  has  been  frequently  refused,  admitting 

lie  commission  to  be  void  at  law,  the  party  standing  in 

circomstances  under  which  he  could  not  be  heard  for 

Aat  purpose.     As  in  many  cases  it  might  be  fit  to  leave 

^KMe  who  claimed  under  the  commission  to  attempt  to 

OMintain  it  at  law,  and  if  the  first  commission  had  been 

kept  on  foot  fifteen  years,  with  the  view  of  protecting 

the  bankrupt,  and  enabling  him  to  defraud  all  those 

vidi  whom  he  might  deal  in  subsequent  transactions, 

I  Aould  rather  supersede  the  first  commission,  at  the 

instance  of  the  assignees  under  the  second,  than  the 

Mood  at  the  instance  of  the  assignees  under  the  first.'* 

The  circumstances  of  the  case  now  before  the  Court 

ire  as  follow:  —  In  1823  a  commission  issued,  under 

vUdi  only  one  creditor.  Skiers^  proved  for  150^,  and 

diQie  himself  assignee.     In  the  same  year  the  examina- 

tioii  of  the  bankrupt  was  adjourned  sine  die^  and  no 

<tepB  have  since  been  taken  under  the  commission.     In 

1M6  Shiers  went  to  America,  having  become  bankrupt. 

In  1830  a  fiat  issued  against  the  bankrupt  (Kenton) , 

ttd  in  1834  a  petition  is  presented  to  this  Court  by  two 

penons-— claiming  to  be  creditors  who  might  have  proved 

Qoder  tlie  commission, — and  one  of  the  assignees  of 

SUers;  and  the  question  which  arises  in  these  facts  is, 

tin  the  Court  supersede  the  commission  of  1826?     If 

iie  interference  of  the  Court  were  necessary  to  enable 

\0L.  I.  F  F 
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1834.        the  parties  to  try  their  l^al  rights,  the  Conrt  would 

probably  act ;  but  the  petitioner  may  proceed  at  law;  or 

Detab        may  have  fresh  assignees  appointed^  &c.  independentlj 

and  othcn-f^his  Court. 
Id  the  matter 

of  It  is  unnecessary  to  supersede :  it  is  also  unneceniry 

to  restrain  the  distribution  of  the  dividends.  If  the 
assignees  under  the  fiat  deal  improperly  with  the  pro- 
perty of  an  uncertificated  bankrupt,  they  are  liable  at 
law  to  the  assignees  under  the  prior  commission. 

I  am  therefore  of  opinion  that  the  petitioners  have  not 
established  a  case  for  the  interference  of  the  Court 

It  consequently  becomes  unnecessary  to  consider  the 
effect  of  the  absence  of  the  petitioning  creditor  under 
the  fiat ;  for  although  Mr.  SwansUm  waived  that  pcnot, 
so  far  as  he  was  concerned,  yet  that  would  not  enable 
the  Court  to  hear  the  petition  in  his  absence,  if  there 
were  any  chance  of  its  being  called  on  to  supersede. 

This  petition  must  be  dismissed. 

Sir  John  Cross :  —  I  am  not  able  to  find  that  any  role 
either  of  law  or  equity  is  in  dispute.  The  general  rale 
is  admitted.  It  is  also  admitted  that  it  is  in  the  discre- 
tion  of  the  Court  whether  or  not,  under  all  the  drcum- 
stances,  it  will  supersede.  All  the  cases  prove  that  sudd 
discretion  exists,  and  prove  that  it  has  been  exercised. 
The  petitioners  have  no  ground,  either  in  reason  or 
equity,  to  take  this  property  from  the  assignees  under 
the  fiat ;  their  rights  are  founded  on  strict,  dry,  legal 
grounds ;  consequently  they  must  establish  a  strict,  dry, 
legal  title.  Have  they  done  so  ?  The  absence  of  the 
petitioning  creditor  is  a  fatal  objection.  I  concur  that 
this  petition  must  be  dismissed. 

Sir  George  Base :  — 

Nothing  can  be  better  defined  or  more  inteDigiUe 
than  the  general  rule.     I  concur  in  opinion  with  my 


"\ 


Kenton. 
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learned  colleagues^  and  the  reasons  given  by  them  should  1834. 
be  distinctly  understood  as  furnishing  the  grounds  oa  """""' 
which  the  Court  will  act  in  such  cases.  Devas 

That  we  shall  always  supersede,  even  a  third  com-     and  others. 

^  ,  ,  In  the  matter 

mission,  as  a  matter  of  course,  is  a  proposition  not  to  be       _  of 

tolertained;  in  saying  which,  I  am  sanctioned  by  the 
high  authori^  of  the  Lord  Chancellor,  after  his  atten- 
tion was  called  to  that  point.  The  Great  Seal 
always  dealt  at  pleasure  with  the  commission^  either 
superseding,  or  leaving  the  parties  to  their  remedies  at 
law,  considering  it  as  a  mere  question  of  title.  The 
term  <<  void  **  has  been  used  as  applicable  to  a  second 
commission,  circumstanced  as  the  present  is  ;  but  that  is 
not  quite  correct.  The  commission  is  not  ^^  void,"  it  is 
die  assignment  which  is  <<  void.''  In  an  action  of 
trover  the  assignment  is  the  title  in  the  first  instance, 
and  till  the  defendant  throws  the  assignees  back  on  the 
commission  to  support  it  as  the  grounds  of  their  title. 
If  there  be  five  hundred  commissions  the  title  is  good 
nnder  any  one  of  them  which  could  be  legally  established 
in  evidence. 

The  assignment  is  the  title  till  overset  by  a  better 
assignment. 

In  this  case  two  opposing  principles  require  to  be 
applied. 

Ist,  The  second  commission  is  void. 

2d,  The  legal  title  must  give  way  to  the  equitable 
tide. 

The  first  commission  gives  the  legal  tide,  and  primd 
facie  the  principle  that  equitas  sequUur  legem  would 
apply,  and  the  second  commission  would  be  superseded. 

But  the  right  to  supersedeas  may  be  qualified  by  cir- 
cumstances. It  has  been  argued  that  it  is  a  general 
rule  in   equity  to  supersede  the  second  commission; 
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1834. 

Ex  parte 

Devas 

and  others. 

In  the  matter 

of 

Kenton. 

Iftbeeiistence 
of  two  Gommit- 
•ionseraates 
inconvenience, 
one  of  them» 
probebly  the 
first,  will  be 
superseded. 


I  do  not  admit  that  any  such  rule  exists.  The  reason 
of  the  very  general  practice  of  superseding  one  of  the 
commissions  is,  because  the  existence  of  two  generally 
creates  inconvenience.  When  that  occurs  the  first  is 
superseded,  to  enable  the  estate  to  be  administered  with 
convenience  under  the  second. 

It  may  be  laid  down  as  a  general  rule,  that  if  die 
existence  of  two  commissions  create  an  inconvenience^ 
then  one  of  them^  and  probably  the  first,  will  be  super- 
seded. The  embarrassment  and  inconvenience  to  which 
I  allude  arises  from  the  bankrupt  being  at  one  time 
under  examination  under  two  fiats,  from  books  bang 
carried  backwards  and  forwards,  and  from  debts  being 
claimed  and  disputed  twice  over,  &c. 

If,  indeed,  there  had  been  any  difficulty  in  proving 
the  title  at  law  under  the  first  commission  in  the  present 
case,  and  the  assignees  under  the  fiat  had  not  petitioned 
to  supersede  the  commission,  then  this  Court  mig^ 
probably  have  been  induced  to  supersede  the  fiat 

The  objection  of  want  of  proper  parties  to  this  peti- 
tion is  in  my  opinion  conclusive.     The  petitioners  are 
not  creditors  who  have  come  in  under  the  commissi<m. 
It  is  true  that  a  petition  to  supersede  may  be  presented 
by  persons  not  creditors  under  the  commission  or  fiat, 
but  in  this  particular  case,  unless  they  petition  to  soper— - 
sede  the  fiat  as  creditors  under  the  commission,  they^ 
have  no  possible  right  to  be  heard.     Again,  if  they  do^ 
not  claim  as  creditors  under  the  commission,  tbdr  debV 
is  barred  by  the  statute  of  limitations,  and  they  are  ooM 
creditors  at  all. 

In  this  case  the  assignee  under  the  commissioo  paidhi^ 
own  debt  in  full,  thereby  consuming  all  the  assets  an^ 
consequently  there  was  an  end  of  all  care  tor  the  ooid* 
mission,  all  the  property  being  distribatedy  and  thcf^ 
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yre  no  creditor  paid  any  attention  to  it,  and  it  was        1834. 

onsidered,  down  to  the  present  moment,  as  mere  waste 

aper ;  and  the  creditors  gave  no  thought  as  to  where        'devas 

le  bankrupt  went,  or  what  he  did.     He  left  his  resi-  ,  *"™^  others. 

'^  .         /v.  In  the  matter 

enoe,  and  removed  one  hundred  miles  oft,  to  Poplar,  of 

ear  London,  and  sat  up  in  trade,  and  a  fiat  issued       '^nton. 
pdnst  him. 

Under  these  circumstances,  even  if  there  were  regular 
signees  under  the  commission,  who  proceeded  at  law 
»  recover  the  proper^  from  the  assignees  under  the 
It,  I  do  not  much  doubt  but  that  this  Court  would 
sue  an  injunction  to  restrain  them. 

It  therefore  appears  to  me  that  this  petition  to  super- 
de  the  fiat  cannot  be  sustained.  Even  assuming  that 
16  petitioners  were  proper  parties  to  petition,  what 
:>iild  be  the  result  if  the  fiat  were  superseded  ?  The 
stitioners  would  be  paid  in  full,  while  the  creditors 
tier  the  fiat  would  not  receive  one  farthing* 

Petition  dismissed*  (a) 


ExparU  LOMAS.  —  In  the  matter  of  LOMAS.  C.  of  R. 

I  April  2% 

HIS  was  a  petition  by  the  bankrupt  for  his  allow-         1834* 

'<3e.(ft)  Iftheaisigneet 

distribute  a  sum 

- without  an 

Order  of  diW- 

[«)  The  partner  hiid  too  little  shillings  in  the  pound,  shall  be  baoknipt  subee- 

crest  to  appeal.  allowed  five  per  cent,  out  of  such  quently  obtain 

[^)  *  Efery  bankrupt  who  shall  produce,  to  be  paid  by  the  as-  he  iT'^^dai'to 

^  obtained  his  certificate*  if  signees,  provided  such  allowance  his  allowance  as 

i  net  produce  of  his  estate  shall  not  exceed  four  hundred  if  they  still  had 

til  pay  the  creditors  who  have  pounds ;  and  every  such  bank-  ^^  hands, 

'ved  under  the  commission  ten  nipt,  if  such  produce  shall  pay 
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1834.  In  February  1831  the  commission  issued^  in  Febm- 

-^^        ary  1832  a  dividend  of  lOs.  in  the  pound  was  dedared,^^ 

Ejf  parte  ^  ^  ^ 

LoMAB.       and  in  March  1832  a  dividend  of  4«.  6d.    In  Novembe^ 
In  the  matter  2933  the  petitioner  obtained  his  certificate. 

L0KA8.  Subsequently  to  the  second  dividend,  but  before  th^ 

bankrupt  obtained  his  certificate,  the  assignees  havings  ^ 
sum.  of  215/.  in  their  hands  distributed  it  rateaUy  amcte^' 
the  creditors,  of  their  own  authority,  and  without  anj 
order  for  a  dividend. 

On  the  25th  of  March  1833  a  meeting  was  held  to 
audit  the  accounts  of  the  assignees,  when  Mr.  Commis-r 
sioner  JPane,  refusing  to  take  any  notice  of  the  unautho- 
rized distribution  of  the  215/.,  found  that  the  assignees 
had  a  balance  of  215/.  in  their  hands,  and  appointed  the 
25th  of  April  for  a  further  and  final  dividend* 

This  final  dividend  meeting,  however,  the  as»goeef 
never  advertised,  as  they  had,  in  fact,  already  distri- 
buted the  215/.  in  the  manner  above  mentioned. 

Mr.  Ching  and  Mr.  Hetherington^  for  the  petidon. 

Mr.  Swanston  for  the  assignees :  —  The  bankrupt  bii 
no  claim  to  allowance  till  he  obtained  his  certificate;  be 
demands  to  be  paid  out  of  the  215/.,  but  that  sum  was 
distributed  before  he  obtained  his  certificate ;  it  is  true 

such  creditors   twelve    shillings  such  allowance  shall  not  exceed 

and  sixpence  in  the  pound,  shall  six  hundred  pounds;  hutif  adt 

be  allowed  and  paid  as  aforesaid  produce  shall  not  pay  such  credi* 

seven  pounds  ten  shillings  per  tors  ten  shillings  in  the  poood^ 

cent.,  provided  such  allowance  such  bankrupt  shall  only  be  i^ 

shall  not  exceed  five  hundred  lowed  and  paid  so  much  n  the 

pounds;  and  every  such  bank-  assignees  and  coinniisiioiienihifl 

nipt,  if  such  produce  shall  pay  think  fit,  not  exceecfiog  ibee 

such  creditors  fifteen  shillings  in  pounds  per  cent.,  and  thice  bo* 

the  pound  or  upwards,  shall  be  dred  pounds***-— 6  Geo*  4|  Cil^ 

allowed  and   paid  as   aforesaid  s.  1 88. 
ten  pounds  per  cent.,  provided 
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le  assignees  ought  not,  in  strictness^  to  have  divided  1834. 
le  215L  without  an  order  of  dividend,  but  it  is  against  — 
Q  principle  to  allow  a  party  to  found  a  complaint  on       Lomas. 

B  error  of  form  who  had  no  right  to  complain  when  ^"  ^**^  matter 
lie  error  was  committed.  Lomas. 

Par  Curiam:  — 

The  commissioner  finds  that  the  asi^gnees  have  215/. 
Q  their  hands;  they  reply  they  have  distributed  the 
om ;  but  it  is  clear  the  act  never  contemplated  such  a 
nethod  of  distribution;  a  regular  order  of  dividend 
nade  by  the  commissioner  was  necessary.  The  assign 
lees  have  distributed  the  money  in  their  own  wrong.  It 
s  proper  assignees  diould  know,  if  they  really  act  under 
the  delusion  whi^  this  defence  implies,  that  they  are 
personally  liable  for  the  consequences,  especially  to  out- 
lining creditors. 

To  allow  assignees  to  act  as  these  have  done  would 
lead  to  infinite  mischief;  for  instance,  *the  creditors 
wovid  not  sign  the  certificate  till  the  assignees  had  paid 
iway  all  the  funds. 

The  reason  a  bankrupt  cannot  have  an  allowance  till 
after  a  final  dividend  is,  because  till  then  fresh  creditors 
may  come  in  and  prove:  which  might  vary  his  rate  of 
allowance. 

The  following  order  was  made : 

That  it  appearing  by  the  proceedings  that  a  final  di- 
vidend had  taken  place,  and  the  assignees  admitting  they 
bad  applied  the  balance  in  their  hands,  amounting  to 
215/.,  in  payment  to  the  creditors,  and  that  they  had 
not  any  further  assets,  the  Court  order  that  it  be  referred 
to  the  commissioner  to  ascertain  the  allowance  of  the 
petitioner,  the  commissioner  taking  into  calculation  the 
jsom  of  215/.  paid  as  aforesaid.     And  that  the  assignees 
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1834.        should  pay  to  the  petitioner  such  allowance,  not  exeeed- 
ing  the  extent  of  the  said  sum  of  215L     And  it  was  far- 
ther ordered,  that  the  said  assignees  should  pay  to  the 
In  the  matter  petitioner,  or  to  his  solicitor,  the  costs  of  and  oocasioaed 
LoMAB.        by  the  said  application. 


JSjp  parte 

LoMA9« 


C.  of  R. 
Jpnl  29 

S-so, 

1834. 

Payments  im- 
properly made, 
as  the  consi- 
deration for 
signing  a  com- 
pos! tion-deed, 
may  be  de- 
ducted, or  set 
ofiy  from  a 
proof  made 
under  a  subse- 
quent 6at  for  a 
subsequent 
debt. 


Ex  parte  MINTON.  —  In  the  matter  of  GREEN. 

1  HIS  was  a  petition  to  prove. 

In  March  1830  Rhoda  Green  compounded  with  ber 
creditors,  paying  IBs.  6d.  in  the  pound;  3f iiilofi  was  a 
creditor  for  269/.,  and  received  three  bills  of  exchange 
for  60/.  as  his  proportion. 

After  he  had  executed  the  composition-deed  Bhda 
Green  paid  him,  on  the  31st  of  March,  21/.,  in  October 
30/.,  and  in  August  1831,  36/. 

In  November  1832  a  fiat  issued  against  Bhoda  Grm*, 
she  then  was  indebted  to  Minion  160/.,  for  goods  sold  to 
her  since  her  former  failure :  Minion  applied  to  proves 
but  the  commissioners  allowed  a  proof  for  72/.  only,  on 
the  ground  that  Minion  had  already  received  QlL  (ue. 
21/.,  30/.,  and  36/.)  which  ought  to  be  deducted  from 
the  160/. 

This  was  a  petition  by  Minion  to  prove  for  160t, 
stating,  that  after  he  had  executed  the  deed  of  compo* 
sition,  Rhoda  Green,  on  the  29th  of  March,  expressed 
her  regret  that  he  had  been  a  loser,  hoped  he  would  not 
withdraw  his  confidence,  but  would  still  send  goods  to 
her,  and  that  if  ever  in  her  power  she  intended  to  pi^ 
him  his  debt  in  full ;  and  that  the  payments  in  qoesdoo 
were  voluntarily  made. 

Mrs.  Green  deposed,  that  she  agreed  to  pay  the  debt 
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in  fiill  to  induce  MinUm  to  sign  the  composition-deecl,        1834. 
which  he  otherwise  refused  to  do.  ■ 

Ex  parte 

MiNTON. 

Mr.  Montagu^  for  the  petition,  urged  that  this  was   ^^  ^^®  matter 
not  a  case  of  set-off;  if  any  right  existed,  it  was  the  sub-       Gbeen. 
jectof  an  action. 

Mr.  SwangtOHj  for  the  assignees :  —  The  payment  was 
in  pursuance  of  an  anterior  agreement,  and  void  :  JacA- 
9on  ▼.  Zcmuw,  4  T.  R.  166 ;  Wdk  v.  GirUng,  1  Brod.  Sf 
Bing.  447.  (a) 

Mr.  MontagUy  in  reply,  said :  —  If  the  case  of  the 
respondents  be  grounded  on  fact,  both  parties  are  to 
bhune;  in  which  case,  potior  est  conditio  possidentis; 
and  cited  Butter  v.  BJiodeSy  1  Esp.  236 ;  and  Bradley  v. 
Gregory^  2  Catnb.  383. 

Per  Curiam:  —  There  being  a  conflict  between  the 
affidavits,  whether  the  agreement  to  pay  Minton  in  full 
were  before  or  after  the  signing  the  deed,  the  Court  will 
carefully  look  through  the  affidavits  to  endeavour  to 
ascertain  how  the  fact  is. 

Ckiria  advisare  vtUt, 

The  Chief  Judge  :  —  Jpril  30. 

The  Court  are  unanimous  in  opinion  that  this  petition 
must  be  dismissed.  This  is  in  accordance  with  the  ge-^ 
neral  principle  of  law,  founded  in  public  policy,  that,  on 
diese  occasions,  one  creditor  is  not  allowed  to  obtain  any 
secret  advantage  over  another;  and  follows  Smith  v. 
Cuffj  6  Man.  8f  Sel,  161,  which  is  closely  similar  to  the 


(a)  See  many  other  cases  to  the  same  point,  1  Mont,  i  Gregg, 
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1834.        present  case:  it  was  there*  as  here*  argued  that  die 

parties  were  in  pari  delicto^  but  Lord  EUenborough  aaidy 

MiNTON.      ^^  This  is  not  a  case  oi par  delictum;  it  is  oppression  on 

la  the  matter  Q„g  gjjg  ^^ j  submission  on  the  other :  it  can  ncTer  be 
of 
Gbeen.       considered  as  par  delichtm  when  one  holds  the  rod  and 

the  other  bows  to  it."     Such  being  the  law^  the  case 

resolves  itself  into  one  of  fact,  whether  there  were  any 

prior  agreement  that  Minton  should  receive  more  than 

the  other  creditors  ?     Having  looked  through  the  afll- 

davits,  I  am  satisfied  there  was  some  such  agreement: 

the  creditors  who  signed  after  Minton  were  influenced 

by  his  signature,  and  signed  under  a  fraud. 

The  probability  of  the  case  is  strongly  against  tb^ 

account  of  MintoHy  it  being  unlikely  that  a  woman  just 

emerged  from  difficulties  should  bind  herself  as  alleged* 

Petition  dismissed  with  oail& 


C.  of  R.  Ex  parte  JONES.  —  In  the  matter  of  LAMPLOUGH. 
April  30, 

1834.  ^ 

A  docket  was  1  HIS  was  a  petition  by  the  trustee  under  a  trust  deed 

on  which  the      executed  by  the  bankrupt,  praying  to  supersede  for  nant 

^T^lrT^      of  a  good  petitioning  creditor's  debt     That  part  of  4c 

jointly  liable :      debt  on  whlch  questiou  arose  was  a  note  for  10(M.,  for 

afterwards  a 

tenderwasmade  which  the  bankrupt  was  jointly  liable  with  fVard. 

on  behalf  of  r^j^^  ^^^^^^.  ^^g  ^^^^^^  ^„  ^j^^  21g^  ^f  December,  and 

Ward:  a  peti-  ' 

tiontosuper&ede  ^^g  fiat  issued  ou  the  23d  of  December  18dS« 
petitioning  ere-        The  objection  to  the  debt  was,  that  Ward  had  ten- 

dismissed!^  dercd  payment  of  the  note  before  the  fiat  issued. 
Payment,  after         fhe  petitioning:  Creditor  deposed,  that  no  tender  was 

docket  struck,  '^  °  i  i  i       L 

would  havebeen  made  till  the  morning  of  the  23d  of  Deoember*  when  » 

iixTalid. 
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did  not  feel  at  liberty  to  accept  it,  as  instructions  to        1834. 

strike  a  docket  had  already  been  forwarded  to  London.  

In  1833  the  bankrupt  assigned  all  his  personal  estate        Jones!* 
to  the  petitioner  on  the  usual  trusts  for  payment  of  his  ^^  ^^®  matter 
debts*  Lamplouoh. 

Mr.  Bethell  and  Mr.  Arnold^  for  the  assignees,  ob- 
jected that  the  petitioner  claimed  under  the  trust-deed, 
and  not  under  the  fiat;  and  consequently  had  no  loctis 
standi  to  petition  to  supersede  the  fiat. 

The  Chief  Judge  :  —  Whenever  a  party  can  prove 
>chat  any  grievance  will  arise  to  him  through  the  fiat, 
he  may  petition  to  supersede  it ;  the  Court  once  super- 
seded on  the  petition  of  a  person  summoned  to  attend 
as  a  witness  before  the  commissioners,  (a) 

Sir  George  Rose :  — 

Any  creditor,  though  claiming  adversely  to  the  fiat, 
may  petition  to  supersede.  A  judgment  creditor  may 
sa  petition.  A  bare  trustee  under  a  deed^  who  is  not  a 
creditor,  may  apply  to  supersede  on  the  ground  that  the 
fiat  is  an  obstacle  to  the  execution  of  his  trust,  and  so 
fkr  a  grievance.  In  this  case^  however,  the  trustee  will 
be  much  aggrieved  if  the  fiat  stand ;  because,  if  so,  the 
trost-deed  is  invalid,  and  he  may  have  to  pay  expences. 

But  we  must  require  this  trustee  to  enter  into  some 
terms  of  bringing  the  property  into  Court,  and  under- 
taking to  be  bound  by  the  order,  if  against  him. 


(a)  JSx  parte  Lane,  Mont.  1 2. 

An  attorney  having  n^Iected  him :   held  the  plaintiff*  in  the 

to  put  in  bail  according  to  an  un-  action  had  a  sufficient  interest  to 

dertaking,  an  attachment  issued;  support  a  petition  to  supersede* 

a.ooiDiiii8Bion  then  issued  against  Ex  parte  BM^  1  Coje^  42  j. 
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1834.  Mr.  Swanston  and  Mr.  Ching  .•  — 

The  petitioner  agrees  to  the  terms. 

Jones.  ^  tender  was  made  of  the  100/.  before  the  fiat  was 

In  the  matter  issued.     The  ground  of  a  fiat  is,  that  the  bankrupt  has 
Lamplouoh.    ^^  defeated  or  delayed  "  his  creditor,  which  is  impossible 
to  allege  when  the  debt  was  actually  tendered. 

Even  though  the  tender  had  not  been  l^ally  formal, 
yet  it  was  against  all  equity  and  good  faith  subsequently 
to  issue  a  fiat. 

Mr.  Bethell  and  Mr.  Arnold^  contra^  were  stopped  by 
the  Court. 

The  Chief  Judge  :  — 

This  fiat  is  not  disputed  because  issued  for  any  pur- 
pose not  sanctioned  by  law,  or  because  not  beneficial  to 
the  creditoi*s ;  but  on  the  ground  of  there  being  no  peti- 
tioning creditor's  debt. 

In  fact,  this  is  a  mere  struggle  between  the  trustees 
and  the  assignees.  A  tender  does  not  extinguish  a  debt, 
it  merely  is  a  bar  to  an  action ;  so  that  if  a  subsequent 
demand  be  made  and  payment  refused,  an  action  will 
lie.  But  here  the  tender  was  on  behalf  of  Ward^  and  a 
tender  by  Ward  would  not  be  pleadable  by  the  bankrupt 
in  an  action  against  him. 

Sir  John  Cross :  — 

Even  if  the  tender  had  been  on  behalf  of  the  bank- 
rupt, how  would  the  facts  stand  ? 

The  affidavits  for  the  docket  were  made  and  sent  off 
to  London  before  the  tender,  and  the  petitioning  credi- 
tor might  feel  that,  after  making  the  affidavit  of  debt,  he 
dare  not  accept  the  money. 

If  the  docket  were  struck,  it  would  be  an  invalid  psj^ 
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ment.     A  tender  after  action  commenced  is  too  late ;  by 
analogy,  a  tender  after  docket  struck  is  too  late,  (a) 


1834. 


Sir  George  Rose :  — 


Ex  parte 
Jones. 
In  the  matter 

If  the  money  were  paid  after  docket  struck,  it  would    Lampwogh. 
be  an  invalid  payment,  (b) 

Petition  dismissed. 


Ex  parte  BEAGUE.  —  In   the  matter  of  C.ofR. 

SCONSWAR.  May  5, 

_  1834. 

1  HERE  were  three  partners.      In  February  1833  a  a  joint  fiat 

joint  fiat  issued  against  two  of  the  partners ;  a  docket  i^o  pa^™^ 

bad  just  been  struck  for  a  separate  commission  against  '^*'*  oommi*- 

.  ,  ,  ,  ftioners  were  ap- 

the  third.    This  was  a  petition  praying  that  the  separate  pointed  in  pur- 
fiat  might  be  directed  to  the  same  commissioners  as  those  y^^c.  se 
to  whom  the  joint  fiat  had  been  directed.  ^  ^^'*  •««?«*« 

"  fiat  against  the 

third  partner 
ikg      cf  A  cannot  be  di- 

Mr.  bwanston :  —  rected  to  the 

The  petitioning  creditor  (who  is  a  joint  creditor  of  the  ^Jll^""" 
three)  is  desirous  of  the  direction  of  the  Court.     The 
6  Geo.  4,  c.  16,  s.  17,  enacts  that  if,  after  a  commission 
issued  against  two  or  more  members  of  a  firm,  any  other 
commission  or  commissions  shall  be  issued  against  any 


sioners. 


(a)  A  tender,  to  be  valid,  must 
be  made  before  the  issuing  of  the 
wnt,Bac.Abr.Tender{D.)  for  that 
constitutes  the  actual  commence- 
ment of  the  suit ;  but  steps  taken 
by  a  plaintiff  in  contemplation 
only  of  an  action,  such  as  retain- 
ing an  attorney  and  instructing 
him  to  sue  out  a  latitat  against  a 
defendant,  or  even  an  application 


by  the  attorney  at  the  office  for 
a  writ,  will  not  deprive  the  de- 
fendant of  ihe  benefit  of  his  ten- 
der, if  it  were  made  before  the 
actual  commencement  of  the  suit. 
Briggs  V.  Calverley,  8  T.  R.  629. 
(b)  See  ex  parte  Thompson,  1 
Ves,  jun.  157;  ex  parte  Gedge, 
3  Ves.  349;  ex  parte  Broume, 
15  Vei.  472. 
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1834. 

Ex  parte 

Baeeett. 

In  the  matter 

of 

Barratt. 


Mr.  Swanston  for  the  petitioner,  who  was  both  peti- 
tioning creditor  and  assignee. 

Mr.  Koe  for  the  respondent :  —  One  sixth  is  taxied  df 
the  aggregate  amount  of  the  four  bills ;  but  they  ought 
to  be  taken  separately,  in  which  case,  as  one  axth  was 
not  taxed  off  the  195/.  bill,  the  respondent  ought  not  to 
pay  the  costs  of  its  taxation.  The  bills  were  for  distinct 
matters:  the  195/.  bill  was  for  business  done  under  the 
bankruptcy  for  the  petitioner,  first  in  his  character  of 
petitioning  creditor,  and  second  in  his  character  of  as- 
signee; the  78/.  bill  was  for  conveyancing  busines 
transacted  for  the  petitioner  as  a  mortgagee  under  the 
bankruptcy ;  and  the  14/.  bill  was  for  the  costs  of  an 
action,  quite  independent  of  all  the  other  transacdons. 


The  Chief  Judge  :  — 

The  rule  in  the  common  law  courts  is^  that  if  one 
sixth  be  taxed  off,  the  solicitor  is  to  pay  the  costs  of 
taxation ;  if  less,  the  costs  are  in  the  discretion  of  the 
Court,  (a)  1  Tidd,  Prac.  K.  B.  337,  edit  5.  This 
rule  is  followed  in  equity,  1  Turn,  if  Fen.  Ch.  Ptac.  864^ 
and  adopted  in  bankruptcy.  (A) 

This  rule  is  not  contested,  but  it  is  urged  that  the 
bills,  being  for  separate  matters,  are  to  be  taxed  sepft- 
rately,  and  the  costs  to  depend  on  the  taxation  of  each. 


(a)  ^*  And  the  said  respective 
Courts  are  thereby  authorized  to 
award  the  costs  of  such  taxation 
to  be  paid  by  the  parties,  accord- 
ing to  the  event  of  the  taxation 
of  the  bill ;  that  is  to  say,  if  the 
bill  taxed  be  less  by  a  sixth  part 
than  the  bill  delivered,  then  the 
attorney  or  solicitor  is  to  pay  the 
costs  of  the  taxation ;  but  if  it 


shall  not  be  less,  the  Court  in 
their  discretion  shall  chai]ge  the 
attorney  or  client  in  regard  to 
the  reasonableness  or  unreasoo- 
ableness  of  such  bill.*'  8  Geo.  S, 
c.  23,  8.23,  made  perpetual  by 
30  Geo.  2,  c.  19,  8.75. 

{b)  Ex  parte  WetUdl^sVet^i 
Bea.  141. 
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If  one  of  these  bills  had  been  against  Barrett  as  petition-        1 834. 
ing  creditor,  and  another  against  Barrett  and  some  other 

person  as  assignees,  &c.  it  might  create  some  such  dis-      Barrett. 

•:n^*:^»  In  the  matter 

tinction.  r. 

In  the  present  case  it  is  immaterial  that  the  matters      Barrett. 

are  distinct     The  sum  taxed  off  must  be  calculated  on 

the  aggr^ate  amount  of  alt  the  bills. 

Sir  John  Cross :  —  If  the  three  bills  had  been  proved 
to  have  been  distinct  I  should  have  felt  some  doubt,  but 
that  is  not  established.     I  concur. 

Sir  George  Ease:  —  This  is  a  question  of  general 
practice,  not  in  bankruptcy  only,  which  on  this  point  is 
adopted  from  that  of  Chancery  and  the  other  courts.  If 
one  sixth  be  taxed  off.  the  costs  are  of  course ;  if  less 
than  one  sixth,  then  they  are  in  the  discretion  of  the 
Court.  This  rule  was  always  followed  by  Lord  Eldon 
in  bankruptcy ;  and  I  feel  convinced  that  there  have  been 
cases  where  the  same  rule  has  been  followed  when  there 
were  several  bills.  The  present  objection  was  never 
bdbre  taken,  which  is  a  strong  circumstance,  though  not 
conclusive,  against  its  validity.  The  order  for  taxation 
restrains  an  action.  Suppose  the  bills  distinct^  did  they 
not  neverthelesa  furnish  one  entire  ground  of  action 
which  was  restrained  by  the  order  ?  Only  one  account 
was  ordered  to  be  taken. 

Costs  of  the  original  petition^  of  this  taxation,  and 
of  and  incidental  to  this  petition,  to  be  paid  by  the' 
respondent. 
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nance. 


C.  of  R.  Ex  parte  HALL.  —  In  the  matter  of  HALL 

May  7, 

The  petition  stated  that  a  fiat  issued  on  the  2lstof 

After  the  choice    _  .^««.  .  ,  .  .  ,        ,  i 

of  assignees,  the  June  1832  against  the  petitioner  and  others;  that  on 
^krj^y^oX  ^^^  28th  of  August  1832  the  commissioners,  under  the 
as  to  the  bank-    direction  and  at  the  request  and  recommendation  of  the 

rupt*s  allowance  ,  __ ,, 

for  mainte-         assignees,  made  the  following  order :  ^*  That  JtJin  Hall 

the  elder,  Joseph  Hall,  and  Thomas  Hall  shall  receive  the 
sum  of  2/.  per  week,  until  they  have  passed  their  final  ex- 
amination." «That  the  final  examination  of  the  petitioner 
had  been  postponed  from  time  to  time,  and  that  on  the 
14th  of  February  1833  he  attended  to  pass  his  final  ex« 
amination,  and  produced  his  balance  sheets,  but  they 
were  rejected  by  the  commissioners,,  and  the  jexamination 
of  the  petitioner  and  the  other  bankrupts  was  adjounied 
sine  die.     That  the  ground  of  the  rejection  was,  because 
the  petitioner  would  not  alter  them  so  as  to  make  them 
correspond  with  the  balance  sheet  of  Joseph  Hallj  whidi 
the  petitioner  could  not  conscientiously  do^  as  he  be- 
lieved that  his  balance  sheets  were  correct.     That  since 
the  4th  of  October  1832  the  allowance  had  been  with- 
held by  the  assignees.     That  he  could  not  recommence 
in  business  for  want  of  his  certificate,  which  he  otherwise 
could  do  with  the  assistance  of  his  friends,  and  that  be 
had  been  compelled  to  apply  to  the  parish  officers  for 
relief. 

This  was  a  petition  by  Thomas  Hall  for  the  arrean 
of  his  allowance,  and  that  the  commissioners  might  be 
ordered  to  pass  the  last  examination  under  the  balance 
sheets  already  produced. 

The  reason  given  by  the  assignees  for  discontiooii^ 
the  allowance  was  want  of  funds. 


I 
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The  petilioner  had   paid  16«.  in  the  pound  on  his        1834. 
eparate  estate*  

Ex  parie 
Hall. 

Mr,  Montagu  for  the  petition :  —  ^"  ^^e  ^'na«er 

By  6  Geo.  4.  c.  16.  s.  114.  it  is  enacted,  "  That  it         Hall. 
mil  be  lawful  for  the  commissioners,  before  the  choice 

■ 

"  assignees,  and  after  such  choice  with  the  approbation 
*  the  commissioners  testiBed  in  writing  under  their 
mds,  from  time  to  time  to  make  such  allowance  to  the 
inkrupt  out  of  his  estate,  until  he  shall  have  passed 
s  last  examination,  as  shall  be  necessary  for  the  sup- 
>rt  of  himself  and  family." 

The  order  made  by  the  commissioners  for  the  allow- 
ice  being  on  the  proceedings,  the  assignees  have  no 
jht  to  refuse  to  pay  it  regularly. 
The  examination  is  indeed  adjourned  sine  die.  But 
iy?  Because  the  bankrupt  cannot  alter  his  balance 
eet,  which  is  correct,  to  tally  with  one  which  is  in- 
rrect.  This  custom  of  adjourning  an  examination 
te  dicj  because  the  commissioner  is  dissatisfied,  is 
ghly  improper,  and  never  could  have  been  contem- 
ated  by  the  legislature.  If  the  bankrupt  did  not 
tisfy  the  commissioners,  he  should  have  been  at  once 
mmitted,  and  then  the  question,  whether  he  were 
und  to  act  as  required  ?  could  be  brought  before 
tne  court  on  habeas  corpus. 

The  intent  of  an  adjournment  sine  die  was  to  prevent 
e  bankrupt  harassing  the  assignees  by  continued  ex- 
linations,  and  not  to  be  used  as  a  means  of  punishing 
3  bankrupt. 

But  it  is  quite  a  mistake  to  imagine  that  a  commis* 
•ner  should  not  pass  the  last  examination,  because  he 
rceives  the  bankrupt  has  not  given  a  true  account  of 
1  property ;  that  may  be  a  reason  for  passing,  as  an 
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1834*        indictment  cannot  be  preferred  till  after  the  bankrupt 

Ims  passed  his  last  examination. 

Ex  parte 
Hall. 

In  the  matter       j^^.  Swanston,  contra j  contended,  the  Court  had  do 
of 
Hall.         power  over  the  assignees  in  respect  of  the  allowance. 

The  Chief  Judge:  — If  the  act  authorized  the  com- 
missioners to  make  the  allowance,  and  they  did  so,  and 
the  assignees  refused  to  pay  it,  the  Court  nught  inter- 
fere; but  the  act  only  enables  the  commissioners  to  make 
the  order  till  the  choice  of  assignees,  alter  which  the 
assignees  may  make  the  order  with  the  consent  of  the 
commissioners.  It  is  clear  that  the  commissioners  oouU 
not  alone  make  the  order  on  which  this  bankropt 
claims,  and  the  Court  cannot  make  any  order  on  this 
petition. 

Sir  John  Cross :  —  Putting  the  case  roost  &?oi]nblj 
for  the  bankrupt,  granting  that  the  assignees  and  com- 
missioners agreed,  in  the  regular  way,  that  an  aOov- 
ance  should  be  made,  how  then  would  the  case  stand? 
'llie  bankrupt  says«  the  commissioners  ought  to  hate 
passed  his  last  examination.  The  moment  he  passed  hb 
allowance  ended,  and  yet  he  demands  the  arrears  be- 
cause  he  has  not  passed ;  that  is  to  say,  be  asb  an 
annuity  of  100/.  a  year  for  not  passii^. 

PetitioD  dismissed.     Costs  not  asked. 
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In  the  matter  of  LAWRENCE.  C.  of  R. 

May  8, 

The  commission  issued  in  1830.     In  October  1833        ^®^*- 
the  bankrupt  passed  his  last  examination.  sole  ex^utor  * 

A.  B.  by  his  will  left  C.  2).,  E.  F.y  and  the  bankrupt  ^ho  becomei 

*'   ^        ^  ^  ^  '^     bankrupt  may 

trustees  of  his  will,  and  his  {A*  JB.'s)  wife  and  the  bank-  sign  his  own 
rupt  executors.     C  D.  and  E,  F.  disclaimed  the  trust,        '  ^ 
and  the  bankrupt,  as  acting  trustee  and  executor,  re- 
ceived sums  on  account  of  the  testator's  estate. 

By  an  order  of  the  Vice-Chancellor,  in  May  1831, 
on  the  petition  of  the  executrix,  a  reference  was  made 
to  the  commissioners  to  take  an  account  of  what  was  due 
by  the  bankrupt,  and  the  executrix  was  to  prove  for  the 
same.  The  commissioners  found  9,450/.  due  to  the  tes- 
tator's estate,  and  admitted  the  proof  accordingly. 

The  executrix  died  in  1833,  leaving  the  bankrupt  and 
two  others  executors  of  her  will;  the  two  others  re- 
nounced probate,  and  the  bankrupt  thus  became  her 
sole  executor. 

The  debts  above  20L  amounted  altogether  to  19,142/., 
proved  by  thirty-seven  creditors ;  the  debts  under  and 
up  to  20/.  amounted  to  190/.,  proved  by  thirteen  cre- 
ditors. 

Forty-two  creditors  had  signed  the  certificate,  whose 
iebts  amounted  to  7,549/.,  being  more  than  three  fifths 
in  number  and  value  of  those  proving  for  20/.  and  up- 
vrards,  excluding  the  executorship  debt. 

The  bankrupt,  as  surviving  e:i^ecutor,  had  signed  his 
dwn  certificate,  but  tlie  commissioners  refused  to  allow 
it  to  pass  with  his  signature,  and  expressed  a  desire  that 
be  should  obtain  the  opinion  of  the  Court  thereon. 

Mr.  Swanston,  for  the  petition,  said,  if  the  bankrupt 
could  not  sign  it  was  impossible  for  him  to  procure  his 
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1834.        certificate,  as  the  debt  would  be  included  in  the  calcu- 

'  lation  of  the  requisite  number  and  value,  and  cited  ex 

In  the  matter  _,_  ,  •^t  o    ^  , 

of  parte  ShaWj  1  uL  §•  J.  1. 

Lawrence. 

The  Chief  Judge  :  —  I  see  nothing  to  prevent  th^ 

bankrupt  signing  the  certificate ;  the  necessity  for  this  is 

caused  by  the  death  of  the  executrix  and  actiu  Dei 

neminifaciajt  ivjuriam. 

Sir  John  Cross :  —  In  Cooper's  case,   Cookej  462,  a 
similar  order  to  that  now  asked  was  made,  (a) 

(a)  Cooper's  case,  Green,  B.  L.  principal  creditor  under  his  owd 

260,  and  Cooke^  462,  is  as  fol-  commission,  and  as  such  he  had 

lows  : —  signed  the  commisdoners'  cerri- 

Upon   petition    preferred    by  ficate  of  his  own  conformityi  and 

creditors  to  the  late  Lord  Chan-  also  chosen  himself  sole  aaqgnee 

cellor.  Earl  Hardunckcy  praying  under  the  commission  taken  oat 

for  the  removal  of  a  sole  as-  against  himself»  and  alleges  that 

bignee,    and    that  his  Lordship  he  is  not  obliged  to  render  any 

would  not  confirm  the  commis-  account,  because  he  cannot  do  it 

bioners'  certificate  of  the  bank-  to  any  body  but  himself. 
rupt*s  conformity,  the  case,  upon        Which  petition,  on  the  bear- 

the  allegations  suggested  there-  ing,  was  dismissed  by  the  Chao- 

in,  appeared  singularly  remark-  cellor,  because  his  Lordship  de» 

able ;    for    they    stated    (inter  clared    that    every   rule,  every 

alia)  that  the  clerk  to  the  com-  maxim,  and  every  prindple  of 

mission  was  the  petitioning  ere-  law,   concurred    in    recognizing 

ditor,  and  sued  it  out;  and  that  the  claim  in  question.    Itisvdl 

the  present  assignee's  father,  be-  known  (said  his  Lordship)  that, 

ing  the  principal  creditor  under  by  the  law  of  England,  the  act  of 

the  commission,  had  chosen  him-  God  or  of  the  law  can  do  no 

self  sole  assignee,  and  that  he  man  any  injury  or  wrong;  bot 

had  since  departed  this  life  in-  in  case  I  was  not  to  dbmiss  this 

testate,  leaving  his  said  son,  the  petition,  the  act  of  God,  as  wdl 

bankrupt  (and  now  sole  assignee  as  of  the  law,  would  do  the  per- 

under  his  own  commission),  his  son  against  whom  it  is  preferred 

only  heir  at  law,  whereby  the  an  irreparable  injury;  forastbe 

said  intestate's  said  son  became  original  creditor  died  intestitt) 

his  sole  personal  representative,  leaving   the  bankrupt  bis  only 

and  thereby,  as  he  insisted,  tlie  son,  and  consequently  unirertt' 
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Sir  George  Rose :  —  1834. 

In  this  case  there  is  a  diflBculty  arising  from  the  bank-        the  matter 

upt  being  a  trustee  under  the  will,  as  well  as  executor.  of 

Lawrence. 

eir,  if  I  was  to  be  of  opinion  they  are  to  be  considered  as  cen- 
is  representative  had   no  legal  tering  in  several  persons,  and  as 
ght,  the  person  of  the  present  distinct  rights ;  the  party  there- 
loknipt  could  never  be  released,  fore  entitled  to  them  may  ex- 
t  no  other  creditor  is  qualified  ercise  them  separately;    as,  for 
>    sign    for   him  the  commis«  instance,  a  mortgagee  has  many 
oners'  certificate.   Nor  can  any  remedies  to  recover  his  money : 
erson  be  legally  qualified  for  the  Chancery  cannot  enjoin  such 
lat  purpose  during  the  life  of  a  creditor  from  proceeding  on  his 
ankrupt.  Besides,  what  a  strange  bond  in  ejectment  and  action  of 
onstruction  must  I  put  on  the  covenant,  as  also  on  a  bill  for 
ight  in  question  ?    for  then  I  a  foreclosure  on  all  these  at  one 
lust  declare  that  both  the  act  and  the  same  time ;  and  such  in- 
f  God  and  of  the  law,  viz.  the  junction  hath  been  refused  here, 
eath  of  the  intestate,  and  the  because  no  court  of  justice,  much 
dministration  granted,  and  le-  less  a  court  of  equity,  can  de- 
ally  granted,  to  the  surviving  prive  a  subject  of  his  birth-rights, 
on  and  heir,  operate  so  far  as  to  which  he  is  entitled  by  the  law 
0  make  the  residue  of  the  in-  of  his  country,  one  of  which  is 
estate's    estates   liable    to    the  a  right  to  bring  an  action  for  re- 
lemands  of  the  administrator's  covery  of  every  species  of  pro- 
reditors,  but  that  those  acts  do  perty,  though  each  accrues  from 
lot  discharge  his  person,  where*  one  and  the  same  cause.    And 
>y  the  very  end  and  true  spirit  in  answer  to  the  objection  that 
»f  the  bankrupt  laws  would  be  courts  of  justice,  especially  those 
iMolutely  defeated ;  for  the  pay-  of   conscience,   should    prevent 
aent  of  debts  releases  the  per-  circuity  and  multiplicity  of  ae- 
on in  all  cases ;  but  under  the  tions,    and   more    so  vexatious 
mnknipt  laws  the  bankrupt's  all,  suits  (which  those  in   question 
bough  ever  so  deficient  towards  are    contended    must    be    con- 
Miyment,  operates  not  only  to  sidered),  his  Lordship  observed, 
Jie  full  discharge  of  his  debts,  that  discharging  the  debt  would 
iMit  also  to  the  absolute  release  put  a  stop  to  all  the  proceedings 
of  his  person.  at  once.    But  to  mention  a  case 
When  the  law  casU  (continued  rather  more  in  point,  the  same 
the  Chancellor)  diflerent  rights  person  may  prove  a  debt  under 
on  one  and  the  same  individual,  «  commission  in  his  own  right, 

G  G   4 
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1834*        A  trustee  cannot  sign  without  a  breach  of  trust   Powd 

V.  Evans 9  5  Fes.  839.     I  cannot  approve  of  that  de- 

of  cision,  but  such  is  the  law  as  there  decided.    If  the 

Lawbbnce.     bankrupt,  by  signing  as  trustee,  commit  a  breach  of 
trust,  that  may  be  dealt  with  in  another  court. 

The  bankrupt  is  executor,  and  there  is  nothing  to 
prevent  his  proving,  and  having  proved  there  is  oothiog 
to  prevent  his  signing  his  certificate,  only  that  the  Coiut 
may  refuse  to  allow  the  certificate,  unless  the  baokropt 
had  leave  to  sign. 

On  the  whole,  as  the  bankrupt  is  not  restrained  by 
positive  enactment,  I  am  of  opinion  that,  in  this  case,  ik 
legal  right  to  sign  the  certificate  follows  the  right  to  proTe. 

Per  Curiam :  —  We  think  the  commissioners  will  not 
act  improperly  in  allowing  the  certificate  to  pass  with 
the  signature  of  the  bankrupt. 

another  as  executor,  a  third  as  defraud  the  creditors  of  tbe  sod, 
administrator, a  fourth  as  assignee  for  that  the  debt  of  the  pecition- 
to  a  bankrupt,  and  a  fifth  in  ing  creditor  (the  deik  to  tbe 
right  of  his  wife.  So  one  and  commission)  was  coUustre,  ami 
the  same  person  may  be  peti-  contracted  on  purpose  to  w^ 
tioning  creditor,  represent  the  port  a  friendly  commission,— as 
whole,  body  of  creditors,  and  this  allegation  is  not  eren  fo 
choose  himself  sole  assignee  un«  much  as  attempted  to  be  made 
dcr  one  and  the  same  commis-  out  by  any  sort  of  evidence,  it 
sion,  which  is  not  unusual,  for  it  must  be  totally  disregarded ;  and 
always  happens  when  no  creditor  I  cannot  presume  fraud  in  ao/ 
but  the  petitioning  one  appears  case,  especially  in  such  a  one  s« 
till  after  such  choice  is  made,  the  present  appears  to  the  Couit. 
His  Lordship  concluded :  **  This  And  indeed  was  there  such  col- 
certificate  is  legally  signed ;  there  lusion  as  suggested,  tbe  deceaieil 
is  no  suggestion  of  concealment,  has  made  the  bankrupt's  ertS- 
nor  any  imputation  of  fraud ;  for  tors  ample  amends,  by  enabliflg 
as  to  the  allegation  in  the  peti-  him  perhaps  to  pay  every  one  of 
tion,  that  the  clerk  to  the  com-  them  20s.  in  the  pound,  tbougii) 
mission  and  the  father  and  son  may  be,  against  his  intentk>o " 
combined  together  in  order  to 


^         * 
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Ex  parte  FOULGER.— In  the  matter  of  PALMER.      C.  of  R. 

Mat/  8, 

1  HIS  was  a  petition  to  supersede,  presented  by  the  _. 

petitioning  creditor.  tion  has  been 

A  judgment  creditor,  who  disputed  the  validity  of  the  the  verdict'is " 

commission  on  the  c^round  that  the  bankrupt  was  not  a  ■^"*?  ^j*® 

trader  subject  to  the  bankrupt  laws,  brought  an  action,  «nd  the  Umk- 

and  obtained  a  verdict  against  the  validity  of  the  com-  the  fiat  may  be 

wmltMl^n  superseded  on 

mission*  ^. '^    ^.^.      g, 

the  petition  of 

The  petitioning:  creditor,  findincc  he  could  not  support  the  petitioning 

'^  .  .  .  creditor,  though 

the  commission,  petitioned  to  supersede.     The  creditors  the  bankrupt 
who  had  oroved  were  eleven  in  number,  to  the  amount  ^H^^  «urrcn- 
of  14,886/.,  of  whom  ten,  to  the  amount  of  14,135/., 
consented  to  the  supersedeas.    The  creditor  who  refused 
to  consent  did  not  oppose  this  petition. 

The  petitioner  positively  denied  any  collusion  with 
the  bankrupt,  and  stated,  he  was  solely  actuated  by  the 
difficulty  in  which  he  was  placed  by  his  inability  to 
enforce  the  commission. 

It  being  known  that  the  commission  was  disputed,  no 
one  would  consent  to  become  assignee. 

Various  orders,  enlarging  the  time  for  the  bankrupt's 
surrender,  were  obtained  by  tlie  provisional  assignee,  the 
last  of  which  expired  after  the  action  had  been  tried, 
without  the  bankrupt  having  surrendered,  whereon  the 
commissioners  caused  the  bankrupt  to  be  proclaimed  for 
non-surrender. 

The  bankrupt  was  in  Jamaica. 

The  petition  was  heard  on  the  13th  of  February  1833, 
when 

Sir  George  Rose  objected,  that  the  petition  could  not 
be  heard,  as  the  bankrupt  had  not  surrendered. 
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1834.  Mr.  Tumefy  for  the  petition,  urged  that  there  bei 

'  a  verdict  airainst  the  validity  of  the  commission  it 

FouLGER.       invalid  and  void  at  law,  and  the  bankrupt  had  coi 
In  the  matter  fitted  no  felony  in  not  surrendering.     But  even  if  h 
Palmer.       had,  this  was  not  the  petition  of  the  bankrupt,  to  whi^    ^ 
the  objection  of  non-surrender  might  or  might  not  . 

a  valid  objection,  but  of  the  petitioning  creditor,  who  I"^^^ 
no  influence  over  the  bankrupt,  and  who  was  hanu^^^ 
by  the  pendency  of  a  commission  he  could  not  supporr^z 
law ;  and  he  cited  ex  parte  RoberUj  2  Rose,  374 ;  ex  parte 
darling  y  2  GL  8f  J.  35 ;  ex  parte  Lavender^  1  Jtase^  55 ; 
ex  parte  Glynn^  Mont.  128 ;  ex  parte  NorcoU,  Mont,  281^ 

In  none  of  these  cases  had  the  commission  been  de^ 
clared  invalid  at  law^  as  this  had. 

The  latest  case  is  ex  parte  Drake^  Mont.  490,  wher^^ 
the   Chief  Judge  said,  ^'  The  only  case  exciting  an3^ 
doubt  in  my  mind  was  ex  parte  NichollSf  2  GL  ^J.  101    ^ 
There  the  petition  was  presented  within  the  forty-tw 
days,  as  it  was  in  the  case  now  before  the  Court.     Bib 
in  ex  parte  NichoUsy  justice  required  that  the  gen 
rule  should  be  relaxed,  on  the  ground  that  it  was  absur<3 
and  impossible  to  surrender  to  a  commission  dearly 
illegal  on  the  face  of  the  proceedings  themselves." 

Is  that  not  the  case  here  ?     The  proceedings  them- 
selves show  that  the  trading  would  not  support  a  com- 
mission ;  the  bankrupt  was  described  as  a  *^  ship  owner.* 
On  the  trial,  which  was  before  Lord  Tenterdenj  the  juiy 
were  inclined  to  find  that  tliere  was  a  sufficient  trsdiDg 
to  support  the  commission  ;  but  his  Lordship  told  them 
he  would  undertake  to  tell  them  that  there  was  no  sacb 
trading  as  would  support  a  commission,  whereon  the 
verdict  was  given  which  upset  this  fiat. 

Ex  parte  Clarke^  Mont.  Sf  Bli.  384,  is  the  only  instance 
where  the  petitioning  creditor  presented  a  petition  to 

11 
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supersede,  except  ex  parte  WUkinscm^  1  GL  §*  Jl  387,        1834. 
and  there  the  bankrupt  concurred,  ivhich  rendered  the        

.  .  Ex  parte 

case  suspicious.  Foulgkr. 

The  bankrupt  is  in  Jamaica,  and,  being  informed  that  ^°  the  matter 
the  commission  is  invalid,  refuses,  as  the  petitioner  b       Palmea. 
informed,  to  be  at  the  trouble  and  expence  of  coming 
oyer  to  this  country  to  surrender  under  an  invalid  com- 
mission, though  he  has  expressed  his  willingness  so  to 
do  if  its  validity  were  established. 

The  Chief  Judge  :  — 

In  ex  parte  Roberts,  2  Hose,  374,  the  separate  com- 
mission only  was  superseded,  to  give  effect  to  a  joint 
commission ;  the  bankruptcy  was  not  superseded. 

I  do  not  perceive  that  the  petition  being  by  the 
petitioning  creditor  creates  any  distinction. 

I  recollect  that  in  ex  parte  Ckarke,  Mont.  §*  Bli,  384, 
the  circumstances  of  the  case  produced  a  strong  impres- 
aon  on  my  mind  that  the  petition  was  one  in  which  the 
bankrupt  was  concerned. 

Sir  John  Cross  :  — 

I  understand  the  petitioning  creditor  to  say,  I  have 
wronged  the  bankrupt  in  issuing  this  fiat,  and  I  desire  to 
right  him  again  by  superseding  it.  The  objection  is, 
diat  the  bankrupt  ought  first  to  surrender;  but  if 
the  fiat  be  invalid,  there  may  be  no  power  over  him 
under  it. 

This  fiat  is  one  which  must  be  entered  or  roistered 
in  Jamaica,  which  will  prevent  the  alleged  bankrupt 
selling  his  estates  there.  As  there  exist  cases  where 
commissions  have  been  superseded  without  surrender,  it 
may  deserve  consideration  whether  it  should  not  be  done 
in  this  case. 
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1834.  Sir  George  Rose  :  — 

If  the  fiat  be  supersededy  we  render  the  petitioning 
FouLGER.      creditor  liable  to  an  action  by  the  bankrupt. 
In  the  matter       j  ^^^  of  opinion,  that  as  the  bankrupt  has  not  surren- 
Palmer.       dered,  the  commission  should  not  be  superseded ;  it  may 
however  be  impounded,  which  will  furnish  all  the  pro- 
tection the  petitioning  creditor  can  desire,  and  in  erery 
other  circumstance  have  the  same  practical  effect  as  a 
supersedeas.     As  soon  as  the  commission  is  impoonded, 
the  messenger  will  give  up   possession,  and  the  pro- 
visional assignment  be  vacated,  and  the  petitioning  au- 
ditor will  be  at  liberty  to  bring  an  action  for  his  debt. 

Curia  admsare  vnU, 

May  8.  The  Chief  Judge  :  — 

I  have  examined  the  proceedings  in  this  bankmptcj, 
and  see  no  reason  to  suspect  that  the  action  at  law  was 
not  fairly  defended  by  the  petitioner,  and  properly  de 
cided  against  him.  I  am  therefore  satisfied  that  Mr.  Pal- 
mer was  not  a  trader  within  the  purview  of  the  bank- 
rupt laws;  and  as  more  than  a  twelvemonth  has  dow 
elapsed  since  this  matter  was  brought  before  tliis  Court, 
and  no  creditor  has  interposed  in  support  of  the  commis- 
sion, I  think  that,  under  the  peculiar  circumstances  of 
this  case,  the  commission  may  be  safely  superseded 
without  impeaching  the  propriety  of  the  general  rule 
requiring  the  previous  surrender  of  the  bankrupt. 

Per  Curiam :  —  Let  the  commission  be  superseded, 
with  costs,  as  prayed. 

END  OF  CASES  IN  EASTER  TERM  1834. 
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JEa?  pcarte  NOKES.— In  the  matter  of  NOKES.  L.  C. 

May  22, 
Mr.  MONTAGU   applied,    at    eleven    o'clock,    to        1834. 
Ir.  Commissioner  Fonblcmque.    to    be  heard    at    the  Where  there  are 

*     '  not  the  requi- 

pening  of  a  fiat,  on  behalf  of  Mr.  Nokes,  against  whom  utes  to  support' 

1     J  .         J  a  fiat,  the  Chan- 

had  issued.  eeUor  wiU  re- 

commend  to  the 
commissioner  to 

Mr.  Fonblanque  stated  (a),  that  it  had  always  been  his  j^'n^^rti- 
pinion  that  it  would  be  expedient  that  the  declaration  judication,— 

r  1       1  1111  .1  n  *"^  *^  ***«  bank- 

i  bankruptcy  should  be  ex  partem  as  m  the  case  of  ruptcy  be  found, 
ijunctions,  but  that  the  person  declared  bankrupt  J^ni^ofthe'"" 
loiild   be   allowed   a  reasonable  time  to  show  cause  advertisement 

in  the  G^asette^ 

^nst  the  declaration,  and  publication  in  the  Gazette ;  —and  super. 
at  that  his  opinion  had  not  been  sanctioned  by  the  ^^' 
!gislature,  and  he  must  obey  the  law ;  and  consequently 
e  could  not,  without  the  consent  of  the  petitioning 
reditor,  permit  counsel  to  attend. 

The  petitioning  creditor  refused. 

Mr.  Montagu  then  applied  that  the  opening  of  the 
at  might  be  deferred  two  hours,  as,  it  being  the  first 
ay  of  term,  an  application  could  not  immediately  be 
lade  to  the  Lord  Chancellor  for  an  order  that  counsel 
bould  be  heard. 


Mr.  Fanblanque  said  he  could  not  so  defer  without 
he  consent  of  the  petitioning  creditor,  which  was  re- 

(a)  As  I  well  knew  the  fact  to  be. — B.  M. 
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1834.        fused.   He  accordingly  proceeded,  and  received  evidence 
"^""         in  support  of  the  fiat. 

Ex  parte 

NOKES. 

In  the  matter  Mr.  Montagu  immediately  attended  at  Westminster, 
NoKEs.  when  a  petition  was  presented  to  the  Lord  Chancellor, 
stating,  that  the  petitioner  had  not  been  engaged  in  trade 
for  seven  years ;  that  he  had  not  committed  any  act  of 
bankruptcy ;  and  that  the  petitioning  creditor  had  not 
any  debt  to  support  the  fiat ;  that  his  only  daim  was  on 
an  attorney's  bill,  which  had  never  been  delivered,  and 
on  which,  four  years  ago,  he  had  commenced  an  action, 
and  had  been  nonsuited,  and,  after  the  lapse  of  three 
years  had  commenced  another  action,  in  which,  a  few 
days  previous  to  the  issuing  of  the  fiat,  a  verdict  had 
been  found  against  him. 

The  petition  then  prayed  as  follows :  — 
Your  petitioner  therefore  most  humbly  prays  your 
Lordship  that  the  said  fiat  may  be  forthwith  rescinded 
and  annulled,  and  that  your  Lordship  will  be  pleased  to 
appoint  an  early  day  for  the  hearing  of  this  petition; 
and  that  in  the  meantime,  and  until  the  hearing  of  this 
petition,  the  said  C  E.  (the  petitioning  creditor)  may  be 
restrained  from  proceeding  with  the  prosecution  of  the 
^aid  fiat.     But  if  your  Lordships  shall  not  think  fit  so 
to  order,  then  that  your  petitioner  may  be  at  liberty  to 
attend  by  his  counsel  before  the  commissioner  at  the 
opening  of  the  said  fiat;  if  the  said  bankruptcy  shall 
be  found,  that  such  finding  may  be  returned  previous  to 
its  insertion  in  the  Gazette ;  and  that  until  it  has  been 
so  returned  to  your  Lordship,  that  such  insertion  may 
be  stayed  ;  and  that  the  said  C  E.  may  pay  all  the  costs 
of  and  incidental  upon  this  application,  &c. 

Mr.  Knight  and  Mr.  Montagu  applied  to  the  Lord 
Chancellor  for  his  Lordship's  intimation  to  the  com- 
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nissioner,  that  counsel  ought  to  be  heard  against  the  1834. 
^judication,  which  course  had  been  pursued  by  Lord 

^jgndhurit  in  ex  parte  Taylor^  Mont.  8f  Mac.  427.   They  Nokes. 

tated  that  no  affidavit  had  yet  been  filed  on  account  of  '"  the^matter 

be  very  pressing  nature  of  the  application,  which  would  Nokes. 
tot  permit  a  moment's  delay. 

Lord  Chancellor:  —  On  filing  an  affidavit  that 
here  is  not  any  other  debt  claimable  by  the  petitioning 
Teditor,  except  that  for  the  recovery  of  which  he  has 
leen  nonsuited  in  one  action,  and  a  verdict  has  been 
bund  against  him  in  another,  let  it  be  intimated  to  the 
ommissioner  that  I  think  this  a  proper  case  for  the 
mrty  to  be  attended  by  his  counsel. 

On  returning  to  Mr.  FofManquey  at  three  o'clock,  it 
ippeared  that  the  parties  had  been  examined  by  the 
x>mmissioner ;  but  that,  in  order  to  hear  the  result  of  the 
application  to  the  Lord  Chancellor,  the  commissioner 
lad  not  yet  proceeded  to  adjudicate. 

On  being  made  acquainted  with  the  intimation  from 
be  Lcnrd  Chancellor,  Mr.  Fonblanque  adjourned  the 
neeting  for  the  adjudication  till  next  day,  saying,  how- 
iwety  *<  It  is  still  open  to  the  other  side  to  contend  that 
xmnisel  cannot  be  heard  for  the  bankrupt.  The  Lord 
ISiancellor  intimates  a  wish,  and  when  a  Judge  merely 
leoommends  in  case  after  case,  where,  if  he  had  power 
o  order,  he  would  do  so,  it  might  lead  to  an  inference 
bat  be  has  no  power  to  make  an  order."  (a) 

(a)  Mr.  Christian  says,  '^  I  di-  is  expressly  given  him  by  statutes; 

ide  the  whole  jurisdiction  of  the  the  recommendatory  part,  which 

^Ibancellor  in   bankruptcy  into  is  now  by  far  the  greatest,  results 

rhat  I  shall  call  direct  and  man-  from  his  patronage  or  his  appoint- 

latory,  and  indirect  and  recom-  raent  of  the  commissioners,  and 

nendatory.  The  mandatory  part  his  power  to  displace  them  for 
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1834.  Mr.  Montagu  applied  for  leave  to  inspect  thedepo- 

"        sitions,  which  the  commissioner  permitted. 
NoKEs.  It  appeared  that  there  had  not  been  any  act  of  trading 

In  the  matter  JurJng  seven  years,  that  the  act  of  bankruptcy  was  lying 
NoKEs.  in  prison  six  years  ago,  and  that  the  petitioning  cre- 
ditor's debt  was  on  an  attorney's  bill  barred  by  the  sta- 
tute of  limitations,  but  said  to  be  recoverable  by  reason 
of  the  bankrupt  having  acknowledged  the  debt  about 
five  years  and  eleven  months  anterior  to  the  date  of  the 
present  fiat,  by  the  insertion  of  the  debt  in  his  list  of 
debts  under  a  commission  then  issued  against  him. 

On  the  next  day  Mr.  Montagu  attended,  and  was  per- 
mitted to  examine  the  petitioning  creditor,  &c.,  when 
the  facts  stated  in  the  petition  were  confirmed,  with  the 
addition,  that  a  rule  nisi  for  a  new  trial  had  been  granted 
since  the  fiat  had  issued. 

Mr.  Montagu  proposed  to  call  witnesses  to  disprofe 
the  allegations  of  the  petitioning  creditor. 

Mr.  Fonblanque  refused  to  permit  any  evidence  to  be 
adduced  on  behalf  of  the  bankrupt. 

Mr.  Montagu  stated,  that  the  permission  given  by  the 
Chancellor  would  then  be  wholly  useless,  and  that  wbeo- 
ever  counsel  did  attend  in  these  cases  before  commis- 
sioners, they  had  always  been  accustomed  to  examine 
and  to  adduce  witnesses,  as  was  done  in  re  Brya/tj 
1  Bme^  238,  which  was  before  the  first  list  of  commis- 
sioners, where  counsel  on  both  sides  attended  at  the 
opening;  and  in  ex  parte  Harcourt^  2  Base^  214,  before 
the  third  list  of  commissioners,  where  counsel  also  at- 

ever,  if  they  presume  to  act  con-  the  subject;  and  it  now  reonioi 

trary  to  his  recommendation  or  for  me  to  convince  the  profo- 

direction.    This  is  not  a  sudden  sional    reader    that   it  is  weD- 

thought;  long  ago  it  suggested  founded/' &c.  2C%m<MDi,B.I«^i 

itself  to  my  mind ;  it  is  confirmed  edit.  2d. 
by  a  thorough  investigation  of 
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tended ;  and  in  both  of  which  cases  witnesses  were  ex-        1884* 
amined  on  both  sides,  and  in  ex  parte  Taylor ^  MorU,  ff  ' 

Mac.  429 ;  and  that,  although  this  did  not  appear  in  the       N^ttT 
reports  of  the  cases^  the  fact  was  so;  and  the  observation  '°  the  matter 
made  by  counsel  in  ex  parte  Taylor,  Mont.  §-  Mac.  429,       Nous, 
would,  without  this  permissioa  to  discover  the  whole 
truth,  remain  unanswered,  as  it  would  be  the  greatest 
injustice  to  permit  a  man  to  be  ruined  by  peijured  wit- 
nesses, when,  by  the  admission  and  examination  of  wit- 
nesses in  the  adjoining  room,  the  conspiracy  might  be 
detected  and  the  peijury  exposed,  (a) 

(a)  Even  if  there  had  been  all  made  to  the  Chancellor,  in  con* 
the  requisites  to  support  the  fiat,  sequence  of  a  didum  in  ex  parte 
k  seems  that  after  a  lapse  of  time  Pmrsons,  I  Atk,  204,  his  Lordship 
to  considerable  the  Court  would  was  in  the  constant  habit  of  grant- 
sopenede,  particularly  if  subse-  ing  it.  This  dictum  is  as  follows : 
quent  creditors  would  be  injured :  ^  He  would  not  make  any  order 
•ee  ejt  parte  Bowet^  4  Ves.  175;  that  Mrs.  Partont  should  be  at 
«sr  parte  Bourne,  9  Gl,Sf  J.  141.  liberty  to  be  attended  by  counsel 
Perhaps  the  evil  o£  ex  parte  decla-  upon  her  examination,  as  is  prayed 
rations  of  bankruptcy  was  never  by  the  petition,  because  it  may 
•o  glaring  as  in  the  present  case;  be  made  a  precedent  in  other 
an  evil  which,  contrary  to  the  in-  commissions,  and  he  thought  an 
tention  of  the  Lord  Chancellor  inconvenience  would  arise  if  al- 
and of  every  person  who  has  re-  lowed  in  every  case,  and  there* 
ieeted  on  the  subject,  has  been  fore  only  recommended  it  to  the 
▼erymuch  increased  by  the  recent  commissioners  in  this  particular 
alteration  of  the  law.  Previous  instance  to  indulge  Mrs.  Parsons 
to  the  1  ft  S  W.  4,  c.  56,  the  four-  with  counsel,  but  would  make  no 
teen  lists  differed  in  their  prac-  order  for  that  purpose."  In  ex 
txei  most  of  them  permitted  the  parte  Taylor,  Mont,  4*  Mae.  4S7, 
attendance  of  counsel :  the  first  witnesses  were  examined  on  both 
ist  did  so  in  Bryanf9  case,  1  Rose,  sides,  and  thus  more  than  once  a 
S88;  the  third  in  Harcourt*s  case,  conspiracy  has  been  baffled,  and  a 
S  i?of^,  S03 ;  the  fourth  per-  family  saved  from  ruin.  Under 
mitted  it,  and  the  sixth ;  the  se-  the  old  law,  mercliants  and  trad- 
Tenth  did  not ;  the  eighth  did,  as  ers,  though  liable  to  be  ruined  by 
also  the  eleventh ;  and  in  any  ex  parte  declarations,  derived  a 
where  an  application  was  protection  from  having  the  judg- 
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1834.  Mr.  Fonbkmque :  —  My  opinion  remains  unaltered 

Ex  parte         Mr.  Montagu  then  urged,  tbat  there  being  a  verdict 

In  the  matter  against  the  debt,  which,  if  it  had  ever  existed,  was  of 

of  

NoKES.        ment  of  three  commissioners,  who  might,  indeed,  if  he  foood  difi- 

were  liable  to  an  action  if  they  culty,  advise  with  the  other  con- 

acted  improperly ;  under  the  pre-  missioners,  but  there  were  torn 

sent  act  the  evils  are  much  in«  men  who  never  found  any  <fifi- 

creased,  no  counsel  is  in  any  case  culty  till  the  answer  was  besri* 

to  be  admitted,  and  although  the  —To  this  the  Lord  GhaneeOar 

Chancellor   may  intimate    that  answered:  **  Another obsemtioD 

counsel  ought  to  be  heard,  he  is  of  hb  noble  and  learned  fineod 

to  remember,  that  Mr.  Montagu  which  struck  him  fordblj,  wai, 

was  in  thb  case  admonished  that  hb  objection   to  one  man  b  s 

the  intimation  of  the  Lord  Chan-  case   of  bankruptcy  ultiBttdf 

cellor  b  not  an  order  which  a  making  another  a  bankropt;  but 

judge  ofjrecordb  bound  to  obey-  that  was  here  provided  for.   Hii 

This  state  of  the  law,  of  which  noUe  and  learned  friend  aboot- 

all  persons  of  all  parties  have  in-  jected  to  give  the  power  of  mk- 

▼ariably  complained,  (Sir  S,  /?o-  ing  a  man  a  bankrupt  into  the 

mUly^LotdBrougham^SAr  B.Sug-  hands  of  the  new  judges.  Bj^ 

den^)  was  not  intended  to  be  con-  bill  it  certainly  was  provided  tkt 

tinned.   In  a  dd)ate  in  the  House  one  judge  could  eater  into  the 

of  Lords,  Sept.  S3,  1831,  Lord  inquiry,  but  itwas  abo  provided, 

Wynford  said:  "  Under  the  pre-  that  the  moment  he  fbnad  isj 

sent  law  a  man  could  not  be  do-  extraordinary  cfifficohy,  tsAa'u 

dared  a  bankrupt  without  the  point  of  fiKt  or  in  poiat  of  bv, 

concurrence  of  three   commi»>  he  was  obliged  to  call  IbrfiutlMr 

sioners,  and  they  ought  not  to  awittance.    H^  however,  k  va 

adjudge  a  man  a  bankrupt  until  dear  that  the  aaa  bad  ben  s 

he  had  been  heard  in  hb  defence.  trader,and  thai  he  badcoaaattsd 

He  must  therefore  protest  i^gainst  an  act  of  baakiuptcy,  as  tbit  b 

the  merchants  and  bankers  of  thb  bad  a  note  oa  hb  ftec^  the  €oa> 

country  being  rendered  liable  to  missioncr  then  decided  the  ess. 

be  posted  in  theGaiette  as  bank-  If  it  were  not  a  dear  cmt,  tb 

nipts»  to  be  divested  of  all  their  coauaisuoacr  atgoaraed  it  fat 

property,  their  business  stopped,  further  coaadei  adoa^  aad  iki 

and  themsdves  and  their  fiunilies  obtained  the  anslaaee  of  t«a 

turned  out  of  their  houses  on  an  other  coaaisBoaers;  the  tb« 

ex  jMurie   hearing   before    one  sitting   togethei   would   decide 

commissioner:  the  commisiioner  upon   the    iKta^ 
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many  years  standing,  and  the  trading  and  acts  of  bank-        1884. 
ruptcy  being  so  long  ago,  the  bankruptcy  ought  not  to         

be  declared.  ^on^ 

^ In  the  matter 

[ of 

Bccordingly.     He  apprehended,  isted.    At  present  a  man  might         NoKSi. 

therefore,  that  a  man  would  never  be  made  a  bankrupt  and  his  goods 
be  found  a  bankrupt  by  one  com-  taken  jxissession  of>  and  he  know 
raisnoner  in  any  but  a  straight-  nothing  whatever  about  it.  It  had 
forward  and  plain  case ;  at  pre-  been  long  objected  to^  but  it  was 
sent,instndght-forwardcases,one  impossible  to  say  more  about  it, 
oommissioner  did  the  business,  unless  some  tolerable  easy  and  safe 
ind  the  moment  a  necessity  arose  means  of  abolishing  the  practice 
for  what  was  called  a  private  ex-  could  be  suggested.  In  Scotland, 
unination,  which  only  took  place  on  a  petition  for  a  sequestratiou 
In  cases  of  difficulty,  then  the  which  is  a  proceeding  in  the  na- 
other  two  came  to  hb  assistance,  ture  of  a  commission  of  bankrupt, 
■nd  the  whole  three  took  the  ten  days  time  is  given  the  party 
case  into  their  hands.  His  ob-  before  execution ;  that  is  to  say, 
feet  had  been  to  select  whatever  a  rule  niti  was  taken  out,  which 
was  good  or  worthy  of  preserva-  expired  in  ten  days,  giving  the 
tioQ  out  of  the  present  system,  party  an  opportunity  of  super- 
and  in  this  instance  he  propos-  seding  the  commission.  It  was 
ed  that  the  new  commissioners  one  thing,  however,  to  have  a 
should  proceed  on  the  principle  system  of  law  long  established  in 
on  which  all  the  lists  now  act,  a  country  which  had  never  known 
bat  with  a  great  improvement  in  a  different  system,  and  it  was 
ocmsequence  of  the  provision  another  thing  to  introduce  a 
which  had  been  made  for  cases  practice  into  a  country  which 
in  which  any  thing  like  difficulties  had  never  known  any  thing  wbat- 
■rose.  Hb  noble  and  learned  ever  of  it;  and  therefore  it  by 
firiend  had  said,  that  there  ought  no  means  followed,  because  the 
to  be  a  notice  given  to  a  bankrupt  system  worked  well  in  Glasgow, 
before  you  take  possession  of  his  that  it  would  also  be  beneficial 
property,  and  that  he  ought  not  in  Liverpool  or  London.  That 
to  be  found  a  bankrupt  ex  parte,  was  no  doubt  a  question  well  de- 
Tbat  was  a  subject,  as  his  learned  serving  of  discussion ;  and  ac- 
and  noble  friend  well  knew,  cordingly  he  begged  to  state  to 
which  had  been  a  question  of  their  Lordships,  and  to  his  noble 
long,  anxious,and  difficult  inquiry  and  learned  friend,  that  it  had 
amongst  legblators  and  lawyers  received  a  great  deal  of  consider- 
ever  since  the  bankrupt  laws  ex-  ation.    Me  proposed,  in  the  first 
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1834.  Mr.  FofManque:  —  There  are  the  three  requisita 

Ex^rte     i^ccessary  to  support  a  fiat ;  in  bankrapcy,  a  petitioniog 

NoKEs.        creditor,  whose  debt  is  on  a  bill  of  costs,  may  issue  a  oofo- 
Jn  the  matter 

of  

IN  out.  instance,  to  introduce  this  system  cation  of  bankruptcy  was  not  oo 
of  the  rule  mn^  which  was  one  the  best  footing.  As  the  law  aov 
of  the  principles  on  the  sketch  of  stood,  any  man  who  had  a  ddit 
the  bill  which  he  Imd  before  cer-  of  100/.,  or  any  two  men  who 
tain  learned  individuals  for  con-  had  debts  which  amounted  toge* 
sideration ;  but  he  withdrew  it  ther  to  that  sum  or  more,  bad 
because  it  was  agreed,  that  al-  nothing  to  do  but  to  sign  an  affi- 
though  the  subject  was  always  davit  and  give  a  bond  for  the 
open  to  the  modification  which  costs,  in  the  absence  of  the  party 
his  noble  and  learned  friend's  agmnst  whom  the  proceis  wai 
long  experience  had  suggested,  directed,  in  order  to  hare  any 
yet  that,  at  all  events,  the  seizure  mdividual  declared  a  bankrupt 
of  goods  must  be  ^jr^flf^^,  though  They  had  but  to  allege  that  be 
the  making  a  roan  a  bankrupt  had  committed  an  act  of  bank- 
might  take  place  after  a  few  days  ruptcy,  by^  being  denied  to  a  ere* 
delay;  but  then  there  would  be  ditor  at  home,  or  by  lying  ii 
this  great  difficulty,  that  though  prison  for  a  certain  time,  and  the 
you  seize  the  goods  you  could  docket,  as  it  b  called,  was  at 
not  prevent  him  from  tampering  once  struck  against  him,  tlioiigk 
with  hb  creditor,  unless  some-  he  might  be  a  most  respectable^ 
thing  like  a  bodily  attachment  or  nay  solvent  man,  and  though  he 
arrest  was  introduced.  They  neither  knew  what  was  going  fm, 
could  not  do  this,  however,  with-  nor  had  an  opportimi^  of  de* 
out  being  the  cause  of  as  much  fending  himselfl  The  oobk* 
mischief  as  would  arise  from  de-  quence  of^en  was,  that  when  tie 
daring  a  man  a  bankrupt  at  bankruptcy  was  contnted,  and 
once.  On  the  whole,  it  was  con-  the  parties  had  to  go  into  a 
aidered  better  that  the  property  court  of  law  to  support  the  ooah 
should  be  seized  as  heretofore,  mission,  it  was  found  diat  gmt 
and  that  the  point  of  bankruptcy  injustice  had  been  nnHiP'H*^ 
should  be  left  for  the  considera-  and  the  assignees,  who  had  not 
tion  of  another  tribunal.  the  power  of  bsiugii^  Ibrvarf 
Bui  this  pronskm  wai  uUended  any  other  acts  of  hmkxofUJt 
lo  be  temponuy  omiy.  In  Febru-  were  seldom  able  to  asake  good 
ary  1831,  the  Lord  Chancellor  the  originaL  The  sabfeet  vai^ 
•aid,  in  the  House  of  Lords,  that  however,  one  of 
his  opinion  was,  that  the  adjudi-  and  the  remedy 
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misskm  without  having  delivered  a  bill^  and  there  may        1834« 
possibly  be  a  new  trial,     I  shall  therefore  declare  the 

*  ''  Ex  parte 

bankruptqr.  Nous. 

In  Uie  matter 

—•—"—"—" of 

shape  of  a  motion  for  a  rule  mn^  tay  the  existence,  of  an  injured         Nokes. 
with  power  to  show  cause  against  merchant^  who  has  been  impro- 
ity  but  which  carried  with  it  cer-  perly  declared  a  bankrupt,  to  an 
tain   objections  of  great   force,  inferior  tribunal,  instead  of  the 
The  best  course  was  to  deal  with  Court  of  King's  Bench,  or  Court 
caution,  and  if  the  legislature  of  Common  Pleas,  or  the  Court 
nucfitcd  to  his   proposition  of  of  Exchequer? 
reforming  the  tribunal,  an  op-        «  Soon  after  the  Court  was 
portunity  would   be   given    by  established,  some  attempts  were 
the  working  of  the    new  sys-  made,  by  persons  declared  bank* 
tem  for  the  finding  a  remedy  for  rupts,  to  obtain  relief  by  this 
so  great  an  evil.    The  course  clause;  but  as  in  ex  parte  Jack' 
be  would  suggest  would  be,  that  ion*    it   was    determined   that, 
dicir  Lordships  should  not  take  upon  an  application  for  this  pur- 
this  matter  under  consideration  pose,   new  evidence   might   be 
until  the  new  judicature  was,  as  adduced,  the  trader  of  course 
he  hoped  to  see  it,  in  actual  and  will  not  petition  for  a  reversal, 
successful  operation ;  and  he  had  to  deprive  liimself  of  rights  which 
DO  doubt  that  the  experience  of  he  would  have  upon  a  petition 
die  learned  and  skilful  persons  to  to  supersede,  or  an  action ;  and 
whom  the  courts  were  to  be  con-  the  provision  is  or  soon  will  be 
fided  would  guide  them  to  a  suffi-  a  dead  letter,  whilst  the  oppres- 
deot  remedy.    He  was  happy  to  non   upon    the  merchants  and 
add,  that  during  the  last  two  days  traders  is  increased,  as  each  com- 
be had  understood  that  his  propo-  missioner  has  determined  that  no 
shion  had  the  entire  concurrence  trader,  against  whom  a  fiat  has 
ofthoae  who  were  most  competent  issued,  shall,  at  the  meedng  to 
to  pronounce  an  opinion  upon  it.  declare  the  bankruptcy,  be  as- 

In  the  tract  which  Mr.  ilfofi-  sisted  by  any  counsel. 
Uigm  published  in  1851,  he  ven«  «  Of  the  evil  resulting  from 
tmred  to  predict  that  this  remedy  this  state  of  the  law  instances  too 
would  not  be  effectual,  by  saying,  firequently  occur.  Upon  the  very 
*■  I  am  much  mistaken  if  any  day  on  which  this  is  written  , 
banister  will  ever  advise  a  per-  Mr.  Afoii^tf  attended  Mr.  ^lam- 
son  declared  bankrupt  to  act  ___.^— — .-» 
upon  this  dause.  What  barrister  •  Mimt,  ^  BU.  40\, 
will  trust  the  happiness,  I  may              f  January  6, 1834. 
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1834.  Mr.Mofito^ submitted,  that  although  an  attornqr  might 

so  issue  a  commission,  yet  the  reason  of  that  penmssion, 

NoKEs/      ^  stated  by  Lord  Eldon  in  ex  parte  Howell,  1  Bosej  312, 
In  the  matter  proved  it  did  not  apply  to  this  case :  **  Although  the  legis- 
NoKEs.        lature  had  required  a  solicitor  to  deliver  his  bill  a  month 
before  the  bringing  of  an  action  on  it,  yet  the  statute 
did  not  apply  to  the  case  of  suing  out  a  commission  of 
bankrupt.    That  it  might  be  of  a  most  iniquitous  conse- 
quence if  it  did,  as  a  solicitor  would  be  in  a  worse  situa- 
tion than  other  creditors,  who  would  sweep  away  eTery 
thing  before  the  solicitor  could  interfere :  but  that  it 
was  quite  of  course  upon  a  petition  to  refer  the  bill  to 
the  Master  to  be  taxed  after  the  commission,  if  it  had 
not  been  previously  delivered  for  that  purpose.''    In  this 
case^  the  bill  not  having  been  delivered,  and  m  years 
having  elapsed,  no  action  can  be  brought  on  it ;  indeed, 
the  solicitor  has  been  nonsuited  in  one  action,  and  a  ver- 
dict has  been  delivered  against  him  in  another. 

Mr.  Montagu  then  asked  that  the  opinion  of  a  Subdi- 
vision Court  might  be  taken,  which  was  reftised,  and  the 
bankruptcy  declared. 

iton  at  a  consultation  upon  the  sure  that  a  commissioDer  may 

possible  evils  which  may  result  not  be  induced  to  declare  the 

from  a  member  of  a  firm  going  departure  an  act  of  bankruptcj, 

abroad  by  the  direction  of  seven-  unless  on  application  to  the  Court 

eighths  of  his  creditors  in  number  perquission  were  given  for  an  tt- 

and  value  to  assist  in  recovering  tendance  on  behalf  of  Mr.  A.  b^ 

large  debts  due  to  the  firm.  fore  the  commisaoners  prior  to 

The  following   is   a   copy  of  adjudication ;  but  we  doubt  wfae> 

their  opinion : —  ther  such  permission  could  be 

•*  We  are  of  opinion  that  the  obtained." 

departure  of  Mr.  A.^  in  the  cir-  The  evil  which  existed  under 

cumstances  stated,  will  not  be  an  the  old  law  is  much  increased,  ** 

act  of  bankruptcy ;  but  consider-  no  commissioner  will  permit  tbe 

ing  the  mode  of  obtaining  adju-  attendance  of  counsel, 
dication  ex  parte,  we  are  not 
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An  application  was  then  instantly  made  to  the  Lord  1834. 
Chancellor  to  stay  the  insertion  of  the  advertisement  of  — 
the  adjudication  in  the  Gazette.  No^s. 

In  the  matter 

Lord   Chancellor  :  —  Let  the  advertisement  be  o^ 


stayed.     But  what  jurisdiction  have  I?  (a)     If  I  am  to 

(a)  Previous  to   1  &  8  W.  4,  power,  **  upon  the  reversal   of 

c  S6,  the  Lord  Chancellor  had  any  adjudication  of  bankruptcy, 

power  to  supersede.  Is  this  power  or  for  such  other  cause  as  he 

taken  away  ?    That  the  creation  shall  think  fit,  to  order  any  fiat  to 

of  a  new  court  does  not,  without  be  rescinded  and  annulled  ;*'  and 

express  words,  abrogate  an  old  in  ex  parte  Keyt^  ante,  page  S26, 

court,  and  that  suitors  may  elect  the  Lord   Chancellor  expressly 

between    courts   of  concurrent  says,  (page  242,)  <^  Under  the  act 

jurisdiction,  in  which  they  will  the  Great  Seal  has  reserved  to  it 

proceed,  are  positions  which  no  all  power  of  annulling  fiats  in 

lawyer  can  require  to  be  proved,  bankruptcy ;    consequently    the 

The  55Geo.3,  C.84,  S.8,  theact  Chancellor  has  full  and  ample 

by  which  the  A^ce-Chancellor's  power,  without  any  qualification. 

Court  is  created,  enacts  "  that  of  annulling  a  fiat,  or  of  refiising 

the  Vice-Chancellor  shall  have  so  to  do.    The  Great  Seal  is  not 

lull  power  to  hear  and  determine  restrained  as  to  annulling  fiats 

•11  causes,  &c.  as  the  Lord  Chan-  by  any  of  the  provisions  of  the 

cellor  shall  from  time  to  time  1  &  2  W.  4,  c.  56,  The  Court  of 

<firect."    This  act  did  not  in  the  Review  has  in  fact  no  power  of 

•tightest   degree   interfere  with  itself  to  supersede;    it   indeed 

the  jurisdiction    of  the   Great  makes  an  order  to  that  effect. 

Seal ;  nor  does  the  1  ft  2  W.  4,  but  the  Great  Seal  issues  the 

c  S6f  there  not  being  any  ex-  supersedeas.*     The  Great  Seal 

press  words  abrogating  the  Chan-  issues  the  fiat,  and  the  Great 

cellor*s  juriscfiction.  Seal  supersedes  the  fiat. 

By  1  ft  2  W.  4,  c.  se,  s.  2,  the  "  The  Court  of  Review  ap- 

Court  of  Review  is  to  hear  all  pears  to  me  to  have  no  power 

matters  which  might  have  been  to  supersede  under  the  act.  The 

brought  before  the  Lord  Chan-  power  of  annulling  fiats  is  not 

odlor,  except  as  in  the  act  is  taken  away  firom  the  Great  Seal, 

otherwise  provided,    l^y  sect.  12 . 

of  the  same  act  the  Lord  Chan-  •  Quare,  As  to  the  propriety  of 

cdlor  is  to  issue  fiats,  and  by  one  judge  signing,  as  his  own  order, 

sect.  1 9  the  Lord  Chancellor  has  that  of  another  judge  ? 
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1834.       ejcercise  jurisdiction,  this  Court  may  be  oocapied  in 

J"  hearing  the  many  petitions  presented  to  supersede  fiats. 

N0KB8. 

the  matter       Mr.  Knight  and  Mr.  Montagu : — Your  Lordship  has 

Noot.       jurisdiction;  and  the  suitor  is  entided  to  ask  for  the 

interposition  of  this  Court  in  all  cases ;  but  if  not  in  all|^ 

certainly  in  such  a  case  as  the  present. 

Lord  Chancellor  :  —  Let  this  be  argued  wben  tl^ 
petition  comes  on. 

The  Court  of  Common  Pleas  appointed  an  early  d^. 
to  hear  the  motion  for  a  new  trial,  and  before  the  hear- 
ing by  the  Chancellor  the  rule  for  a  new  trial  was  dis- 
charged. 

Jwie  4.  This  day  the  petition  was  heard,  and  the  fiat  ordered 

to  be  superseded. 

The  question  of  jurisdiction  was  not  adverted  to. 

Mr.  Knight  and  Mr.  Montagu  for  the  petition. 

The  petitioning  creditor  in  person,  contrd. 

No  costs ;  the  Lord  Chancellor  saying  this  was  a  [ 
culiar  case,  to  which  the  general  rule  did  not  apply. 


and  with  itsuiDg  fiats  the  Court  where  it  was.  It  leaves  the  < 

of  Review  has  nothing  to  do.  Seal  a  substantive  control  ir 

^*  The  section  (l9th)  does  not  of  supersedeas." 
convey  away  the  power  the  Great        The  law  on  this  sutje 

Seal  possessed,  but  gives  a  new  agitated  soon  afler  the  1  & 

mode  of  exercising  it,  and  says,  c.  56,  came  into  operatic 

annuUmg  a  fiat  shall  have  all  the  eje  parte  Lerngston,  Motf 

effects  of  the  old  supersedeas,  145,  S.C.  I  Dca.  ^  CHL 
and  leaves  every  thing  else  just 
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Ex  parte  SMITH.  —  In  the  matter  of  JONES.  C.  of  R. 

May  23, 
R.  E.  CHITTY  moved  that  the  time  for  opening  a        1834. 

miffht  be  enlarsred  (a),  the  period  for  which  expired  9°  ■"  *ppli<»- 
the  24th.    He  stated  that  the  fiat  was  directed  to  one  ing  the  time  for 
he  lists  appointed  under  the  new  act  (6),  that  two  of  affidaW^  mtrt*" 

commissioners  were  creditors  (c),  and  the  third  ab-  ^  ™*^®  ^* . 

^  '^  the  party  bond 

t  in  London.  fde  intends  to 

-er  G«ru»».._T8ke  an  order  to  enlarge  the  time  LTS^^JS:. 
openinfir.  *?  ?<*  ~™^ 

*  ^  ntion  deed 

i)  Any  commission  of  bank-  shall  be  included  in  such  return,   tended  and  no 

to  be  executed  in  the  city  Provided  always,  that  it  shall  be  connivance  with 

ondon  shall  be  supersedeable  lawful  for  the  Lord  Chancellor  at      ^  ^ 

want  of  prosecution  at  the  any  dme  to  remove  any  person 

ration  of  fourteen  days,  and  from  the  lists  to  be  so  returned, 

iooner  after  the  date  thereof ;  for  such  cause  as  shall  to  him 

if  not  to  be  executed  in  Lon-  seem  fit. — 1  ft  8  W.  4,  c.  S6^  s.  1 4. 
,  at  the  end  of  twenty-eight        (c)    I  do  hereby  order  that 

.     See  Lord  Loughborough* s  upon  all  applications  for  commis- 

er,  S6th  June,  1793.  sions  of  bankruptcy  requesting 

)  That  the  judges  who  go  that  the  commissions  may  be  di- 

several  circuits  in  England  rected  to  persons  named,  the  so- 

Walet  may  be  directed  by  licitors,  in  delivering  to  my  secre- 

Lord  Chancellor,  from  time  tary  of  bankrupts  the  names  of 

ime,  to  return  to  him  the  the  commissioners  to  be  inserted 

es  of  such  number  as  he  shall  in  the  commissions,  do  at  the 

k  fit  to  require  of  barristers,  same  time  certify  that,  according 

titors,  and  attorneys  practis-  to  the  best  of  their  knowledge 

in  the  counties  to  the  said  and  belief,  none  of  the  said  per- 

lits  belonging;  and  upon  such  sons  intended  to  be  commission- 

ons  being .  returned  and  ap-  ers  or  a  commissioner  are  or  is 

red  by  the  Lord  Chancellor,  in  any  manner  creditors  or  a  cre- 

fiat  or  fiats  aforesaid  not  di-  ditor  of  the  intended  bankrupt. 

;ed  to  the  Court  of  Bank-  LordjE/rfon's  Order,  3d  Feb.  1817. 

tcy  shall  be  directed  to  some  A  commission   in  which  two  of  * 

i  or  more  of  such  persons  in  the  commissioners  are  creditors 

fttion,  to  act  as  commissioners  will  be  superseded.     Ex  parte 

bankrupt,  according  to  the  Matthewty  1   GL  Sf  J,  165;  ex 

riots  or  places  for  which  such  parte  Kemp,  MorU.957, — Qu€Pre^ 

tons  shall  be  so  returned,  and  whether  to  renew  be  not  the  pro- 

o  other  person  than  such  as  per  course? 
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1834.  Sir  George  Rose :  — 

It  is  stated  that  this  application  is  rendered  necessary 

&«iM.  ^      ^y  ®^®  ^^  ^^^  commissioners  being  absent  firom  the  ooun- 
In  the  matter  try,  and  in  London.     It  should  not  be  overlooked,  that 

Jones.  where  parties  are  put  to  expence  by  the  misconduct  of 
the  commissioners,  the  latter  may  render  themselves 
liable  to  the  costs,  and  this  Court  may  have  power  to 
compel  their  payment. 

If  a  fiat  be  not  opened  within  the  fourteen  days,  it  is 
not  thereby  superseded,  it  is  only  supersedeable  if  any 
other  creditor  apply ;  if  not,  the  parties  may  proceed  to 
open  at  any  length  of  time,  and  need  not  come  to  this 
Court.  Indeed,  our  order  will  be  no  protection  if  any 
other  creditor  step  in. 

I  beg  to  suggest  to  the  Court  the  expedienqr  of 
adopting  the  following  rule  of  practice  on  application  to 
enlarge  the  time  for  opening  (a) : — 

Let  the  parly  applying  to  postpone  the  opening 
make  an  affidavit  that  he  bond  fide  intends  to  prosecute 
the  fiat ;  that  there  is  no  composidon-deed  pending  or 
intended  to  be  had  recourse  to ;  and  that  there  is  no 
connivance  with  the  bankrupt,  {b) 

The  Chief  Judge  :  —  It  will  be  expedient  to  adopt 
that  practice  for  the  future. 

(a)  Qm.  As  to  the  propriety  of  creditors,  nor,  as  this  depooent 

this  when  the  enlargement  is,  as  verily  believes,  is  any  such  deed 

it  often  is,  for  arranging  with  all  intended  to  be  had  reooune  to 

the  creditors  ?  or  to  be  proposed ;  and  that  thii 

{jb)  The  following  form  of  an  application  for  enlarging  the  time 

affidavit  is  suggested : —  for  opening  the  said  fiat  is  not  in 

That  he  bond  fide  intends  to  pursuance  of  any  connivance  or 

prosecute  the  said  fiat,  and  that  understanding  with  the  said  bank* 

there  is  not  now  any  composition  mpt,  or  any  person  or  penoos  on 

deed  pending   or  proposed  be-  \^  behalf, 
tween  the  said  bankrupt  and  his 
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Ex  parte  MURRAY  and  others,  partners.  —  In  the      C.  of  R. 

matter  of  SMITH.  Map  23, 

1834. 

Mr.  hicks,  the  petitioning  creditor,  Mr.  Alexander,  l^fnoffidai 

^    *■  °  assignee  be  in- 

the  creditor's  assignee,  and  Mr.  Kitchener ,  the  official  eluded  in  an 
assignee,  presented  a  petition,  praying  that  Murray  and  ment  of  oostis 
Co.,  solicitors,  should  pay  to  them  a  sum  alleged  to  be  ^*^fo^J^^ 
part  of  the  bankrupt's  estate ;  at  the  same  time  a  cross-  against  him 
petition  to  supersede  was  presented.     The  two  petitions 
were  heard  in  March  1833,  when  the  supersedeas  was 
ordered,  and  the  petition  presented  by  Hicks  dismissed 
in  the  following  terms :  ^^  It  is  ordered,  that  the  said 
petition  be  and  the  same  is  hereby  dismissed,  and  the 
said  Hicks,  Alexander,  and  Kitchener  shall  pay  to  Murray 
and  Co.  their  costs  of  and  occasioned  by  the  said  appli- 
cation." 

Murray  and  Co.  selected  Mr.  Kitchener,  and  made 
the  demand  for  the  costs  on  him  alone. 

The  petition  stated,  that  the  petitioners  had  frequently 
applied  to  Kitchener,  and  in  particular  that  John  Murray, 
on  behalf  of  himself  and  his  co-partners,  served  Kitchener 
with  the  above  order,  &c.  on  the  9th  of  April ;  ^^  and 
your  petitioner,  John  Murray,  did,  at  the  time  of  such 
service,  on  behalf  of  himself  and  the  other  petitioners, 
his  partners,  demand  of  the  said  Kitchener  the  said  sum 
of  22/.,  but  the  said  Kitchener  refused  to  pay  the  same ; 
and  the  said  Hicks,  Alexander,  and  Kitchener  have  not, 
nor  have  any  or  either  of  them  paid  the  same  or  any 
part  thereof  to  your  petitioners  or  any  of  them." 

The  petition  prayed,  that  Kitchener  might  pay  the 
22L  within  fourteen  days,  or  stand  committed. 

Mr.  J»  Mussell,  for  the  petition,  said  the  order  asked 
was  quite  of  course ;  if  the  official  assignee  unnecessarily 
joined  in  a  petition,  he  must  abide  by  the  consequences; 


Smith. 
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18S4.        and  that  when  an  order  is  made  that  several  shall  pay, 
either  may  be  selected. 

Ex  parte  ^ 

Mdbaay 

and  othprs.         j^^  Bethell  for  the  respondent  :— 
In  the  matter  ^ 

of  There  are  three  objections  to  this  application:  1st, 

the  petition  does  not  state  that  the  money  ^'  is  still  due 
and  owing."  Moreover  it  states,  that  neither  Bida^ 
jUexandeTf  nor  Kitchener  have  paid;  it  should  have  gone 
on,  <^  nor  any  person  on  their  behalf.''  2d,  Neither 
Hicks  nor  Alexander  have  been  served  with  this  petition, 
and  non  constat  but  they  might  pay  if  they  had.  Sd, 
The  Court  will  not  permit  solicitors,  officers  of  the 
court,  to  resort  to  the  official  assignee^  also  an  officer  of 
the  court,  unless  they  previously  apply  to  the  other 
parties.  ' 

At  the  hearing  I  objected  to  the  order  including  the 
official  assignee,  but  the  Court  stated  there  would  be  no 
objection,  as  if  Messrs.  Murray  proceeded  against  the 
official  assignee,  it  would  be  at  their  periL 

Mr.  Russell^  in  reply,  said  this  was  an  applipation  for 
an  intermediate  order  only,  not  for  the  final  order  of 
committal ;  if  the  order  of  committal  be  asked,  then  the 
affidavit  must  strictly  state  that  the  money  is  still  doe 
and  owing,  and  that  the  respondent  has  not  paid  die 
money,  or  any  person  on  his  behalf;  but  such  strictness 
is  not  required  on  an  application  for  an  intermediate 
order,  and  when  the  party  is  served,  it  might  be  diflferent 
if  the  application  were  ex  parte. 

The  Chief  Judge  : — I  have  no  recoUectioii  of  having 
intimated  that  the  official  assignee  was  not  to  be  pro- 
ceeded against.  It  is  not  now  a  question,  whether  he 
should  be  ordered  to  pay  the  costs;  he  was  included  in 
the  order  made  twelve  months  ago,  and  no  steps  have 
been  since  taken  to  rescind  it     On  occa8i0DS  like  die 


Smith. 
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present,  no  distinction  can  be  made  in  favour  of  the  1834* 
official  assignee ;  supposing  the  Court  inclined  to  pro- 

tect,  it  has  not  now  the  power.     An  order  has  been  Murray 

made  against  three  persons  to  pay  a  sum  of  money ;  a  »  *"?  others. 

demand  is  made  on  one^  and  he  has  not  paid,  and  the  of 
order  now  asked  is  of  course  in  regular  practice. 

Sir  John  Cross : — I  doubt  whether  the  order  contem- 
plated that  the  official  assignee  would  be  alone  called  on 
to  pay  the  costs.  If  the  attention  of  the  Court  had  been 
called  to  the  point  at  the  hearing,  I,  for  one,  should 
hare  been  of  opinion  that  he  should  have  been  pro- 
tected. His  counsel  state  that  he  did  ask  protection, 
and  that  the  Court  intimated  the  petitioners  would  pro- 
ceed against  him  at  their  peril ;  if  so,  the  order  ought 
to  be  reconsidered  before  it  is  enforced  against  him  by 
a  second  order.  Under  the  peculiar  circumstances  of 
the  case,  I  am  desirous  of  ascertaining  what  the  real 
intent  of  the  Court  was ;  till  then  I  will  suspend  my 
judgment. 

Sir  George  Bose :  — 

The  order  asked  is  of  course,  unless  the  respondent, 
being  an  official  assignee,  creates  any  distinction.  I 
have  no  recollection  that  any  such  intimation  as  that 
alluded  to  fell  from  the  Court ;  indeed  I  feel  a  difficulty 
in  conceiving  how  the  suggestion  could  have  been  made, 
considering  that  the  fiat  was  superseded,  under  which, 
if  in  existence,  the  official  assignee  might  perhaps  have 
been  sheltered.  If  the  fiat  existed,  the  Court  might 
work  out  the  equity  of  the  official  assignee  against  the 
other  assignee ;  but  this  is  a  case  of  adverse  litigation, 
independently  of  any  fiat.  In  this  case  there  is  certainly 
no  foundation  in  law,  and  I  perceive  none  in  equity,  for 
protectii^  the  official  assignee. 

The  distinction    taken   by  Mr.  Mussdly   as  to  ihe 
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1834.  form  of  the  affidavit  on  intermediate  or  final  orders,  is 

■  correct.     Here  the  attachment  is  not  asked,  onlythe 

Mdiubat  intermediate  order,  consequently  the  applicant  is  not  re- 

and  others,  quired  to  be  so  exceedingly  strict  as  to  form.    When 

In  the  matter  ^         ,  .^\  ,       ,         , 

of  several  persons  are  ordered  to  pay  a  sum,  the  demand 

Smith.  ,jj^y  \^  made  and  enforced  against  any  one  of  them.   1 

eommittal  be  should  suggest,  that  the   official   assignee  should  haTe 

davit  murtrtate  ^^*^^®  ^  m^ks,  use  of  the  names  of  Messrs.  Aftirrfly,on 

J**»*  ^«  "**"y  ^^  indemnity  to  make  any  use  he  can  of  the  process  of 

owing,  and  that  this  Court,  to  proceed  against  Hkhs  and  Alexander, 

the  party  has 
not  paid,  nor 

f?y  i^J~P  tT         Ordered  as  prayed,  with  liberty  to  the  official  assignee 

the  same  strict-  to  use  the  names  of  Murray  and  Co.  on  an  indemnity. 

ness  is  not  re- 
quired on  an 
intermediate 
order. 


C  of  R.       ^  P^^  BELCHER  and  others.  —  In  the  matter  of 
Map  80,  MABERLY. 

1834 
llie  Court" wiU  Mr.  SJVANSTON :  —  This  is  an  application  for  the 

not  interfere  to       j^^  ^f  ^g  Court  as  to  the  mode  in  which  the  assignees 

direct  assignees  ^    i       ■       i  t  ^  ^ 

how  to  seU  the    should  sell  portions  of  the  bankrupt  s  property,  part 
*^**'  having  been  his  absolutely,  and  in  part  he  had  but  qua- 

lified estates,  and  the  boundaries  had  been  confused. 
Lord  EUbm  frequently  made  similar  orders  in  the  nature 
of  intimations  to  the  assignees,  when  any  difficultj^  existed 
as  to  the  proper  mode  of  acting. 

Per  Curiam :  —  The  assignees  must  act  on  their  own 
responsibility.  The  Court  sits  to  adjudge,  not  to  act  as 
counsel  and  advise ;  besides,  it  is  due  to  the  profcsaon 
not  to  anticipate  their  advice.  Though  Lord  EUon 
sometimes  made  such  orders,  it  was  constantly  with  a 
declaration  that  it  ought  to  be  done  reluctantly.  The 
statute  leaves  the  assignees  a  discretion  and  imposes  a 
responsibility,  and  the  Court  ought  not,  on  an  ex  parte 
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application,  to  interpose  what  might  appear  a  protection,         1834. 
though  in  fact  the  order,  if  made,  would  be  mere  waste 

Ex  parte 
paper.  Belcbeb. 

In  the  matter 
Sir  John  Cross  dissentiente.  . .  ^^ 

No  order.  ^^^*^^- 


JEx  parte  GIBSON.— In  the  matter  of  PHILLIPS,  (a)      C.  of  R- 

May  24, 

1  HE  assignees,  with  consent  of  a  meeting  of  creditors, 
instituted  a  suit  in  equity.     The  cause  was  heard  in  ^J^by'" 
April  last,   and   the  bill  dismissed  with  costs.     The  JS^th*" 


1834. 

If  abilliii 


(a)  In  the  matter  Kindeesley  assignees  elected  to  continue  to  If  the  aaignect 

Cawl. .•  defend  any  suit,  and  were  un-  ^^^^ 

Admiralty  Court,  successful,  thej  were  liable   to  stituted  againat 

April  25, 1834.  cosU,  even  though  they  have  no  *^^.*^y*P^^ 

The  owner  of  a  ship  had  given  assets  of  the  bankrupt's  in  their  ^  fiiyour  of  the 

a  bottomry  bond,  whereon  a  suit  hands.  plaintiff  with 

was  instituted  against  him.    He        In  Whitcomiey,Minchin,SMad,  ^l^^^^gj^ 

became   bankrupt,  and    his   as-  91,  the  question  was,  whether  as-  they  are  not 

fignee  eontinued  to  defend  the  signees  brought  before  the  Court  P««>™ly  "•- 

suit,  in  which  the  decision  was  by  a  supplemental  bill  could  be  yexatioualyeoD- 

ultimately  against   him,    and  a  rendered  liable  to  the  costs  of  the  tinued  the 

judgment  pronounced  in  favour  whole  suit  ?  and  the  Vice-Chan- 

of  the  validity  of  the  bond,  with  cellor  said,  **  Assignees  brought 

costiL  before    the    Court    by    supple- 

The  ship  was  sold,  but  the  pro-  mental  bill  might  be  liable  for 
ceeds  were  not  sufficient  to  dis-  the  costs  of  the  whole  of  the 
charge    the  bond  and  costs  of  suit,  where  they  improperly  re- 
suit,  and  the   assignee  had  no  sisted  the  plaintiff's  demand." 
assets  in  his  hands.  It  is  peculiarly  expedient  to 

The  question  was,  whether  the  hold  assignees  liable  to  costs  in 

assignee  was  personally  liable  for  such  cases.    Money  being  fre- 

the  eosts  ?  quently  advanced  by  foreigners 

Dr.  Adams  contended,  that  if  on  bottomry  bonds,  to  enforce 

._-_— .._^.  which  they  are  occasionally  com- 

*  Ex  relatione.  pelled  to  institute  a  suit  which  is 
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1834.        assignee  asked  for  these  costs  out  of  the  estate,  (a^ 

^—^         The  Lord  Chancellor  said  he  had  no  jurisdiction  so  tc^ 

Gibson.       &^^  them,  and  that  the  application  should  be  made 

In  the  matter  ^g  c^urt  of  Bankruptcy. 

Phillips.  This  was  a  petition  by  the  assignee,  praying  that  thi 

eott%  they  must  costs  incurred  by  him  miffht  be  paid  out  of  the  estate. 

apply  to  the  •'  or 

oommimooer 

l^tTaliS^        Mr.  Stinion  for  the  petitioner. 


them  out  of  the 


Per  Curiam: — In  this  case  the  assignees  should  ap- 
ply to  the  commissioners  in  the  first  instance.  If  this 
Court  were  now  to  make  the  order,  it  would  deprive 
the  commissioner  of  that  wholesome  supervision  which 
the  legislature  intended  they  should  exercise. 

Petition  dismissed. 

resisted  by  the  obligor  on  the  tors  if  he  had  abandoned  the 

eve  of  bankruptcy,  in  order  to  defence  of  a  suit  which  he  ought 

stave  off  the  payment;  and  if  the  to  carry  on. 

assignees    improperly    carry   on  Sir  John  NichoOg : — ^Thereoa 

the  resistance,  and  defend  the  be  no  doubt  as  to  the  proprieqr 

suit,  it  would  be  grievance  on  of  the  dictum  of  the  A^ce-Chan- 

the  foreigner  to   be  told,  that  cellor  in  WkUeombc  y.  JUtMttk 

though  the  judgment  is  in  his  Assignees   would  be  pemmllf 

favour,  yet  he  must  pay  his  own  liable  if  they  improperij  rested 

costs.  any  demand.    In  this  case  I  shiD 

Dr.  Dodson,  on  the  other  side,  not  give  costs  against  the  v- 

said  the  sentence  of  the  Court  signee,  unless  it  can  be  jpnnd 

had  condemned  **  the  ship,  her  that    he    has  acted  improperir 

tackle,  and  freight,"  and  not  the  and   vexatiouslj    in   conloai^g 

assignee*  who  had  no  assets  of  the  defence, 

the  bankrupt's,  and  who  would  (a)See  TWn^v.JSUer^ai^ 

have  been   liable  to  the  credi-  245. 
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'a  parte  SEIOMOND  RUCKER  and  Sons.  — In  C.  of  R. 
the  matter  of  DANIEL  HENRY  RUCKER  and  May  24, 
others.  ***^*- 

Slaves  in  An- 
I  tigua  arc  real 

KEVIOUS  to  November  1831,  the  bankrupts  carried  property,  and 
I  business  in  partnership  as  West  India   merchants  tobiynKM^i^ 
id  wool  merchants.  SiJ^'P^""?  * 

deed  containing 

On  the  5th  of  August  1831  the  petitioners  advanced  a  schedule  of 
the  bankrupts  1,000/.,  and  accepted  accommpdation  &c.,  though  no 
lis  to  the  amount  of  4,000/.,  and  as  security  the  bank-  je^^^te^**"' 
pts  deposited  the  deeds  of  a  plantation  in  Antigua  and  ™nd^** 
the  slaves  thereon,  accompanying  the  deposit  with  the 
llowing  memorandum : 

*^  Messrs.  Seigmond  Rucker  and  Sons. 
"  Dear  Sirs, 
*•  In  consideration  of  your  having  accepted  our  three 
ireral  drafts  upon  you  for  1,000/.,  1,000/.,  and  2,000/., 
ted  this  day,  at  one  month,  to  our  own  order  due 
•8th  September,  and  at  the  same  time  of  your  having 
It  OS  in  cash  the  sum  of  1,000/.,  making  together  the 
m  oi  &|000/.,  we  hereby  deposit  and  pledge  with  you 
e  conveyance  to  us,  for  a  valuable  consideration,  of 
e  plantation  called  Yeamans  in  ihp  i.sland  of  Antigua, 
Vol.  I.  1  I 
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1834.        together  with  the  slaves  thereon  and  premisesi  executed 

by  C  Robertson  and  Eliza  his  wife,  on  the  10th  of  Joly 

RucKEK       1827,  and  recorded  the  same  day." 

and  others.         This  memorandum  was  registered  in  Antiffuo.  on  the 
In  the  matter  ,^ ,     ^  _        ,^^^  ^  ° 

of  18th  of  June  1832. 

and  ^th'*  The  deed  deposited  contained  a  schedule  of  slaves. 

The  petitioners  paid  the  bills  accepted  by  them  to  the 
holders,  and  the  bankrupts  made  several  payments  in 
reduction  of  their  debt,  and  on  the  17th  of  November 
1831  the  bankrupts  owed  the  petitioners  1,529/.  Os.9(/. 

On  the  17th  of  November  1831  tlie  commissioD 
issued. 

Tliis  was  the  common  petition  of  an  equitable  mort- 
gagee, praying  that  the  lands  and  slaves  might  be  sold, 
&c. 

Mr.  J.  Bu$sell  for  the  petition :  — 

The  assignees  do  not  object  to  the  prayer  of  this  peti- 
tion so  far  as  concerns  the  land ;  but  as  to  the  slaves, 
they  urge  two  objections  to  their  passing  to  the  roort- 
gagee:  1st,  that  tliey  are  personal  property,  and  conse- 
quently were  in  the  reputed  ownership  of  the  bankrupt; 
and,  2d,  if  not  in  tlie  reputed  ownership,  yet  tbey  dul 
not  pass  to  the  mortgagee,  for  want  of  having  been  pio- 
perly  registered  under  the  59  Geo.  3,  c.  120,  s.  9.  (a) 
But  these  positions  of  the  assignees  are  not  tenable. 
Slaves,  being  real  property  in  the  colonies,  are  capable 
of  being  mortgaged  as  against  the  assignees.  Megmtf* 
Moore^  4  Bro.  P.  C.  edit.  Toml.  103,  is  decisive  m  « 
precedent  in  the  case  now  before  the  Court;  it  wis. 
there  decided,  that  by  the  laws  of  Antigua,  negroes  aoA. 
other  slaves  are  fixed  to  the  fineehold.     By  an  ad  of  th-^ 


(tf)  Sec  post,  page  485.    This  act  wa«  «|i«aleil,  and  the  ■atera' 
pacts  nscnaetml,  by  5  Goo.  -t,  c.  1 13,  s.  3S. 
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Assembly  of  Antigua,   made   in   1692^   it  is  enacted,         1834. 
*<  that  all  neflToe  and  other  slaves,  after  the  date  of  this       „ 

^    ,  Ex  parte 

act,  shall  be  of  inheritance  and  affixed  to  the  freehold,       Rucker 
and  the  widow  capable  of  being  dowable  thereof/'  {a)  i„''"he^*ma7tcr 
But  the  assignees  object  that  the  memorandum  accom-  of 

panying  the  deposit  was  not  registered,  as  is  required  by  ^nd  other*. 
the  laws  of  Antigua,  in  order  to  pass  slaves  (b) ;  but  the 
mortgagee  does  not  claim  under  the  memorandum — the 
only  use  of  which  is  to  entitle  him  to  the  costs  of  his 
petition  in  this  court  (c)  —  his  claim  is  through  the  de- 
posit of  the  title  deed,  which  deed  does  contain  a  sche- 
iule  of  slaves,  and  is  duly  registered.  Besides  which, 
the  act  as  to  registry  does  not  apply  to  this  case,  which 
is  an  equitable  mortgage,  but  only  to  legal  mortgages,  {d) 
[n  Sumpton  v.  Cooper^  2  Bam.  Sf  Aid.  223,  a  debtor  de- 
posited title  deeds  as  a  security,  and  afterwards  executed 
m  assignment  of  his  interest  in  the  premises  to  the  same 
Jerson^  which  was  not  registered  as  required  by  the 
r  Ann.  c.  20 ;  and  it  was  held  that  the  assignment  was 
md  for  want  of  registration,  but  that  the  equitable 
tnortgage  remained  valid ;  Lord  Tenterden  saying,  <<  as 


(a)  Cited  in  Meynot  v.  Moore,  memorandum   the  mortgagee  is 

4£ro.  P.C.  edit.  Tom/.  115.  entitled  to  his   costs,  notwith- 

(&)See  the  act,  f>o</,  page  485.  standing  parol  evidence  may  be 

(c)  An  equitable  mortgagee,  by  necessary  to  identify  the  deposit ; 

nene  deposit  of  deeds,  must  per-  ex  parte  Vauxhally  B,  C,  1  Gl.  SfJ* 

onally  pay  the  costs  of  the  peti-  101 ;  ^x  parte  Trew,  3  Mad,  372 ; 

«>«;  ex  parte  Bignold^  May  11,  ex  parte  Sikes,  Buck,  550;  ex 

'^^,  dted  1  ilf(Wi/.<Sf Gregg.  Dig.  parte  Home,  1   Mad.  622;   ex 

'•    Jmm.  S  Mad.  281.     This  parte  GarbtUt,  2  Ro$e,  79;  ex 

■*  does  not  apply  where  the  parte  Waring,  19  Vet,  472;  Anon, 

P^^^oii  of  the  assignees  is  fri-  2  Mad.  281 ;  ex  parte  Brightens, 

^^**»  and   vexatious;   see  ex  I  Swan.  5,  Buck,  149;  ex  parte 

^^   Garbuti,  2  Rose,  78;  ex  Beid,  Mont.  Sf  Mac.  114. 

^e  Pigeon,  2  Dea.  ^  Ch.  118.  [d)  See  the  clause,  post,  p.  485, 
*^    where  there  is  a  written 
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1834.  to  the  statute  of  Anne»  we  think  it  cannot  be  held  to 

'  apply  to  a  case  of  an  equitable  mortgage ;  it  refers  only 

KucKER  to  the  registration  of  deeds,  and  when  there  is  merely  a 

and  othcra.  jj^j^  ^j.  equitable  mortgage  created  by  deposit  of  deeds, 

of  there  is  no  instrument  to  be  registered.'*     [Sir  George 

aS^oih^eSL  ^^^  -—^^  ^^  decided  in  Jones  v.  Gibbons,  9  Fa.  407, 
that  the  object  of  die  registry  acts  was  the  protection 
of  subsequent  purchasers,  and  that  they  had  no  effect 
to  vitiate  the  conveyance  for  want  of  rcigistratioQ  as 
betw^n  the  party  taking  the  conveyance,  and  him  who 
conveyed,  or  his  assignees  under  a  commission  of  bBok- 
ruptcy.  Tlie  same  was  decided  in  ex  parte  Coks,  1  Dea. 
^  Ch.  100.]  Even  supposing  the  objections  valid,  it 
does  not  follow  that  the  assignees  can  be  heard  to  state 
them.  What  right  have  assignees  in  England  to  pro- 
perty abroad  ? 

Mr.  G.  Ekhards  for  the  assignees :  «— 
The  question  is.  Whether  the  mortgagees  be  oititled 
to  the  slaves?  Both  parties  are  domiciled  in  this 
country,  and  the  property  is  distributed  under  a  fiat 
here,  consequently  tlie  transaction  must  be  governed  by 
our  laws,  and  not  by  those  of  Antigua. 

A  doubt  has  been  su^ested,  whether  the  asagnees  in 
England  be  entitled  to  seize  property  in  Aintigua;  tfaej 
certainly  may,  as  our  bankrupt  laws  extend  to  our  po^ 
sessions  and  colonies  all  over  the  world :  6  Geo.  4,  c  16, 
s.  64.  (a)     SiU  v.  Jf  brjUTtcft,  1  Hen.  BL  665.  (i) 

(a)  "  That  the  commisiioners  in  any  of  ndi  landi^  ht^  and  of 

shall,  &c.  convey,  &c.  all  lands,  which  he  migfat,  aucmJipg  to  ^ 

&c.  in  England,  Scotland,  Ire*  laws  of  the  sererai  coontria^ftc. 

land,  or  any  of  the  dominions,  have  ^^Hpffiwl,  itc."     6  G*«-  ^ 

plantations,  or  colonies  belonging  c  16,  s.  64. 
to  his  Majesty,  and  all  interest  to        {h)  The  ■■i^gncc  are  eadlloi 

iihich  such  bankrupt  is  entitled  to  the  bu^mpt^s  pcnooal  pnh 
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Jones  v;  Gibbons^  0  Ves.  407,  was  decided  long  before         1834. 
the  59  Geo.  3,  c.  120 ;  moreover  there  are  other  reasons      ^ 

Ex  parte 

why  it  has  no  appUcation  to  the  present  case.     The        Ruckbb 
general  r^istry  acts  as  to  land  were  made  for  the  pro-  .  ""^  othere. 
taction  of  purchasers :  in  like  manner  the  slave  registry  of 

acts  were  made  to  protect  the  slaves.  The  title  of  the  and"othcre. 
59  G*  3,  c.  120(a),  is,  <^  an  act  for  establishing  a  registry 
of  colonial  slaves  in  Great  Britain,  and  for  making  fur- 
ther provision  with  respect  to  the  removal  of  slaves 
from  British  colonies.'*  The  8th  section  enacts,  **  That 
it  shall  not  be  lawful  for  any  of  his  Majesty's  subjects 
in  this  United  Kingdom  to  purchase,  or  to  lend  or 
advance  any  money,  goods,  or  effects  upon  the  security 
of^  any  slave  or  slaves  in  any  of  his  Majesty's  colonies 
or  foreign  possessions,  unless  such  slave  or  slaves  shall 
iippear  by  the  return  received  therein  to  have  been  first 
duly  registered  in  the  said  office  of  the  r^istrar  of  colonial 
slaves ;  and  that  every  sale,  mortgage,  or  conveyance  or 
assurance  of,  and  every  charge  or  other  security  upon 
any  slave  or  slaves  not  so  appearing  to  be  registered, 
which  at  any  time  or  times  after  the  said  1st  day  of 
January  1820  shall  be  made  or  executed  within  this 
United  Kingdom,  to  or  in  trust  for  any  of  his  Majesty's 
satgects,  shall  be  absolutely  null  and  void  in  respect  of 
any  such  unregistered  slave  or  slaves."  And  the  9th 
section  is  yet  stronger,  enacting,  *<  That  no  deed  or  in- 
strument made  or  executed  within  this  United  Kingdom, 

perty  abroad,  unless  the  foreign  1  Mont.  ^  Gregg.  Dig.  503.    In 

law  prefer  the  title  of  another,  practice,  however,  the  assignees 

ind  the  presumption  seems  to  in  this  country  constantly  seize 

>e  in  fisivour  of  the  foreign  law  and    dispose   of   real   property 

leing  the  same  as  the  law  of  abroad. 

England ;  but  the  law  respecting  •    (a)  This  act  was  repealed,  and 

lie  right  to  real  property  seems  the  material  parts  re-enacted  by 

lot  to  be  finally  settled.  See  the  the  5  Geo.  4,  c.  1 1  J,  s.  36. 
•ascs  on  thu  subject  collected  in 

1  I  3 
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1834.       whereby  any  slave  or  slaves  in  any  of  the  said  colonies 
^  shall  be  intended  to  be  mortgaged^  sold,  charged)  or  in 

RucKEA      any  manner  transferred  or  conveyed,  or  any  estate  or 
In  "the^  niatte   ^"^®^^^  therein  created  or  raised,  shall  be  good  or  valid 
of  in  law  to  pass  or  convey,  charge  or  effect  any  sudi  slave 

and  othm.  ^^  slaves,  unless  the  registered  name  and  description,  or 
names  and  descriptions,  of  such  slave  or  slaves  aball  be 
duly  set  fortli  in  such  deed  or  instrument,  or  in  some 
schedule  thereupon  indorsed  or  tliereto  aimexed,  accord- 
ing to  the  then  latest  r^istration  or  corrected  regis- 
tration of  such  slave  or  slaves."  The  words  <<  which  are 
intended  to  be  mortgaged,"  clearly  refer  to  equitable 
mortgages. 

It  might  be  admitted,  for  the  sake  of  argument, 
that  as  between  the  mortgagor  and  the  mortgagee 
there  was  a  good  title  to  the  slaves ;  but,  that  as  the 
59  Geo.  3,  c.  120,  was  made  for  the  protection,  not  of 
purchasers,  but  of  the  slaves  themselves,  and  as  the 
recfuisite  formalities  of  registration,  intended  fi>r  the 
benefit  of  the  slaves  themselves,  were  not  gone  throo^^ 
that  therefore  the  transaction  was  altogether  void. 

It  has  been  argued  that  the  petitioner  stands  on  the 
deposit  of  the  title-deed,  which  contains  a  sdiedule  of 
slaves,  and  which  deed  was  itself  r^ularly  registered; 
but  he  cannot  so  pass  by  the  memorandum.  The  peti- 
tion states,  ^^  that  the  said  memorandum  or  agreetoeot 
was  on  or  about  the  18th  day  of  June  1832  duly  regis- 
tered or  recorded  in  the  said  island  of  Antigua,  as  by 
the  certificate  and  official  copy  of  the  same  when  pro- 
duced will  appear."  In  Antigua,  therefore,  this  memo- 
randum is  the  petitioners'  title-deed ;  without  it  they 
can  claim  nothing;  by  having  themselves  registered, 
they  admitted  it  required  registration ;  and  it  is  void  as 
to  the  slaves,  as  having  no  schedule  of  slaves.  What 
title  couki   the  petitioners  establbh  through  the  mere 
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depodt  of  the  deed,  which  would  affect  the  slaves?   The        1834. 

great  object  of  the  59  Geo.  3.  was,  that  it  might  be         

ascertained  on  the  instant  who  was  the  real  owner  of       RucKEa 

the  slave,  an  object  which  would  be  utterly  defeated  if  ,  *"i*  *^'^^ 
'  •'  ^  ^  In  the  mitter 

the  validity  of  the  present  transaction  were  established,  of 

because  then,   while  the  real  ownership  was  secretly     and'oUtfri. 
transferred  to  the  mortgagee,  the  apparent  registered 
owner  would  be  the  mortgagor,  who  would  remain  in 
possession. 

If  the  Court  should  be  of  opinion  that  the  objection 
of  want  of  registry  is  not  sufficient,  yet  the  mortgagor 
is  not  entitled  to  the  slaves,  as  they  were  in  the 
reputed  ownersliip  of  tlie  bankrupt,  having  been  in  his 
order  and  disposition.  Slaves  may  be  real  property  in 
Antigua  for  some  purposes,  but  it  would  lead  to  gi^eat 
absurdity  to  declare  that  such  was  the  case  for  all  pur- 
poses. Suppose  a  slave  were  to  be  assaulted  or  killed, 
must  the  owner  bring  an  action  of  trespass  qwxre  clatisum 
/rcgiif  or  an  action  of  waste,  for  this  damage  done  to 
his  real  estate?  It  lies  with  the  petitioner,  therefore, 
to  prove  that  slaves  are  real  estate  to  all  intents  and 
purposes,  and  especially  so  as  to  pass  to  a  mortgagee  as 
against  the  assignees  under  a  bankruptcy.  [Sir  John 
Crass : — A  person  who  possesses  no  landed  estate  what- 
ever often  is  the  owner  of  a  gang  of  slaves  in  gross, 
which  he  lets  out.]  But  the  assignees  mainly  rely  on 
the  want  of  registration,  which  in  this  case  renders  the 
transaction  as  utterly  void  as  an  attempt  to  transfer  a 
ship  would  be  if  die  requisites  of  the  ship  registry  acts 
were  not  complied  with. 

The  Chief  Judge  :  — 

Tliis  being  an  important  question,  which  may  affect 
other  cases,  the  Court  will  take  time  to  consider  its 
judgment.     Nevertheless  I  will  now  stale  my  present 

1  I  4 
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1834.        opinion,  which  will  save  the  necessity  of  any  furtheir 

■—         attendance,  if  I  should  not  change  it. 

RucKBB  ^^^    petitioners  claim  as  equitable  mortgagees  of 

and  others,     certain  premises  and  slaves,  of  which   the  title-deed 
In  the  matvcr  i         .     i      •  •      t_         •      i^a«  •   j  • 

of  were  deposited  with  them  m  1831,  accompamed  by  a 

UucKBa       memorandum, 
and  others. 

This  claim  is  opposed,  as  to  the  slaves,  on  the  ground 
that  there  was  no  valid  mortgage  under  the  59  Geo.  S, 
c.  130,  and  that  even  if  there  be,  yet  that  the  sbves 
passed  to  the  assignees  as  having  been  in  the  reputed 
ownership  of  the  bankrupt.     The  first  question  depends 
on  the  interpretation  of  the  59  Geo.  3.   It  is  familiar  law, 
that  a  deposit  of  a  title-deed  creates  a  good  equitable 
mortgage  of  the  land,  and  of  all  property  thereon,  ex- 
cept such  as  is  of  a  nature  to  be  in  the  reputed  owner* 
ship  of  the  bankrupt.    It  is  contended,  that  as  the  names 
of  the  slaves  are  not  inserted  in  the  memorandum,  ther^ 
was  no  mortgage  of  them,  even  in  equity.     If  we  con- 
sider the  8th  section  of  59  Geo.  3,  c.  120,   by  itsdf^ 
nothing  appears  to  prevent  the  proprietor  mortgaging 
his  slaves  by  depositing  the  title-deed,  if  the  deed  de- 
posited contain  a  proper  schedule,  and  had  been  pro^ 
perly  registered ;  but  the  59  Geo.  3,  c.  120,  s.  9,  enacts 
that  '^  no  deed  or  instrument  made  or  executed  widiio 
this  United  Kingdom,  whereby  any  slave  or  slaves  in  any 
of  the  said  colonies  shall  be  intended  to  be  mortgaged^ 
sold,  charged,  or  in  any  manner  transferred  or  conveyed, 
or  any  estate  or  interest  therein  created  or  raised,  shall 
l)e  good  or  valid  in  law,  unless  the  registered  names  of 
the  slaves  be  duly  set  out  in  such  deed  or  instrument" 
The  consequence  of  this  section  might  be,  that  if  ibe 
claim  of  the  mortgagees  were  under  the  memorandum 
of  deposit    as   an   instrument   of  mortgage,    it  woakl 
l)e  void  for  want  of  the  names  of  the  slaves.     But  the 
petitioner  claims  through  the  deposit  of  tlie  deed ;  and 


CASES  IN  BANKRUPTCY.  489 

the  question  is,  whether  the  9th  section  of  59  Geo.  3,        1834. 

prevents  such  a  claim  as  against  the  assignees.     My        ; 

present  impression  is,  that  the  9th  section  would  not       Ruckbr 

prevent  the  passing  of  slaves  by  any  deed  in  which  their  ,  ""^  others. 
'^  1    "I  lo  the  nvitter 

names  were  set  out,  and  does  not  prevent  them  beinir  of 

passed   by   deposit  of  a  deed   which  does  contain  a     and  oSmbw 

schedule  thereof*     I  am  of  opinion  that  the  slaves  being 

scheduled  in  the  deed  deposited  takes  the  case  out  of  the 

act  as  to  registry. 

Assuming  the  transaction  to  be  good  as  an  equitable 

ro<ntgage,  then  the  question  of  reputed  ownership  arises. 

The  local  act  of  Antigua  declares  the  slaves  to  be  part 

of  the  freehold.     It  has  been  suggested,  however,  that 

slaves  might  be  in  gross,  and  consequently  but  goods  and 

chattels.    If,  by  the  laws  of  Antigua,  slaves  be  real  estate, 

it  does  not  appear  to  me  that  their  being  held  in  gross 

can  alter  their  nature,  and  convert  them  into  goods  and 

chattels;  besides  which,  it  being  known  in  the  island 

that  slaves  are  treated  as  real  property,  and  frequently 

mortgaged,  they  would  not  come  within  the  intent  of 

the  bankrupt  act  as  to  reputed  ownership,  tlie  possession 

not  always  being  an  index  to  the  property. 

Sir  John  Cross:  —  I  wish  to  suspend  my  opinion  till 
final  judgment  is  given. 

Sir  George  Hose :  — 

The  question  arises  in  this  Court  for  the  first  time. 
Though  the  act  of  parliament  introduces  the  necessity 
of  r^istration,  yet  that  only  affects  purchasers,  and  has 
no  effect  to  render  void  agreements  between  the  parties 
themselves. 

In  Chancery,  slaves  have  often  been  considered  as  real 
properly  for  all  purposes.  The  Registry  Act  cxprcsslj 
speaks    f    "  mortgages   of  slaves."      If   they   can   be 
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1834.        eflfectually  mortgaged,  there  is  an  end  to  the  reputed 

' ownership,  as  whatever  can  be  effectually  mortgaged, 

RucKEB       ^^d  IS  known  and  understood  to  be  commonly  the 
and  others,     subject  of  a  mortgage,  will  not,  if  mortgaged,  pass  to 
of  the  assignees  as  having  been  in  the  reputed  ownership, 

^"^thers  "^^  ^"'y  question  then  remaining  is,  whether  the 

slaves,  not  being  included  in  the  memoranduni,  be 
passed  to  the  mortgagee,  or  whether  the  r^istry  act 
interferes,  and  the  title  to  them  be  in  the  assignees? 
The  wording,  of  the  act  appears  strong  at  first  sight; 
section  8  provides  that  the  slave  shall  not  be  property 
unless  he  be  registered,  that  is,  if  he  be  not  r^gisteredi 
the  omission  manumits  him ;  that  is  his  privilege,  and 
does  not  affect  the  right  of  property  to  him,  if  it  exist 
anywhere:  section  9  considers  him  as  property,  but 
enacts  that  he  shall  not  be  transferrable  unless  oatm 
forms  be  gone  through ;  then  we  arrive  at  the  questioD, 
what  is  the  nature  of  that  property  under  a  bankruptcy? 
If  die  property  in  the  slaves  be  not  in  the  mortgagee, 
where  is  it?  Equity  considers  that  done  which  is  agreed 
to  be  done ;  in  the  present  case,  do  the  slaves  altogether 
cease  to  be  property,  or  is  there  not  enough  to  bind  the 
conscience  of  the  mortgagor  so  as  to  enable  a  court  of 
equity  to  call  on  him  to  do  whatever  may  be  necessary 
to  complete  the  legal  formalities  ? 

The  necessity  for  the  r^istry  of  a  ship  depends  oo  a 
statute ;  but  then  it  is  to  be  remembered  tlmt  ships  were 
mere  chattels,  the  property  in  which,  at  common  law, 
could  only  be  passed  by  actual  delivery  of  possession, 
till  the  l^islature  interposed,  and  enacted  that  sliips 
might  be  transferred  by  deed  alone^  without  delivery  of 
possession,  provided  certain  forms  as  to  registry  were 
observed ;  if  not,  the  ship  remains  as  it  was  at  common 
law — a  mere  chattel  liable  to  the  statute  of  James.  Real 
property  of  all  kinds  is  independent  of  die  statute  of 
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James.     And  if  the  party  be  liable  at  common  law  to         1834. 

damages  for  a  breach  of  contract,  courts  of  equity  view        ' 

the  amount  of  damages  as  the  value  or  amount  of  the       Ruckeb 

interest  intended  to  be  iriven.     If  the  contract  touch  w'*"u°^'*^; 

^  In  tiie  matter 

real  property,  courts  of  equity  give  efiect  to  it  to  the  of 

extent  that  it  affects  the  conscience  of  the  party.  and^othws. 

If  slaves  be  real  property^  the  moment  tlie  owner  de- 
posited the  deed  containing  a  schedule  of  slaves,  he  did 
what  was  equivalent  to  a  covenant  to  mortgage  them. 

Then  does  the  59  Oeo.  3,  c.  120,  affect  or  controul 
this  general  rule  of  law  or  equity  ?  Its  policy  does  not 
require  that  the  Court  should  decline  to  interfere  to 
declare  such  transactions  as  the  present  to  be  good 
equitable  mortgages,  in  cases  where  the  slaves  are  known 
and  clearly  to  be  recognized.  Its  object  was  only  to 
protect  the  slaves  from  secret  conveyance,  whereby  sla- 
very might  be  perpetuated.  I  therefore  cannot  hesitate 
in  declaring  that,  in  my  opinion,  the  slaves  in  question 
are  not  goods  and  chattels  within  the  72d  section  of  the 
6  Geo.  4,  c.  16. 

Per  Curiam :  —  The  question  whether  the  slaves  be 
real  property  or  not  being  one  of  fact,  the  Court  will 
take  time  to  consider  whether  it  will  be  expedient  to 
have  a  reference  to  one  of  its  officers  to  report  on  that 
point. 

The  Chief  Judge  :  —  May  29. 

The  5  Geo.  2,  c.  7,  s.  4,  enacts  that  '<  the  houses, 
lands,  negroes,  and  other  hereditaments  and  real  estates, 
&c,  shall  be  liable  to,  &c.,  all  just  debts,  &c,  and  shall 
be  assets  for  the  satisfaction  thereof  in  like  manner  as 
real  estates  are  by  the  law  of  England  liable  to  the  satis- 
faction of  debts  due  by  bond,  &c."  This  was,  however, 
repealed  by  the  37  Geo.  3,  c.  111).     The  statutes  of 


and  others. 
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1834.  which  the  courts  in  this  country  take  notice  treat  negroes 
—  OS  realty ;  it  consequently  lies  with  the  assignees  lo 
Ku^'er       prove  that  they  are  personalty,  which  they  have  not 

and  others.     iJone. 

^of"  The  act  of  the  Assembly,  dated  the  21st  July  1693, 

J^i^^f'ifJI^.  referred  to  in  the  argument,  recites  that  **  many  persons 
heretofore  deceased  stood  possessed  of  a  good  quantity 
of  lands  and  tenements,  and  number  of  negroes ;  some  of 
which  persons  made  their  wills  and  testaments,  nomi- 
nating their  executors  therein,  and  others  died  intestate, 
leaving  their  negroes,  and  other  goods  and  chattels,  to 
be  disposed  of  by  the  administrator  or  administrators  to 
be  appointed  :  which  said  executors  and  administrators, 
by  virtue  of  their  executorship  and  administration,  in* 
ventoried  and  appraised  the  said  n^roes,  and  disposed 
of  them  as  other  c*hattels,  which  oftentimes  proved  b 
min  to  the  interest  or  estate,  and  left  the  widow  and 
children  in  a  bad  condition." 

<*  For  the  prevention  thereof  for  the  future,  be  it  and 
it  is  enacted  by  the  authority  aforesaid,  that  all  negroe 
slaves  and  other  slaves,  after  the  date  of  this  act,  shall 
and  are  hereby  declared  to  be  inheritance,  and  affixed  to 
the  freeliold,  and  the  widow  capable  of  being  endowed 
thereof;  provided  always,  that  any  executor  or  admi- 
nistrator may  inventory  the  said  negroes,  but  not  take 
them  into  his  custody,  to  the  intent  that  if  there  shall 
not  be  sufficient  goods  and  chattels  to  pay  the  deceased's 
debts,  that  then  the  said  negroes  are  liable  to  be  taken 
for  payment  of  the  said  debts,  and  be  as  chattels  for  that 
purpose,  and  no  otherwise." 

The  consequence  is,  that  unless  the  assignees  can  show 
something  more  to  induce  the  Court  to  entertain  a  doubt 
as  to  the  fact  that  negroes  are  real  property  in  AntiguAj 
it  will  not  be  necessary  there  should  be  any  reference  as 
to  the  point  of  fact  whether  real  or  personal  property. 


-\ 
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Sir  John  Cross :  —  I  Sdl-. 

On  perusal  of  the  deed  it  becomes  clear  that  as  a^^ainst 

.  ^^  Ex  parte 

the  assignees  the  slaves  were  attached  to  the  land  when        Kuckbr 
the  mortgage  was  made,  casting  on  the  assignees  the  •  *"^  others. 
burthen  of  proving  the  contrary.  of 

As  to  the  5  Geo.  3,  it  does  not  appear  to  me  that  the  and'oUiers. 
assignees  have  proved  that  the  slaves  were  not  registered : 
against  the  bankrupt  it  must  be  assumed  they  were,  till 
the  contrary  be  proved,  it  not  laying  in  the  mouth  of  the 
bankrupt  to  allege  they  were  not  duly  registered ;  and 
the  assignees  represent  him. 

Sir  George  Rose:  — 

The  general  impression  of   the   profession  is  that 
slaves,  like  an  estate  pur  cadre  vie,  go  to  the  executor  for    . 
payment  of  debts,  but  for  all  other  purposes  are  real 
property. 

Whether  or  not  the  slaves  be  in  the  reputed  owner- 
ship does  not  altogether  depend  on  whether  they  were 
chattels  or  real  estate ;  the  question  in  reputed  owner- 
ship often  is,  not  whether  they  be  chattels,  but,  admitting 
that,  whether  they  be  such  of  which  the  possession  draws 
along  with  it  the  reputation  of  ownersliip. 

Ordered  as  prayed,  (a) 


(a)  It  has  been  determined  by  cent,  119.   They  are  also  chattels 

hb  Majesty  in  Council  that  slaves  at  St.  Nevis  by  a  special  act  of 

are  chattels  in  St.  Christopher's^  the  President  and  Council  there 

Ho/rymp^s  MS.  vol.  i.  75.  And  in  1699.    But  in  vX\  the  other 

they  are  chattels  in  the  Bahamas,  colonies  they  are  real  property. 
Skeppard^%  Practice  of  St.  Vin- 
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C.  of  R.  Ex  parte  LLOYD.  —  In  the  matter  of  OGDEN. 

May2Q      rri 
^  29 ,        1  HIS  was  the  petition  oiUayd  and  Co.,  bankers,  and 

1834.        prayed  the  usual  order  in  cases  of  equitable  mortgage^ 
Amor^agc was  f^j.  ^  g^]g  ^f  ^^  premises,  fixtures,  and  machinery  mort- 

mifes  and  ma-      gaged. 

inch^  a  ^  WotmisUy^  being  tlie  sole  owner  of  certain  freehold 

Sr^e^r^  premises,  entered  into  partnership  with  Ogden^  and 
trade  pwjwses,     JVolmislev  and  Ogden  thenceforth  occupied  the  premises 

and  fixed  to  the  -i  i  .«*. 

freehold;  the      as  cotton-spmners,  and  erected  a  steam-engine,  &c.  for 

ZS]n       the  purposes  of  their  joint  trade. 

posMssion:  Ogden  and  Walmisley  kept  a  bankiner  account  with 

Held,  Ist.  the        ,       ^    .  .  i    .  ,     • 

atoaro^ngine  the  petitioners,  and  m  1822  owed  them  1,822/.  on  the 
mwed^2d"it  l^il^'^ce  of  such  account;  and  on  the  1st  of  June  1838 
was  well  mort-    Ogden  deposited  with  the  petitioners  the  leases  of  certain 

gaged,  and  not  .  .  , 

in  the  reputed  leasehold  premises,  accompanied  with  a  memorandum, 
owne    ip.         which,  after  setting  out  a  list  of  the  title-deeds  deposited, 

thus  concluded : — <^  lliese  papers  are  placed  in  the 
hands  of  Messrs.  Jbite^,  Uoydj  and  Co.,  as  security  for 
what  they  may  think  fit  to  advance  to  Ogden  and  WabmS' 
ky!^    On  the  third  of  August  1822,  Walmisley  deposited 
with  the  petitioners  a  lease  of  a  freehold  piece  of  land, 
on  which  was  situated  a  mill  and  other  buildings ;  this  de- 
posit was  accompanied  by  the  following  memorandum:-* 
^<  These  deeds  of  the  Canal  Mill  at  Haliingwood  are 
placed  in  the  hands  of  Messrs.  Uoyds  and  Co.  as  security 
for  what  they  may  think  proper  to  advance  to  Ogden 
and   Walmisley y  by  Charles  Walmisley;  the  buildings 
alone  are  insured  for  upwards  of  2,000/.,  machinery,  &(%) 
2,000/.  more." 

On  the  16th  of  November  1833  a  fiat  issued  against 
Ogden  and  Walmisley.  When  the  fiat  issued  there  was 
owing  to  the  petitioners  2,777/.  on  the  balance  of  the 
banking  account. 

The  petition  prayed  that  the  petitioners  might  be 

14 
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declared  equitable  mortgagees  of  the  premises^  and  of        1834. 
the  mill  and  steam-engine,  boilers,  steam  pipes,  main 
shafting,  and  principal  mill-gearing  and  fixtures  in  the         Lloyd. 
mill  and  buildings,  &c.  ^"  ihc^mattcr 

By  agreement,  the  property  in  dispute  was  sold,  and        Ogdek. 
the  proceeds  awaited  the  decision  of  the  Court. 

Several  contradictory  affidavits  were  filed,  as  to  whe- 
ther the  landlord  was  generally  owner  of  the  steam-en- 
gines, &C.  in  that  neighbourhood,  and  as  to  whether  the 
particular  engines  in  question  could  be  removed  without 
injury  to  the  freehold.    The  most  precise  of  these  was 
hj  James  Drow  of  Manchester,  appraiser  and  auctioneer, 
who  deposed  that  he  had  been  a  valuer  of  machinery  in 
cotton  and  other  mills  for  twenty  years ;  that  he  sold  the 
steam-engine,  gearing,  and  gas  apparatus  at  the  Canal 
Mill,  and  that  he  was  present  part  of  the  time  when 
it  was  removed  by  the  purchaser;  that  he  carefully 
examined  the  situation  and  manner  in  which  the  steam- 
engine  stood,  and  it  could  be  very  readily  removed  with- 
6at  injury  to  the  freehold;  that  it  was  the  invariable 
practice  in  Manchester  and  the  neighbourhood,  in  all 
cases  when  buildings,  steam-engines,  and  other  things 
are  erected  for  the  purposes  of  trade,  for  the  tenant  to 
remove  them  at  the  end  of  his  tenancy,  or  for  the  land- 
lord to  buy  them  from  the  tenant;  that  in  almost  all 
cases  the  steam-engines  in  Manchester  and  the  neigh- 
bourhood can  be  removed  without  material  damage  to 
the  freehold ;  that  the  steam-engine  at  the  Canal  Mill 
was  put  up  in  the  following  manner,  —  there  was  a 
large  stone  put  into  each  wall,   which  was  of  brick, 
an  aperture  was  left  in  each  wall  over  each  large  stone, 
then  there  was  a  bed  cut  into  each  stone  fully  the  depth 
of  the  entablature  plate  or  beam,  the  ends  or  bear- 
ing parts  of  this  entablature  plate  were  put  into  those 
beds,  and  hot  lead  poured  to  fill  the  crevice  or  vacant 
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1834.        parts  to  keep  it  firm  in  its  resting  on  those  stones;  that 
"""""         the  weight  of  the  walking  beam  rests  entirely  upon  this 
Lloyd.        entablature  and  a  cast-iron  centre  pillar,  whidi  rests  on 
III  the  matter  ^j^^  stone  foundation,  put  in  for  the  engine  but  not  fixed 
Ogden.        to  the  freehold ;  that  the  engine  could  be  very  easily  re- 
moved by  raising  the  entablature  plate  with  a  screw 
jack,  and  by  that  means  the  end  of  the  entablature  plate 
or  beam  raised  out  of  the  bed  cut  into  the  stones,  and 
then  lowered  down  by  common  blocks  witlioat  any  injaiy 
to  the  building,  and  without  disturbing  or  injurii^  the 
stones  in  the  least  degree ;  that  the  building  and  stones 
must  necessarily  have  been  erected  before  the  steam- 
engine  was  put  up;    that  it  was  customary  for  the 
owners  of  cotton  milk  in  Manchester  and  the  neighboar- 
hood  to  erect  the  mill,  and  for  the  tenant  to  put  up  the 
steam-engine. 

The  bankrupts,  being  owners  of  the  building  and 
steam-engine,  let  different  compartments  of  the  building 
to  difierent  persons  whose  business  required  madiioeij 
driven  by  a  steam-engine ;  these  perscms  usually  far* 
nished  tlieir  own  machines.  All  these  madiines  weie 
worked  by  the  bankrupts'  steam-engine»  whidi  oomnm- 
nicated  with  the  difierent  parts  of  the  building  by  means 
of  long  shafts,  the  lengths  of  which  were  composed  of 
difierent  pieces  not  otherwise  connected  than  by  oog 
wheels^  some  of  these  lengths  of  the  shafts  being  at  right 
angles  to  others. 

Mn  SwansUm  and  Mr.  Myhe  for  the  petition: — 
The  mortgagees  claim  the  steam-engine  and  the  vorb 
attached,  down  to  what  is  technically  designated  the  fint 
motion,  that  is,  what  is  generally  imderstood  by  the  steam- 
engine  itself  exclusive  of  any  machinery  it  works.  They 
also  claim  the  gas  apparatus. 

Excluding  all  considerations  as  to  bankrvptcr,  and 
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viewing  the  transaction  as  one  between  mortgagor  and        1834. 

mortgagee  only,  the  memorandum,  by  referring  to  the        

insurance  on  the  machinery,  shows  the  intent  to  be  that        Lloyd. 
it  should  be  included  in  the  security.     That  the  ma-  '"  the  matter 
chinery  in  question  belongs  to  the  mortgagee  appears       Ogden. 
from  several  cases. 

In  Stewart  v.  Lotnb^  1  Brod.  §•  Bing.  506,  the  jury 
found  that  a  mill,  mortgaged  together  with  the  land, 
was  not  a  fixture ;  yet  it  was  held  that  a  creditor  of  the 
mortgagor  could  not  take  it  in  execution,  though  the 
mortgagor  had  remained  in  possession.  JVinn  v.  IngUbyj 
5  Barru  Sf  Aid.  625,  decided  that  fixtures  in  a  house 
were  not  liable  to  be  seised  in  execution  under  a  fieri 
fbdasj  the  house  being  in  the  possession  of  the  person 
against  whom  the  execution  issued.  In  Colegrave  v. 
Dias  SantaSf  2  Bam.  8f  Cres.  76,  the  owner  sold  a  free- 
hold house.  No  mention  was  mode  in  the  conveyance 
of  fixtures,  nevertheless  they  were  held  to  be.  passed ; 
and  even  if  they  had  not,  yet  the  owner,  after  giving  up 
poasession,  could  not  maintain  an  action  of  trover. 

But  the  assignees  contend,  that,  bankruptcy  having 
intervened,  the  machinery,  and  some  of  those  things 
wbich  the  petitioner  alleges  to  be  fixtures,  were  in  the 
reputed  ownership  of  the  bankrupt.  But  the  doctrine 
of  reputed  ownership  has  no  application  to  fixtures,  nor 
to  such  chattels  as  are  subject  to  a  custom  of  being  let, 
md  the  possession  of  which  does  not  necessarily  carry 
the  reputation  of  ownership.  These  propositions  were 
established  in  the  time  of  Lord  Hardwicke^  and  have 
leen  strengthened  by  a  series  of  decisions  down  to 
CSMWi&ff  V.  Beaumont^  5  Bam.  8f  Adol.  72,  and  Rvfford  v. 
Bishop^  5  Bu88.  346. 

In  Hubbard  v.  Bagshaw^  4  Sim.  326,  the  owner  of  a 
xytton  mill,  in  which  there  was  a  steam  engine,  boilers, 
kc«  mortgaged  the  whole,  but  remained  in  possession 
Vol.  I.  K  K 
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18S4.        until  his  bankruptcy.     In  that  case,  as  in  that  now 

■  before  the  Court,  the  entablature  plate  of  the  engine 

Lloyd.        ^^  R\ed  to  the  freehold,  and  it  was  held  that  the  steam 

In  tlie  matter  engine  did  not  pass  to  the  assignees,  not  having  been 

Ogdsn.       in  the  order  and  disposition  of  the  bankrupt  at  tbe 

time  of  his  bankruptcy. 

The  Court  here  called  on  the  respondents. 

Mr.  Spence  and  Mr.  Wigram  for  the  respondents:— 

The  buildings,  of  which  the  deeds  were  deposited, 
were  conveyed  to  Wabnisky  before  the  machinery  was 
built.  He  entered  into  partnership  with  Ogden^  and 
then  the  two  jointly  erected  the  machinery,  which  is 
therefore  a  trade  fixture;  consequently  the  cases  dted 
do  not  apply.  It  is  contended  tliat  only  the  bnildii^ 
passed  to  the  mortgagee.  [Sir  George  Rase: — It  was 
partnership  property ;  but  will  there  be  any  difficulty  in 
finding  that  the  one  partner  had  authority  tnm  tbe 
other  to  pledge  it,  in  order  to  obtain  an  advance  of 
money  for  partnership  purposes  ?]  Machinery,  tboi^ 
erected  after  the  deposit  of  the  deed,  yet,  if  a  fixture^ 
would  of  course  pass  to  the  noortgagee  in  an  ordinary 
case.  But  we  contend  these  were  not  fixtures,  but 
chattels,  which  therefore  passed  to  the  assignees,  as 
having  been  in  the  reputed  ownership  of  the  banknrpc. 

The  present  case  must  be  governed  by  the  decision  in 
the  great  cause  of  Trappes  v.  HarttTy  3  Tjfrr.  60S,  S.C. 
2  Cromp.  8f  Mee.  153,  which  was  decided  after  nuick 
consideration,  and  on  a  review  of  all  tbe  cases  oo  tbe 
subject.     It  is  as  follows :  — 

In  1797  premises  in  Lancashire,  described  as  ^  Itndy 
a  dwelling  house,  machine  house,  and  other  buikfii^ 
iind  erections,"  were  conveyed  in  fee  to  one  of  several 
partners.     The  conveyance  stateil  them  to  be  then  in 
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the  possession  of  that  partner  and  another  of  his  then        ]  834. 

partners.    Machinery  and  utensils  were  afterwards  placed         

thereon  by  the  firm,  for  the  purpose  of  carrying  on  the  Lloyd. 
business  of  calico  printers.  The  machinery  and  utensils  ^"  ^^^  matter 
were  firmly  fixed  to  the  freehold,  yet  in  such  a  manner  Ogden. 
that  they  might  be  easily  removed  without  material 
injury  to  themselves  or  the  buildings.  In  that  part  of  the 
country  similar  articles,  so  fixed,  were  commonly  bought, 
sold,  and  removed,  without  treating  them  as  fixtures. 
In  taking  stock  yearly  between  1804  and  1825  the 
buildings  and  land  were  valued  and  classed  separately 
from  the  machinery  and  fixtures,  but  the  whole  was 
always  dealt  with  and  considered  as  partnership  pro- 
perty. In  1828  two  of  the  partners, — then  seized  in  fee 
of  the  freehold  land  and  buildings  under  a  conveyance 
not  mentioning  machinery  or  fixtures, — mortgaged  tliem 
for  a  term,  and  also  the  steam-engine,  mill-geering,  heavy 
geer,  millwright  work,  fixed  machinery,  and  other  mat- 
ters and  things  standing  and  being  in  or  upon  the  thereby 
demised  buildings,  works,  and  premises,  which  in  any 
manner  constitute  fixtures  and  appendages  to  the  free- 
hcdd  of  the  same,  or  any  part  thereof.  They  remained 
in  possession  and  carried  on  the  works  till  1829,  when 
they  compounded  with  their  creditors,  and  afterwards 
till  they  became  bankrupts.  In  April  1831  their  as- 
rignees  sold  and  removed  the  machinery  and  utensils, 
except  two  steam-engines  with  the  first  motion  and 
main  shafts  attached  to  them,  and  two  water-wheels, 
which  supplied  power  to  the  rest. 

Such  is  the  statement  of  the  case ;  and  it  was  held, 
after  deliberation,  that  the  machinery  and  utensils  so 
removed,  having  been  aiSxed  to  the  inheritance  for  the 
purposes  of  trade  only,  in  a  place  where,  as  such,  they 
irould  have  commonly  been  removed,  were  not  to  be 
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1834.        taken  as  part  of  the  inheritance,  but  as  personal  estate 
'        only,  which  passed  to  the  assignees  of  the  bankrupts. 

Lloyd.  In  this  case  of  Trappes  v.  Harter  (a)  are  several  dida 

In  the  matter  jjy  ^j^g  Judges  of  great  importance,  and  directly  appli- 

OoDEN.  cable  to  this  case.  Lord  Lyndhurst  (at  page  615)  sajrs, 
*<  The  question  is  whether  these  articles  are  fixtures, 
and  it  arises  between  mortgagees  and  a  mass  of  other 
creditors;"  and  (at  page  617)  his  Lordship  observes, 
^*  If  several  partners  put  up  machinery  on  the  fredioM 
of  one  of  them,  for  the  purpose  of  carrying  on  their 
partnership  trade,  how  does  it  become  the  proper^  of 
that  one  partner  who  is  owner  of  the  freehold  ?'  and 
Bayley^  B.  (page  622)  having  observed,  *'  There  b 
another  point,  viz.  that  the  legal  interest  in  these  artides 
is  not  in  the  persons  who,  having  the  l^al  estate  in  the 
premises  to  which  they  were  fixed,  mortgage  those  pre- 
mises," Lord  Lyndhurst  said,  <*  That  assists  yoa  in 
showing  that  the  bankrupts  did  not  intend  to  pass  them 
by  their  mortgage  deed ;  and  if  the  words  of  that  deed 
did  not  necessarily  pass  them,  what  passed  between  the 
parties  to  it  may  be  taken  into  consideration  to  show 
their  intentions."  His  Lordship  further  says  (page  625), 
<<  In  taking  the  stock  it  appears  that  the  land  and 
buildings  were  constantly  placed  under  one  bead,  and 
the  machinery  under  another.  It  also  appears  that 
machinery  of  this  description  is  in  that  part  of  the 
country  constantly  bought  and  sold  without  refereiice  to 
the  freehold.  As  between  landlord  and  tenant  there- 
fore, it  b  clear  that  such  machinery,  put  up  by  the 
tenant,  might  be  removed  by  him.  The  banknipts 
were  the  reputed  owners  of  the  roacbinery,  and,  io  coo- 
sequence  of  their  being  so  considered*  obtained  extco- 
sive  credit.     We  are  of  opinion  therefore,  that,  with 

(«)  5  7yr.  605,  S.  C,  2  Cromp.^  Mec.  153. 
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respect  to  machinery  of  this  description,  erected  by  the        1834. 

bankrupts  for  the   purposes  of  trade,   it  would  have 

passed  to  the  executor,  and  not  to  the  heir,  and  that  it        Lloyd. 

was  the  partnership  estate  of  the  bankrupts."    And  (at  ^"  **'®  matter 

page  628}  he  observes,  <<  Now  these  authorities  lead  us        Ooden. 

to  the  conclusion,  that,  where  utensils  and  machinery  are 

erected  by  the  owner  for  the  purpose  of  trade  only,  in 

a  neighbourhood  where  such  utensils  and  machinery  as 

these  would  commonly  have  been  removed,  and  when 

this  can  be  done  without  injury  to  the  inheritance,  they 

form  an  exception  to  the  general  rule,  and  are  not  to 

be   taken  as  part  of  the  inheritance,  but  as  personal 

estate."      And    in    conclusion   his   Lordship  observes 

(page'  629),  *<  Under  all  these  circumstances  it  appears 

to  us  that  there  is  sufficient  to  satisfy  the  terms  of  the 

mortgage  deed,   without  including  the   machinery    in 

ijuestion,  and  that  it  neither  passed  nor  was  intended 

to  pass  by  that  deed.     Then  if  it  did  not  so  pass,  it  is 

to  be  looked  upon  as  personal  estate,  separate  from  the 

property  mortgaged,  and  therefore  as  belonging  to  the 

lasignees."     And  Bayky^  B.,  says  (page  618),  <<  Here 

the  question  is,   were  these  articles  fixtures  or  not? 

rbat  depends  on  the  time  they  were  erected.     If  they 

irere  erected  by  Henry  FeUdingj  then  they  were  his ;  if 

erected  by  him  and  others,  it  may  turn  out  that  quoad 

ither  parties  they  may  be  goods  and  chattels." 

Sir  George  Rose :  — 

The  question  in  Trappes  v.  Harter  {a)  was  the  intent : 
jofrA  Lyndhurst  says  (page  628),  "  We  are  of  opinion 
hat  it  did  not  pass  by  the  mortgage  deed,  and  that  it 
ras  not  intended  to  pass  by  it."  The  intent  is  the  first 
uestion  in  the  case  now  before  the  Court.  On  that 
>  not  the  memorandum  conclusive  ? 


{a)  3  Tyr.  603,  S.C,  2  Cromp.Sf  Mcc,  153. 
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1834.  The  distinction  laid  down  by  the  cases  applicable  to 

the  present  question  —  where  bankruptcy  intervenes — 

Lloyd.        is  not,  whether  the  property  can  be  removed  as  between 
In  the  matter  mortgagor  and  mortgagee,  but  whether,  as  between  the 
Ogden.        mortgagee  and   the    assignees,   trade   fixtures  can  be 
removed  without  injuring  the  premises.     If  they  be  so 
fixed  to  the  freehold  that  it  will  be  seriously  injured 
by  the  removal,  cadit  qtUBStio.    The  case  of  Trappes 
V.  Hmter  (a)  appears  to  decide  that  where  the  assignees 
might  remove  the  property  without  injury  to  the  free^ 
hold,  then  they  can  defend  themselves  in  an  action  <^^ 
trover,  on  the  ground  that  the  property  was  chaU^7. 
No  conveyancer  but  would  be  of  opinion  that  the  pro. 
perty  passed  by  the  deed  if  fixed  to  the  freehold,    la 
Trappes  v.  Harter  (a)  Lord  Lyndhvrst  goes  through  all 
the  cases,  in  order  to  arrive  at  the  point  whether  the 
property  in  question  before  him  were  personal  or  real; 
and  he  decided  that,  for  the  purposes  and  benefit  of 
trade,  it  was  chattel.     Coombs  v.  Beaumont  (b)  would 
decide  that  as  between  mortgagor  and  mortgagee  there 
could   be   no  doubt  that  if  the  parties   intended,  the 
machinery  would  have  sufficiently  the  character  of  realty 
to  pass :    but  then  it  is  open  to  the   argument,  that 
bankruptcy  having  intervened,  creates  a  diflerence,  and 
that  then  the  injury  to  the  premises  must  be  considered. 
In   Trappes  v.  Harter  (page  628)  is  the  doctrine  on     , 
which  I  rely  as  governing  the  case  now  before  the  Court. 
Lord  Lyndhurst  there  said,  <'  Now  these  authorities  lead 
us  to  the  conclusion,  that  where  utensils  and  macbioery 
are  erected  by  the  owner  for  the  purpose  of  trade  odIJj 
in  a  neighbourhood  where  such  utensils  and  machioeiy 
as  these  would  commonly  have  been  removed,  and  wbeo 


(«)  3  Tyr.  G05,  S.  G.,  2  C  omfi,  ^  Mcc.  1 55. 
{b)  5  Barn.  ^V  AdoL  72. 
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this  can  be  done  without  injury  to  the  inheritance,  they        1834. 
ronn  an  exception   to  the  general  rule,  and  are  not 
DO  be  taken  as  part  of  the  inheritance,  but  as  personal        Lloyd. 
state."  ^"  thc^  matter 

In  this  case,  the  amount  of  injury  is  too  trifling  to  be       Ooden. 
xmsidered,  while  in  Trappes  v.  Harter,  3  Tyrr.  611, 
t  is  stated  that  it  would  cost  150/.  to  put  the  premises 
Ato  complete  tenantable  repair. 

Mr.  Spence  and  Mr.  Wigram :  — « 

Several  cases  have  decided,  that,  on  a  deposit  of  title- 
leeds,  a  house  is  included  thougii  not  mentioned,  but 
that  fixtures  are  not. 

In  ex  parte  Quinceyj  1  jitk.  477,  it  was  held,  that  on 
ft  mortgage  of  a  brewhouse  and  the  appurtenances^  the 
Qtensils  used  in  brewing  did  not  pass. 

Sir  George  Rose :  —  Fixtures,  or  any  other  kind  of 
property,  may  be  mortgaged ;  but  in  the  event  of  the 
bankruptcy  of  the  mortgagor,  continuing  in  possession, 
the  question  arises,  whether  the  assignees  or  the  mort* 
gagee  be  entided  to  them  ?  If  they  were  trade  fixtures, 
the  assignees  are  entitled  to  them  as  such ;  this  had  been 
held  in  favour  of  trade,  and  following  the  legislative 
rule  (a),  which  says  the  construction  of  the  Bankrupt 
Act  is  to  be  in  favour  of  creditors  on  doubtful  points ; 
the  case  of  Clarke  v.  Crownshaw^  3  Bam.  if  Add.  804, 
shook  that  law,  but  it  was  set  up  again  by  Lord  Lynd- 
kursi  in  Trappes  v.  Harter^  3  Tyr.  603,  who  held  that 
such  fixtures  were  removable,  if  it  could  be  done 
without  doing  too  serious  a  damage  to  the  freehold.  (6) 

(a)  6  Geo.  4.  c.  16.  sect.  135.       mortgagee.  JBot/dell  v.  M' Michael, 
(6)  Tenant's  fixtures  are  not  in    Trinity  Term  1834,  I  Crompton, 

the  reputed  ownership   of  the     Mecson^  lioscoc,  177, 

iNUiknipt,  so  as  to  prejudice  a 
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1834.  Mr.  Spence  and  Mr.  Wigram :  — 

In  ex  parte  AusHn^  1  Dea.  §•  Ch.  SOT,  on  the  pedtion 

Lloyd.       of  an  equitable  mortgagee  of  part  of  the  bankrapfs 
In  the  matter  estate  by  deposit  of  deeds,  the  question  was,  whether 

Ogden.       fixtures  were  included  in  the  security?  It  was  contended 
that  they  were  within  the  operation  of  the  6  Geo. 
c.  16)  s.  72,  and  passed  to  the  assignees  as  having  beei^ 
in  the  reputed  ownership  of  the  bankrupt.  Sir  Gtor^^ 
Hose  said,  <<  I  have  no  hesitation  in  saying,  that  where 
fixtures  are  capable  of  removal,  as  between   landlord 
and  tenant,  without  injury  to  the  freehold,   they  are 
within  the  order  and  disposition  of  the  bankrupt."    Na 
judgment,  however,  was  given  in  that  case,  but  an  in- 
quiry was  directed  as  to  the  nature  of  the  pn^rty. 

It  has  been  urged,  that  where  a  custom  to  let  ma- 
chinery exbts,  that  prevents  the  doctrine  of  repated 
ownership  from  attaching ;  such  is  not  the  case,  as  was 
decided  in  Ungard  v.  MessUerj  1  Bam.  If  Ores.  308. 
A.  B,  was  the  owner  of  machinery,  which  was  seiied 
under  an  execution,  and  conveyed  by  a  bill  of  sale  to  a 
creditor,  who  afterwards  demised  them  to  A^  B.  at  an 
annual  rent;  A.B.  subsequently  became  a  bankrupt. 
The  counsel  for  the  defendant  urged,  that  it  was  proved 
that  there  was  a  usage  to  rent  such  machinery,  and  cited 
Home  v.  Bakery  9  Easty  215 ;  but  it  was  held,  that  the 
machinery  passed  to  the  assignees,  as  having  been  in  the 
reputed  ownership  of  A.  B. 

In  that  case,  Mr.  Justice  Bayley  said,  ^  When  once  it 
is  proved  that  the  bankrupt  has  been  the  owner,  and  has 
continued  in  possession  till  the  time  of  the  act  of  bank- 
ruptcy, the  presumption  is,  that  he  then  continued  in 
possession  in  the  character  of  owner,  and  therefore  a 
proof  of  those  facts  is,  primd  facie^  evidence  that  the 
bankrupt  is  both  reputed  and  real  owner.  In  this  case 
it  was  proved  that  the  bankrupt  was  once  the  owner  rf 
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the  machinery,  and  the  jury  have  found  that  it  continued        1834. 

in  his  possession  to  the  time  of  the  act  of  bankruptcy ;        

that  being  so,  the  reputed  ownership  must  be  presumed       LloydT 
to  have  continued  so  long  as  the  possession  continued."  ^"  ^^^  matter 
And  the  other  judges  made  observations  to  the  same      Ogoen. 
eflect.     It  is  submitted  that  this  case  of  Lingardv.  Mes^ 
iUer  is  so  similar  in  its  circumstances  to  that  now  before 
the  Court,  as  to  be  a  precedent  to  be  followed. 

The  case  stood  over,  that  the  judges  might  read 
through  the  affidavits  to  ascertain  whether  the  machinery 
oould  be  removed  without  much  injury  to  the  freehold. 

Cur.  ad.  vuU. 

Mr.  SuHxngton  in  reply  was  stopped  by  the  0>urt.  29th. 

The  Chief  Judge:  — 

This  was  a  petition  by  equitable  mortgagees  in  the 
Usual  form,  praying  for  the  sale  of  the  land,  and  mill  and 
buildings  erected  thereon,  mentioned  in  certain  title- 
deeds  deposited  with  the  petitioners  by  way  of  securiqr 
lor  monies  to  be  advanced  by  them,  and  also  of  the 
steam  engine,  gas  works,  and  certain  parts  of  the  ma- 
chinery fixtures  thereon. 

The  assignees  raised  no  objection  to  so  much  of  the 
petitioners*  claim  as  was  confined  to  the  land  and  build- 
ings, but  they  claimed  a  right  to  remove  the  steam  en- 
gine, gas  works,  and  all  the  machinery,  as  the  goods  and 
diattek  of  the  bankrupts,  either  as  not  included  in  the 
mortgage  to  the  petitioners,  or  at  all  events  as  left  in 
possession  of  the  bankrupts  as  the  reputed  owners,  and 
therefore  as  passing  to  the  assignees  under  the  72d  sect, 
of  6  Geo.  4,  c.  16. 

Pending  the  petition  in  this  Court,  the  matters  in  dis- 
pute were,  by  mutual  consent,  removed  and  sold,  and 
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1834.        the  question  submitted  to  us  is,  to  whom  the  proceeds  of 
„  that  sale  ouirht  to  be  paid. 

Ex  parte  ... 

Lloyd.  For  the  petitioners  it  has  been  urged,  that  the  sletm 

In  the^  matter  gngj^^  ^^d  other  things  in  dispute  were  affixed  to  and 
OoozN.  formed  part  of  the  freehold,  and  therefore  necessarily 
constituted  part  of  the  estate  mortgaged  to  tfaeni,  and 
could  not  be  goods  and  chattels  of  the  bankrupts,  dther 
as  the  true  or  reputed  owners.  And  if,  in  law,  tfaqr 
must  be  considered  between  these  parties  as  part  of  tbe 
freehold,  both  the  questions  raised  by  the  assignees 
must,  as  it  seems  to  me,  be  answered  m  favour  of  the 
petitioners. 

But  though  I  am  of  opinion  that  the  petitionen  are 
entitled  to  the  proceeds  of  the  matters  in  dispute,  it  is 
not  on  this  short  ground;  for  it  appears  to  roe,  that 
though  annexed,  in  fact,  to  the  building  and  land, 
they  still  retained,  in  law,  their  character  of  personal 
chattels ;  and  therefore  it  will  be  necessary  to  consider 
the  two  questions  separately.  In  looking  throi^h  die 
cases  on  this  subject,  a  distinction  seems  to  have  been 
made  between  things  annexed  to  the  soil  by  the  owner 
of  the  freehold,  and  those  annexed  by  a  tenant  during 
his  term  ;  and  the  distinction  is  this,  where  the  annem* 
tion  is  made  by  the  owner  of  the  freehold,  the  fixtures 
become,  without  reference  to  the  nature  of  the  fixtures 
or  the  purpose  for  which  they  were  annexed,  a  part  of 
the  freehold  itself,  and  as  such  descend  to  the  heir, 
pass  by  conveyance  of  the  land  without  being  specified, 
and  cannot  be  taken  in  execution  as  the  chattels  of  the 
owner :  Steward  v.  LombCj  1  Brod.  if  Bing.  506 ;  fVm 
V.  Ingkbyj  5  Bam.  Sf  AUL  625 ;  Place  v.  Fagg^  4  Mol 
Sf  By.  277.  But  where  any  fixture  is  annexed  by  the 
tenant,  it  does  not  necessarily  become  a  part  of  the  five* 
hold,  but  its  character  as  realty  or  perscmal^  dq)ends 
oa  the  nature  of  the  fixture,  and  the  purpose  for  which 
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it  was  annexed ;  Hen.  7,  c.  36 ;   Winn  v.  Ingkby^  5  Bam.         1834. 

if  Aid.  625 ;  Place  v.  Fogg,  4  Man.  §•  Ry.  277 ;  Trappes        

V.  HarUr,  8  Tync;.  608.  ^lJyV.' 

In  this  case,  Wabnisley  was  the  sole  owner  of  the  free-  ^"  ^*®  matter 
hold,  but  having  entered  into  partnership  with  the  other  Ogdbn. 
bankrupt,  Ogden^  the  premises  were  occupied  by  the 
partners,  who  erected  the  steam  engine  and  other  things 
in  dispute,  for  the  purposes  of  their  joint  trade.  The 
firm  therefore  may  be  taken  as  occupying  the  premises 
as  mere  tenants,  and  the  circumstance  of  one  of  the  firm 
being  also  owner  of  the  soil  will  make  no  difference,  for 
that  was  the  case  in  Trappes  v.  HarteVy  3  Tyr.  608 ; 
and  in  page  617  of  that  report  Mr.  Baron  Bayley  asks, 
'<  Was  the  machinery  originally  erected  at  the  joint  ex- 
pence  of  the  concern,  and  if  so,  was  it  the  property  of 
Henry  Fielding  only,  or  of  Henry  Fielding  and  the  other 
partners?"  And  upon  the  counsel  arguing  that  though 
put  up  at  the  joint  expence  it  nevertheless  became  the 
property  of  Henry  Fielding^  Lord  Lyndliurst  says,  '<  If 
several  partners  put  up  machinery  on  the  freehold  of 
one  of  them,  for  the  purpose  of  carrying  on  the  partner- 
ship  trade,  how  does  it  become  the  property  of  that  one 
partner  who  is  owner  of  the  freehold  ?"  and  in  the  deci- 
sion of  that  case  the  firm  was  considered  as  erecting  the 
machinery  in  dispute  as  mere  tenants. 

Looking  at  the  machinery  now  in  question  as  fixtures 
erected  by  the  bankrupts,  as  tenants,  for  the  purposes  of 
trade,  the  first  question  would  be,  were  the  fixtures  such 
OS  the  bankrupts  were  entitled  to  remove  during  the 
term  ?  That  they  were,  is  plain  from  a  long  train  of 
authorities,  the  substance  of  which  is  summed  up  by  the 
Vice-Chancellor  in  the  case  of  Hubbard  v.  Bagshaw, 
4  Sim.  388,  in  which  he  says,  *^  The  general  rule  is, 
that  whatever  is  aflSxed  to  the  freehold,  whether  by  the 
tenant  or  not,  shall  remain,  and  not  be  removed  by  the 
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the  property  of  the  owner  of  the  freehold,  and  by  the        1834, 
unity  of  title  they  lose  their  character  of  personalty,  and      EjTparte 
become  in  law  as  well  as  in  fact,  and  for  all  purposes,  a        Lloyd. 
part  of  the  freehold ;  and  it  may  be  observed,  that  in  the  of 

case  of  Lee  v.  Risden^  7  Taunt,  190,  the  fixtures  in  ques-  Ogden. 
tion  had  been  annexed  by  the  landlord,  and  though  by 
him  sold  to  the  tenant  had  never  been  severed  from  the 
freehold,  of  which  at  the  time  of  the  sale  they  unques- 
tionably formed  a  part,  both  in  law  and  in  fact;  the 
decision  therefore  of  that  case  does  not  interfere  with 
the  view  that  I  take  of  the  question,  which,  however,  I 
should  not  venture  to  maintain  i^ainst  the  dictum  of  so 
eminent  a  lawyer  as  Chief  Justice  Gibbs  if  I  did  not 
find  the  principle  recognized  in  several  decided  cases. 

It  is  the  principle  upon  which  the  Court  of  Exche- 
quer decided  the  case  of  Trappes  v.  Barter  (a),  and  may 
be  traced  in  the  cases  in  the  year  books,  20  Hen.  7,  IS, 
21  Hen.  7,  26^  and  in  J^nrn  v.  Inglebyj  5  Bam.  ^  Aid. 
625,  Place  \.  Fagg^  4  Man,  8f  Ry.  277 ;  and  is  expressly 
referred  toby  Lord  Kenyan  in  Penton  v.  RohartSf  2  Easty 
90 :  Lord  Kenyan  says,  ^'  the  old  cases  upon  this  subject 
leant  to  consider  as  realty  whatever  was  annexed  to  the 
fireehold  by  the  occupier,  but  in  modern  times  the  lean- 
ing has  been  always  the  other  way  in  favour  of  the 
tenant,  in  support  of  the  interests  of  trade,  which  has 
become  the  pillar  of  the  state ;"  and,  further  on,  his 
Lordship  adds,  ^'  this  is  a  description  of  property  di- 
vided from  the  realty."  And  this  is  still  more  explicitly 
stated  by  Lord  EUenbonmgh  in  Elwes  v.  MatCy  3  Easty 
53,  '^  In  the  three  principal  cases  on  the  subject''  (which 
he  particularizes)  <'  the  Court  may  be  considered  as  hav- 
ing decided  mainly  on  this  ground,  that,  where  the  fixed 
instrument,  engine  or    utensil,  was  an  accessory  to  a 

(a)  3  Tyr.  C03,  S.  C,  2  Cromp,  ^  Mee.  153, 
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utensils  and  machinery  are  erected  by  the  owner  for  the        1834. 
purposes  of  trade  only,  in  a  neighbourhood  where  such 
utensils  and  machinery  as  those  would  commonly  have        Lloyd. 
been  removed,  and  when  this  can  be  done  without  injury  ^^  ^^®  matter 
to  the  inheritance,  they  form  an  exception  to  the  general        Ogden. 
rule,  and  are  not  to  be  taken  as  part  of  the  inheritance, 
bat  as  personal  estate."   And  if  the  distinction^  to  which 
I  have  already  alluded,  between  the  cases  where  the  fix« 
tnres  become  the  property  of  the  owner  of  the  freehold, 
and  the  cases  where  they  remain  the  property  of  the 
tenant  who  has  annexed  them  to  the  soil,  be  kept  in 
mind,  all  the  other  cases  cited  on  the  other  side,  of 
Horn  V.  Baker ^  9  East^  215;    Clarke   v.  Croumshaw, 
8  Bam,  if  AdoL  804 ;  Coombs  v.  Beaumontf  5  Bam.  Sf 
Adol.  72,  may  be  reconciled  with  the  decision  of  Trappes 
▼•  Harier  (a),  and  with  the  view  that  I  am  now  taking 
of  the  case  before  this  Court ;  for  in  all  those  cases  the 
fixtures  had  become  the  property  of  the  owner  of  the 
fireehold,  and  had  therefore  lost  their  character  of  per- 
sonalty, and  had  become,  in  law,  a  part  of  the  freehold 
itself.     In  Horn  v.  Baker ^  9  East,  215,  though  the  fix- 
tares  were  originally  put  up  by  the  tenant,  yet  the  lease 
erf*  the  premises  to  which  they  had  been  annexed   had 
expired  in  1804,  and  had  been  renewed  in  1805.     The 
fixtures,  therefore,  forming  a  part  of  the  premises  let  by 
the  renewed  demise,  would  have  been  no  longer  remov- 
able, but  would,  for  every  purpose,  form  a  part  of  the 
fireehold,  according  to  the  case  of  Thresher  v.  E.  London 
Water  Works,  2  Bam.  8f  Cres.  608 ;  Naylow  v.  Collinge, 
1  Tarn.  19. 

In  all  the  other  cases  the  fixtures  in  question  had  been 
annexed  before  the  demise  to  the  tenant,  and  had  there- 
fore unquestionably  become,  for  every  purpose,  a  part  of 


(a)  3  Tyr.  605,  B.C.,  2  Cromp^^Mee,  153- 
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1834.        the  freehold;  the  observation,  therefore,  of  Mr.  Jostioe 
_       ^        LUtledalef  in  Coombs  v.  Beaumont^  6  Bam,  k  Adol,  72, 

£x  parte 

Lloyd.  that  the  steam  engine  was  part  of  the  freehold,  and  did 
In  the^  matter  ^^^  come  under  the  description  of  goods  and  chattels,  is 
Ogden.  not  at  all  at  variance  with  the  view  taken  by  the  Coart 
of  Exchequer  in  Trappes  v.  Harter,  {a)  And  the  obser- 
vation of  Mr.  Justice  Park^  that  he  never  knew  that  any 
distinction  was  made  between  such  fixtures  as  would  be 
removal,  between  landlord  and  tenant  and  sudi  is 
would  not,  does  not  seem  to.  refer  to  the  general  dis- 
racter  of  fixtures  put  up  by  the  tenant  as  personalty,  or 
part  of  the  realty,  but  to  the  question  whether  they  would 
ever  in  that  case  come  within  the  class  of  goods  and  chat- 
tels contemplated  by  the  I^pslature  in  the  72d  of  stat 
6  G.  4,  c.  16 :  this  question  I  shall  have  to  consider  pre- 
sently ;  but  it  must  first  be  ascertained  whether  the  things 
in  dispute  passed  by  the  contract  of  mortgage  to  the  peti- 
tioner. The  deposit  of  the  deed  was  by  Wabnide^  only, 
the  owner  of  the  freehold.  If  the  machinery  in  question 
formed  no  part  of  the  freehold,  the  deposit  of  the  deed 
would  not  of  itself  necessarily  convey  any  interest  in  the 
fixtures  which  belonged  to  the  firm.  But,  looking  to 
the  whole  transaction,  and  finding  that  the  premises 
were  in  the  occupation  of  the  firm,  that  the  advances 
were  to  be  made  for  the  benefit  of  the  firm,  that  the 
mere  building  would  probably  be  a  very  inadequate 
security  of  itself,  it  is  difficult  to  believe  that  it  was  the 
intention  of  the  parties  to  confine  the  security  to  the 
mere  land  and  buildings.  But  when  we  refer  to  the 
written  memorandum,  and  fin^  the  machinery,  and  die 
amount  at  which  it  was  insured,  specified,  it  is  impossible 
to  doubt  that  the  machinery  formed  part  of  the  securiqr 
upon  which  the  petitioners  were  to  make  their  advances; 
^^~^~"^^~""""""""~'^"^"^'^^"^^"~'^"'^^~'^~^"^~^^"^"~'~~~~^^^~""""^~"~~~^^^~^"^"~~~'"^— ^"^ ^— ii"^"^""""'"'" 

C<7)  3  Tyr,  605,  S.C,  2  Cromp.SfMee,  153. 
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and  I  think  we  may  fairly  take  Walmisley  as  mortgaging,         1834. 
for  himself,  his  own  freehold  interest  in  the  land  and       _ 

'  ,  Ex  parte 

buildings,  and^  as  agent  for  the  firm,  mortgaging  the        Lloyd. 
leasehold  interest  and  the  property  of  the  firm  in  the       ^  e^^matter 
machinery.  Ogden, 

The  question,  then,  before  the  Court  is  reduced  to 
this, — ^are  the  fixtures  goods  and  chattels  within  the  mean* 
ing  of  the  72d  section  of  the  Bankrupt  Act  ?  This  ques- 
tion the  decision  of  Trappes  v.  Harter  (a)  leaves  wholly 
untoachedy  because  the  Court  having  decided  that  the 
machinery  in  question  was  not  included  in  the  mortgage, 
it  passed  to  the  assignees  as  part  of  the  property  of  which 
the  bankrupt  was  the  true  as  well  as  the  apparent  owner. 
In  the  case  of  Coombs  v.  Beaumont^  5  Bam,  8f  Adol.  72, 
Mr.  Justice  LUtkdak^  after  observing  that  the  steam 
engine  in  that  case  was  part  of  the  freehold,  and  did  not 
oome  under  the  description  of  goods  and  chattels,  says, 
^  Independendy  of  that,  property  affixed  to  the  freehold 
IS  not  within  the  intent  of  the  statute,  because  the  posses- 
sion of  such  property  does  not  create  a  visible  ownership 
in  the  bankrupt  so  as  to  procure  him  credit;''  and 
Mr.  Justice  Parke  adds,  <*  The  steam  engine,  if  affixed 
to  the  freehold,  clearly  does  not  pass  to  the  assignees, 
because  it  does  not  <x)me  under  the  description  of  goods 
and  chattels  in  the  6  Geo.  4,  c.  16,  s.  72 ;  this  was  de- 
termined in  Horn  v.  Baker ^  9  East^  215,  and  since  that 
case^  as  far  as  my  experience  goes,  I  never  knew  that 
any  distinction  was  made  between  such  fixtures  as  would 
be  removeable  between  landlord  and  tenant,  and  such  as 
would  not."  And  in  Stewart  v.  Lombej  1  Brod.  §*  Bing, 
506,  Mr.  Justice  Richardson  says,  <<  though  in  the  esti- 
mation of  the  jury  this  was  considered  as  a  chattel,  yet 
it  is  quodammodo  annexed  to  the  land^  and  very  distin- 

(fl)  3  Tyr.  e03.  S.C.    2  Cromp.^  Mee.  153. 
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1834.        guishable  from  that  species  of  goods  and  chattels  of 
"         ivhich  the  property  usually  accompanies  the  possessioD, 

Lloyd.       ^^^  ^^  ^^^e  credit  is  promoted  by  the  occupier  not  being 
In  the  matter   actually  the  owner." 

Ogden.  Adopting,   therefore,   the    principle    laid    down  in 

TVc^jpes  V.  Harter  (a),  and  viewing  the  things  in  dispute 
in  the  character  of  personalty  rather  than  as  part  of  the 
realty,  I  nevertheless  concur  in  the  opinions  that  I  have 
last  cited,  that  they  do  not  fall  within  the  description  of 
goods  and  chattels  included  in  the  72d  section  of  the 
Bankrupt  Act  It  is  not  necessary  in  this  case  to  decide 
whether  any  and  what  description  of  tenant's  fixtures 
may  be  considered  within  the  range  of  that  section  (i); 
it  is  enough  to  say,  that  the  facts  disclosed  in  the  affida- 
vit clearly  exclude  these  from  its  operation,  for  the  things 
in  dispute  appear  to  have  been  firmly  attached  to  the  floor 
and  walls  of  the  building,  only  capable  of  being  detadied 
by  severing  parts  of  the  building  itself,  though  without 
doing  any  material  damage,  and  were  besides  sudi  thii^ 
as  are  frequently  though  not  invariably  put  up  by  the 
landlord  and  let  with  buildings  of  this  description,  and 
to  all  appearance  formed  part  of  the  building  itself;  tbejr 
are  therefore  very  distinguishable  from  that  species  of 
property  which  seems  to  have  been  within  the  contem- 
plation of  the  legislature  when  it  passed  the  enactments 
in  question,  and  I  am  therefore  of  opinion  that  the  pe- 
titioner is  entitled  to  the  relief  he  seeks. 

Sir  John  Cross :  — 

I  always  understood  that  money  might  safely  be  ad- 
vanced on  a  mortgage  of  trade  fixtures ;  such  has  been 
the  law  from  RyaU  v.  RoUe^  1  Atk.  165,  S.  C.  1  r«.seD. 

(a)  See  BvydeU  v.  M'Michaely  Trinity  Term  1834.   1  Crmfixm^ 
Meeton,  ^  Rotcoe,  177. 

(6)  3  Tyr.  603,  S.C.  2  Cromp.^  Mee.  153. 
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S48,  decided  eighty-five  years  ago,  down  to  Horn  v«        1834. 
Baker  J  9  East^  215.  The  only  doubt  which  ever  attached 

Ex  parte 

arises  from  the  late  case  in  the  Exchequer  (a),  the  point       Lloyd. 
decided  in  which  appears  to  have  been  somewhat  mis-  ^°  ^®  matter 
onderstood.  Ogdbn. 

In  Horn  v.  Baker  (6),  the  Court  decided  that  the  stills 
iR>uld  have  passed  to  the  assignees  if  they  had  been  the 
property  of  the  bankrupt,  but  that,  being  the  landlord's^ 
they  did  not  so  pass.     That  case  governs  the  present. 

Concerning  the  misapprehension  as  to  the  point  de- 
cided by  Trappes  ▼.  Harter  (a),  it  appears  that  the  re- 
ipondents  in  the  case  now  before  the  Court  conceive  that 
die  Court  of  Exchequer  decided  that  the  articles  there 
mentioned  could  not  be  made  the  subject  of  a  mortgage ; 
soch  was  not  the  decision:  the  Court  held  that  those 
Eutides  were  not  included  in  the  mortgage-deed ;  if  they 
bad  been  so  included^  the  judgment,  as  to  some  of  them, 
vould  have  been  different. 

In  the  case  now  before  the  Court  there  is  no  mort- 
gage-deed, the  petitioners  being  equitable  mortgagees  by 
deposit  of  the  title-deeds. 

When  that  deposit  was  made,  the  steam-engine  and 
other  machinery,  &c.  in  question  was  upon  the  premises: 
it  might  be  a  difficult  question  to  decide,  whether  or  not 
the  steam-engine  and  machinery  were  what  is  usually  un- 
derstood by  the  term  "  part  of  the  freehold ;"  it  is,  per- 
haps, immaterial  to  the  present  question. 

The  building  was  the  property  of  one  of  the  partners, 
and  the  machinery  was  the  property  of  the  two ;  the  me- 
morandum, however,  carries  us  over  that  difficulty,  as  it 
is  a  plain  intimation  to  the  bankers,  that  they  were  to 
have  the  security  of  both  the  buildings  and  machinery, 

* —  —  —        -  --—  _^.- 

(a)  Trappet  v.  Harter,  3  Tyr,  603,  S.  C.   2  Cromp,  4-  Mee.  15X 
(*)  9  Eatty  215. 
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1834.        and  that  they  so  understood  is  clear  from  the  iact  tluH 
they  advanced  more  than  the  value  of  the  buildmgs  alone. 

Lloyd.  The  great  and  essential  distinction  between  Trapft$ 

In  the^  matter  ^^  jjarter  (a)  and  the  present  is,  that  there  the  property 

OooEK.  wa<;  not  mortgaged,  here  it  is.  Horn  v.  Baher^  9  JEoii^ 
215,  was  a  case  between  landlord  and  tenant;  the  law, 
as  r^ards  the  point  now  before  the  Court,  is  the  same 
whether  the  parties  be  landlord  and  tenant,  or  mortgagor 
and  mortgagee.  A  person  who  erects  a  machine,  and 
th^i  mortgages  it  and  remains  in  possession,  is  a  tenant 
Much  evidence  has  been  adduced  as  to  the  existence 
of  a  custom  for  persons  in  possession  of  mills  to  hire  ma- 
chinery. This  evidence  concurs  with  the  reason  of  the 
thing,  and  with  the  cases,  to  prove  that  manu&cturers 
are  never  considered  the  owners  of  machinery  merely 
because  it  is  in  their  possession. 

There  is  consequently  no  doubt  of  this  general  rule, 
that  this  sort  of  steam-engine  is  primd  fojde  understood 
to  belong  to  the  landlord* 

Sir  George  Bose :  — 

I  am  unable  to  add  any  thing  new  to  the  judgment  of 
my  learned  colleagues.  It  is  certainly  not  easy  to  recon- 
cile the  practice  in  bankruptcy  with  the  general  rule  of 
law,  or  with  the  particular  cases  decided  independendyof 
bankruptcy.  The  rule  in  bankruptcy,  during  the  last 
twenty  years  at  least,  has  been  to  consider  what  woold 
be  removeable  between  landlord  and  tenant,  or  hdr  and 
executor  and  creditor ;  and,  accordingly  as  it  was  so  re- 
moveable or  not,  to  consider  it  to  be  or  not  to  be  in  the 
reputed  ownership.  So  long  as  the  trader  rendered  bis 
possession  valuable  by  his  mere  possession  and  use,  die 
property  was  considered  as  separate  from  the  freehdd. 

(fl)  J  Tyr.  603,  S.  C.  2  Cromp.  ^  Mee.  153. 
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The  test  usually  was,  the  right  of  the  tenant  to  remove        1834. 
aa  against  the  landlord ;  and  the  question  was>  can  the 
removal  be  made  without  injury  to  the  freehold?     I  am        Lloyd. 
of  opinion  that  Trappes  v.  Harter  (a)  has  decided  the  ^"  ^^^  matter 
present  question.    In  that  case  Liord  Lyndhurst  embodies       Ogden. 
in  dear  words  what  has  been,  and  1  hope  will  be  continued 
to  be  the  practice  in  bankruptcy.  I  entirely  concur  with 
and  adopt  what  his  Lordship  says,  ^  where  such  utensils 
and  machinery  as  these  would  commonly  have  been  re- 
moved, and  when  this  can  be  done  without  injury  to 
the  inheritance,  they  form  an  exception  to  the  general 
rule,  and  are  not  to  be  taken  as  part  of  the  inheritance, 
but  as  personal  estate,"  and  where  this  may  be  done 
without  violation  of  the  contract  between  the  parties. 

The  Court  were  desirous  to  read  through  the  alBda- 
vits,  to  ascertain  the  point  whether  the  property  could 
be  removed  without  injury  to  the  freehold.     I  am  of 
opinion  they  could  not  be  removed  without  such  an 
injury  to  the  freehold  as  would  support  an  action  for 
damages.     Then  the  only  question  is,  whether  the  pro- 
perty be  included  in  the  memorandum  in  dispute.    The 
assignees  urge  it  was  not.     But  when  I  find  the  money 
was  borrowed  by  a  partner,  and  then  applied  to  part-* 
nership  purposes,  and  then  consider  the  terms  of  the 
memorandum,  I  can  come  to  no  other  conclusion  than 
diat  the  intent  was  to  mortgage  the  machinery,  and 
Lbat   he   was   acting   as   the   authorized   agent  of  the 
partnership.     The  argument  as  to  their  being  fixtures 
nay  be  tried   by  one  familiar  instance.     The  whole 
ttock  of  a  nurseryman  consists  in  young  trees ;  they  are 
[lot  considered  as  affixed  to  the  freehold,  though  trees 
ji  other  cases  are ;  the  exception  is  by  custom. 

Ordered  as  prayed. 

(a)  3  T^r.  605,  S.C.    2  C>o?m/;.  S;  Mee.  155. 
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C.  of  R. 

May  26, 

1834. 

A  stranger  to 
the  commiuion 
obtained  an 
assignroent  of 
the  creditor's 
proofs,  and 
therewith 
bought  part  of 
the  bankrupt's 
estate  from  the 
assignees:  Held, 
the  Court  had 
no  jurisdiction 
to  set  aside  the 
purchase. 
Crosii  J.,  dis- 
senting. 


Ex  parte  HOLDER.— In  the  matter  of  HOLDER. 

In  1811   a  commission  issued  against  Holder ^  under 
which  Spence,  since  dead^  and  Keddy^  were  chosen  as- 
signees.    Holder  was  entitled  to  a   certain  life  estate 
under  his  marriage  settlement;   but  owing,  as  HMer 
now  asserted,  to  a  misapprehension,  he  declared  be&ve 
the  commissioners  that  he  had  no  interest  whatever, 
and  that  the  same  was  to  the  separate  use  of  his  wife. 
His  wife  being  summoned  and  examined,  admitted  she 
bad  the  settlement  in  her  possession,   but  refused  to 
produce  it.     Holder  and  his  wife,  in  pursuance  of  a 
power  in   the  settlement,   created   certain  charges  or 
the  estate,  which  became  the  subject  of  a  bill  in  the 
Exchequer,  under  which  Rushworth  Vfas  employed  as 
solicitor.    Rushworth  afterwards  bought  up  all  or  aknost 
all  of  the  interests  of  the  creditors  who  had  proved  under 
the  commission,  and  about  the  end  of  the  year  1824 
applied  to  Keddy  to  convey  to  him  all  the  bankrupt's 
interest,  if  any,  in  the  premises  in  question,  which  be 
accordingly  did.     The  consideration  was  stated  U>  be 
50/.,  but  in  fact  no  money  passed ;  but  RMskworik  deli- 
vered to  Keddy  receipts  from  the  creditors,  who  bad 
proved  to  that  amount. 

It  appeared  that  the  annual  value  of  thie  proper^  » 
sold  was  ]  90/. 

This  was  a  petition  by  tlie  bankrupt,  stating  that  be 
had  a  life  interest  in  the  proper^  thus  sold  to  Buidh 
worthy  and  praying  that  a  renewed  fiat  might  issuer 
under  which  Keddy  and  Ruehworih  might  aoooont  fx 
the  petitioner's  estate  and  effects,  &c. 

This  petition  was  heard  on  the  27th  of  April  ISSS, 
when  the  commission  of  1811  was  ordered  to  be  im- 
pounded, with  liberty  to  the  bankrupt,  within  one  mootb^ 
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to  take  out  a  renewed  fiat,  in  the  name  of  any  creditor        1834. 
or  creditors,  if  the  Lord  Chancellor  should  think  fit,         ' 
such  renewed  fiat  to  be  executed  before  a  London  com-       Holder. 
missioner ;  and  the  further  consideration  of  the  matters  ^°  '^®  matter 
of  the  petition  was  adjourned  till  after  a  new  choice  of      Holder. 
assignees  under  the  renewed  fiiat,  if  the  creditors  should 
think  fit  to  have  a  new  choice,  Keddy  and  Rushworth 
being  restrained  from  voting  in  such  choice;  and  all 
further  directions  and  costs  were  reserved. 

A  renewed  fiat  issued  in  May  1833,  and  a  new  as- 
signee was  chosen  thereunder. 

This  was  a  fresh  petition  by  the  bankrupt,  praying, 
amongst  other  things  not  necessary  here  to  state,  that 
Sushworth  might  be  ordered  to  deliver  up  to  the  new 
assignee  the  premises  so  conveyed  to  him^  &c. 

The  new  assignee  was  served,  but  did  not  appear. 

Mr.  BacoUf  for  Rushworth^  objected  that  the  Court 
bad  no  jurisdiction  as  against  Rushworthj  who  was  a 
stranger  to  the  commission. 

Mr.  Koe^  for  the  petition,  contended,  that  as  Rush^ 
worth  did  not  claim  adversely  to  the  commission,  the 
Court  had  jurisdiction  ;  and  that  as  in  eo;  parte  Goulds 
1  GL  8f  J.  231,  the  Court  exercised  jurisdiction  to 
compel  the  completion  of  a  purchase  where  proper, 
it  could  do  so  to  set  aside  a  purchase  when  fraudu- 
lent; and  tliat  the  property  constituted  part  of  the 
estate,  and,  as  the  petitioner  insisted,  still  formed 
part  of  the  estate^  the  sale  being  fraudulent  and  void, 
which  again  gave  jurisdiction ;  and  that  though  in  ex 
parte  Gould  the  purchase  was  under  a  general  order, 
yet^  where  the  party  voluntarily  came  in,  what  distinc- 
tion was  there  ? 

Mr.  Swanston  for  Keddy  the  surviving  assignee :  — 
The  circumstance  that  the  property  forms  part  of  the 
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1834.        estate    does    not    alone   give  the  Court   jurisdicdon; 
"^ —        debts  owing  to  the  estate  cannot  be  recovered  iirt&is 

Ex  parte 

HoLDEB.       Court. 
In  the  matter 
of 
HoLDKB,  Mr.  BacoHj  in  reply,  was  stopped  by  the  Court. 

The  Chief  Judge  :  — 

It  appears  to  me  that  we  have  not  jurisdiction  to 
make  the  order  prayed.  The  jurisdiction  exercised  by 
this  Court  is  not  more  extensive  than  that  of  the  Great 
Seal  when  sitting  in  bankruptcy  before  the  insdtatioii 
of  this  Court. 

The  Court  has  no  other  jurisdiction,  as  regards 
purchasers  of  the  bankrupt's  estate,  than  to  enforce  a 
purchase  made  under  an  order  of  the  Court. 

In  ex  parte  Gotdd,  1  GL  8f  J.  231,  the  Court  oertmnly 
interfered  to  enforce  the  completion  of  the  purdiase; 
but  that  was  on  the  ground  that  the  sale  having  been 
under  an  order  of  the  Court,  the  purchaser  who  boi^ 
under  that  order  had  so  far  placed  himself  within  the 
jurisdiction  as  ta  enable  the  Court  to  recall  or  to  enforce 
such  purchase.  But  it  is  contended  that  Ibtd^wdrtk 
came  in  under  the  commission.  I  do  not  find  that  he 
did  so.  It  is  true  he  bought  up  debts  and  procured 
releases,  which  he  handed  over  to  the  assignees  as  die 
consideration  of  the  purchase.  As  assignee  of  the  ddyts 
the  Court  would  have  jurisdiction  over  him  in  relatioo 
to  these  debts,  so  as  to  prevent  his  interfering  in  a  new 
choice  of  assignees,  if  the  Court  think  it  neoessaiy  in 
the  present  case  to  have  new  assignees  who  might  in- 
quire, in  the  proper  court,  into  the  transaction  now  in 
question ;  but  we  have  no  jurisdiction  over  him  as  a 
purchaser. 

The  consequence  is,  the  petition  must  be  dismissed 
with  costs  as  to  RuskwortJu 
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Sir  John  Cross :  — 

The  subject  matter  of  the  dispute  is  part  of  a  bank- 
*upt's  estate.  Ruskworth  asserts  some  right  to  the 
lividends;  he  therefore  is  a  creditor  under  the  com- 
nission,  that  is,  the  creditors  have  assigned  their  rights 
o  him^  and  he  represents  them ;  and^  with  the  right  to 
hese  dividends^  he  buys,  or  pretends  to  buy,  part  of 
he  bankrupt's  estate,  and  buys  of  the  assignee.  Rash" 
vofih  claims  an  interest  imder  the  commission,  and  not 
kdversely  thereto. 

I  feel  great  anxiety  not  to  disclaim  jurisdiction.  Lord 
Eldan  frequently  reprobated  the  practice  of  so  doing  in 
nrder  to  avoid  trouble.  It  is  true  that  his  Lordship  has 
Jso  often  declared  that  he  ought  to  be  very  careful  not 
o  extend  his  jurisdiction  in  bankruptcy,  because  there 
ras  no  appeal,  which  now  exists.  On  questions  of 
arisdicdon,  we  must  not  allow  ourselves  to  be  confined 
rithin  precisely  the  same  limits  which  formerly  re-' 
trained  the  Great  Seal,  because  the  Bankrupt  Court  Act, 
ection  2,  not  only  gives  this  Court  <^  superintendence 
jid  oontroul  in  all  matters  of  bankruptcy,"  but  goes  on 

0  give  us  '<  power,  jurisdiction,  and  authority  to  hear 
md  determine,  order  and  allow  all  such  matters  in 
)ankniptcy  as  now  usually  are  or  lawfully  may  be 
irought,  by  petition  or  otherwise,  before  the  Lord  Chan-* 
«llor.**  The  act  not  only  uses  the  word  **  jurisdiction,'* 
>at  also  ^*  superintendence  and  oontroul,"  which  is  to 
36  exercised  not  only  over  such  matters  as  the  Lord 
Dhfg[icellor  actually  did  hear,  but  such  as  lawfully  might 
save  been  heard. 

Our  jurisdiction  being  objected  to,  I  ask  myself,  is  this 

1  matter  in  bankruptcy?  and  I  find  that  the  subject 
natter  of  the  petition  is  or  was  the  bankrupt's  estate^ 
)urcbased  under  a  commission,  sold  by  an  assignee,  and 
he  consideration,  debts,  the  right  to  which  is  acquired 


1834. 

Mx  parte 

Holder. 

In  the  mattei^ 

of 

Holder. 
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1834.        under   the  commission,  and   the  purchaser  aj^pearing 

therefore  in  the  character  of  a  creditor,  and  it  is  alleged 

Holder.       that  the  purchaser  and  the  assignee  collude  together,  so 

In  the^  matter  ^j^^^  ^.j^^  result  is,  Rushworth  purchases  for  50i  an  estate 

HoLOEB.       worth  190/.  per  annum. 

It  therefore  appears  to  me,  that  the  property,  the 
purchaser,  and  tlie  vendor  are  within  the  jurisdiction. 
Rushtvorth  bought  debts,  which  constitute  the  consi- 
deration of  the  purchase,  and  which  were  proved  under 
the  commission ;  he  has  no  claim  to  the  estate,  except 
through  the  assignee,  who  claims  under  the  commission. 

This  question  concerns  the  creditors,  the  estate,  and  die 
general  administration  of  justice ;  the  petition  has  been 
a  year  before  the  Court,  and  the  respondent  contends 
we  ought  now  to  dismiss  the  petitioner  to  Chancery. 

If,  in  fact,  Rushworth  were  a  stranger  to  the  commis- 
sion, we  should  have  no  jurisdiction;  but  he  is  not:  on 
the  contrary^  he  is  intimately  connected  with  the  com- 
mission. 

Six  months  ago  an  order  was  made,  entertaining 
jurisdiction  against  Rushtoorth^  and  further  directions 
reserved. 

It  is  said  there  is  no  case  where  the  jurisdiction  asked 
has  been  exercised  in  bankruptcy ;  there  is,  however,  a 
case  in  which  a  purchase  was  enforced,  ex  parte  Gould, 
1  GL8f  J.  231. 

The  present  case  is  a  sale  by  an  assignee,  an  officer  of 
the  court ;  a  sale  to  a  creditor,  or  the  representative  of 
several  creditors ;  and  a  sale  of  a  bankrupt  estate.  Does 
not  all  this  give  us  jurisdiction  ? 

Sir  George  Rose :  — 

Probably  the  extensive  jurisdiction  contended  for 
might  be  usefully  conferred  on  this  Court,  but  at  present 
we  have  it  not.     We  have  jurisdiction  over  the  estate. 
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but  have  none  to  bring  property  within  the  estate.    We        1834. 
possess  the  jurisdiction  formerly  exercised  by  the  Lord 
Chancellor,  and  no  more,  and  it  would  have  been  of      Holder. 
course  before  the  Lord  Chancellor  to  dismiss  this  petition.  ^°  *^®  matter 

A  state  of  circumstances  might  be  supposed  which  Holder. 
would  give  us  jurisdiction  over  Rushworth^  to  refuse  him 
bis  dividends  or  to  expunge  the  debts  proved,  but  we 
have  none  to  set  aside  the  purchase.  Suppose  he  re- 
sisted our  order,  and  we  committed  him,  might  he  not 
bring  an  action,  or  perhaps  obtain  a  prohibition  ? 

Ex  parte  Goulds  1  Gl.SfJ.  231,  was  decided  on  the 
familiar  law,  that  when  a  Court  makes  an  order  for  sale 
it  can  enforce  that  order. 

Feeling  how  confined  is  the  jurisdiction  of  this  Court, 
and  desiring  it  to  be  enlarged,  I  yet  cannot  find  we  have 
jurisdiction  in  cases  of  this  kind. 

The  petition,  as  to  Mushworth,  dismissed,  with 
costs,  (a) 

(a)  That  the  Court  have  no  Bennett,  10  Vet.  382;  ex  parte 

jurisdiction  over  strangers  to  the  Crow,  Mont.  ^T  Mac,   281 ;  ex 

fiat,  see  ex  parte  Peate,  1  Rose,  parte  Wackerbeth,  2  Gl.^J,  156. 
242,  S.C.,  19  Fes,  47;  ex  parte 
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C.  of  R.       Bx  parte  PERKINS.— In  the  matter  of  PERKINS. 
June  2, 

1  HIS  was  a  petition  by  the  bankrupt,'  that  the  com- 

Where  the  last         .     .  •   i_^  i_  j        j   ..  •    ^       ^-  r      ^.^ 

czaminfttion  of  niissioners  might  be  ordered  to  appomt  a  time  for  his 
h^  b^'ad '      passing  his  last  examination,  which  had  been  adjounied 

journed  iine         Sine  die. 

iSlt't^  There  had  been  five  adjournments;  the  two  first  were 
aionew°to'""  ^"  ^^®  application  of  the  bankrupt;  at  the  third  exami- 
point  a  Umev      nation  it  appeared  that  he  had  made  a  bill  of  sale,  and 

unleas  miaoon-       i  i  t  .        .  j-  i 

duct  be  charged  that  tlie  subsequent  examinations  were  adjourned  on 
of^TbMi^pt  ac^^"^^  of  ^^®  commisMoners  not  being  satisfied  con- 
can  show  serious  ceming  the  bill  of  sale.     The  immediate  reason  for  the 

injury  will  , 

accrue.  last  adjournment  was,  that  the  bankrupt  stated  he  ooold 

not  give  a  satisfactory  account  without  further  invesd* 
gation  of  his  books  and  papers. 

Mr.  Stewart  for  the  petitioner. 

Mr.  Swanston  and  Mr.  Bolfe  for  the  conmiissioners. 

The  assignees  were  served,  but  did  not  appear. 

Per  Curiam : — The  Court  presume  that  there  is  good 
reason  for  the  adjournment  until  the  contrary  is  proved 
This  is  a  matter  proper  to  be  left  to  the  diseretion  of 
the  commissioners,  and  the  Court  will  not  interfeiCi 
unless  some  improper  conduct  be  proved  against  themi 
or  unless  the  bankrupt  can  prove  that  very  serious  iojaiy 
will  be  done  by  his  not  passing  his  last  examinatioo. 
This  petition  must  be  dismissed  with  costs. 

is  no  charge  Mr.  Stv€mston  and  Mr.  Bo^e  asked,  that  if  the  bank- 

sSnwB  S!^™**"  '""P^  could  not  pay  the  costs,  the  commissioners  n^gbt 
need  not  ap-       take  them  out  of  the  estate. 

pear. 
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Per  Curiam :  —  We  will  not  make  that  part  of  the        1834. 
order.     As  there  was  no  charee  made  airainst  the  com-      „ 

^  ^  ,  Ex  parte 

missioners,  they  need  not  have  appeared.     It  is  to  be  Perkins. 

wished  commissioners  would  not  appear  in  such  cases.  ^°  ^^^  matter 

The  assignees  were  served^  and  the  commissioners  might  Perkins. 

have  directed  them  to  appear  with  the  proceedings.  peanuice*of 


commissioners. 


Ex  parte  LOMAS.  —  In  the  matter  of  LOMAS  and      C.  of  R. 

COOKE.  May  SO,  §• 
^  June  12, 

1  HIS  was  a  petition  by  the  bankrupt  for  his  allowance.        1834. 

Under  a  joint 

The  petition,  after  setting  out  the  petition  presented  ^t  Sj^bank- 
in  ex  parte  Lomas,  ante,  page  437,  proceeded  to  state  that  ^^  be^wir*"^ 
Mr.  Commissioner  Faney  on  the  20th  of  May  1834,  cer-  lated  on  the 
tified  that,  it  having  been  admitted  before  him  that  the  separate  esute, 
net  produce  of  the  joint  estate  of  the  petitioner  and  J^^^^  of  Se 
Cooke  was  731/.  7«.  4c/.,  and  it  appearing  to  him  that  joint  estate,  not 

on  the  gross 

not  more  than  one  moiety  of  such  could  be  deemed  to  amount  of  the 
have  been  the  estate  of  the  petitioner  within  the  meaning  ^*^'°* 
of  the  words  <*  his  estate,"  contained  in  the  128th  section 
of  6  Creo.  4,  c.  16,  he  had  given  the  petitioner  credit  for 
the  sum  of  365/.  ]3«.  8c/.,  as  the  net  produce  of  part  of 
his  estate ;  and  that,  it  being  admitted  before  him  that 
the  separate  estate  of  the  petitioner  amounted  to  13/.  9«., 
and  that,  there  being  no  separate  creditoi*s  of  the  peti- 
tioner, such  sum  was  carried  over  to  the  credit  of  the 
joint  estate,  he  had  given  the  petitioner  credit  for  the 
further  sum  of  13/.  98.,  as  the  net  produce  of  his  estate. 
And  Mr.  Commissioner  Fane  did  thereby  ascertain  the 
statutable  allowance  of  the  petitioner  at  the  sum  of 
37/.  18«.  Sd.j  being  10/.  per  cent,  upon  379/.  2s.  8c/.,  the 
amount  of  the  sums  of  365/.  13^.  8c/.  and  13/.  9^. 
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1834.  The  petition  prayed  that  it  might  be  declared,  tbt 

^  the  statutable  allowance  to  which  the  petitioner  was  cn- 

Ex  parte         .  ,    ,  , 

LoMAB.        titled  ought  to  be  calculated  on  the  whole  amount  of  the 
In  the^  matter  ^^^  proceeds  of  the  joint  estate  of  the  petitioner  and 

L0MA8        Cookej  and  of  the  separate  estate  of  the  petidoner. 
and  another. 

Mr.  Chinfff  with  whom  was  Mr.  HetheringUmy  for  the 
petition :  — 

The  decision  of  the  commissioner  is  erroneous,  as  it 
goes  on  the  supposition  that  the  petitioner  is  entitled  to 
an  allowance  of  10/.  per  cent,  on  one  moiety  only  of  the 
net  proceeds  of  the  joint  assets  of  the  petitioner  and 
Cookcy  whereas  he  ought  to  have  made  such  allowance 
on  the  full  amount  of  the  net  proceeds  of  the  joint  estate, 
as  well  as  of  the  separate  estate  of  the  petitioner.  The 
allowance  then  would  have  amounted  to  74^  9«.  6^, 
instead  of  the  sum  of  37/.  ISs.  Sd.  The  sections  of 
6  Geo.  4,  c.  16,  applicable  to  the  present  questioQ  aie 
the  128th  and  129th.  The  128th  enacts,  <'  that  emj 
bankrupt  who  shall  have  obtained  his  certificate,  if  the 
net  produce  of  his  estate  shall  pay  the  creditors  ^ 
have  proved  under  the  commission  lOs.  in  the  pound, 
shall  be  allowed  five  per  cent,  out  of  such  produce,  to  be 
paid  him  by  the  assignees;  provided,''  &c  And  the 
129th  enacts,  ^'  that  in  all  joint  commissioDS  ooder 
which  any  partner  shall  have  obtained  his  certificate,  if 
a  sufficient  dividend  shall  have  been  paid  upon  the  joint 
estate  and  upon  the  separate  estate  of  such  partner,  be 
shall  be  entitled  to  his  allowance,  although  his  othar  pait- 
ner  or  partners  may  not  be  entitled  to  any  allowance." 

It  is  submitted,  that  this  case  is  governed  by  er  parte 
Minchinj  Mont,  §*  Mac.  138,  ex  parte  Gibbs^  MaaL  105, 
and  ex  parte  Morris,  Mont.  505.  Ex  parte  MmduM 
decided,  that  each  partner  was  entitled  to  a  full  Jkm- 
ance,  if  a  sufficient  amount  of  dividend  woe  paid;  tbis 

13 


and  another. 
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was  followed  by  Lord  Lyndhurst  in  ex  parte  Gibbs,  who        1834. 
at  first  was  inclined  to  differ  from  the  Vice- Chancellor's 
decision  in  ex  parte  MinchiUy  but  after  consideration  his        Lomas. 
Lordship  concurred,  saying,  "  When  this  case  was  last  ^^  ^®  matter 
before  me,  I  thought  that  there  was  but  one  allowance        Lomas 
among  all  the  bankrupts ;  but  I  have  looked  at  the  words 
of  the  act,  and  they  are  so  precise  and  strong,  that  what- 
ever may  be  my  opinion  of  what  was  the  intention  of 
the  legislature,  still  I  think  each  party  entitled  to  hi^ 
allowance.     The  consequence  is,  that  were  there  a  part- 
nership of  forty  persons^  the  amount  of  allowance  would 
be  enormous.     But  the  words  are  so  strong,  I  cannot 
get  over  them.**     And  in  ex  parte  Morris  this  Court 
said,  <'  Each  bankrupt  is  entitled  to  his  allowance^  pro- 
vided there  be  a  sufficient  dividend  on  both   estates, 
without  regard  to  the  estate  from  which  the  funds  are 
supplied/* 

Mr.  Swansfofif  contra :  — 

This  question  never  before  arose.  It  certainly  did 
not  in  the  cases  cited.  In  ex  parte  Gibbs,  Mont,  105, 
the  joint  estate  paid  20s,  in  the  pound;  20^.  in  the 
pound  was  also  paid  on  each  separate  estate,  so  that  the 
full  per-centage  on  both  joint  and  separate  estates  toge-^ 
ther  would  not  exceed  that  to  which  they  would  have 
been  entitled  under  each  of  their  separate  estates.  It 
is  most  material  to  notice  the  distinction  between  the 
wording  of  the  5  Geo.  3,  c.  30,  s.  7,  and  the  6  Geo.  4, 
c.  16,  s.  128.  The  5  Geo.  3.  enacts,  «^  that  all  and 
every  person  and  persons  so  become  or  to  become  bank- 
rupts, &c.  shall  be  allowed  the  sum  of  51.  per  centum 
out  of  the  net  produce  of  all  the  estate  that  shall  be 
recovered  in,"  &c.  The  6  Geo.  4.  enacts,  **  that  every 
bankrupt  who  shall  have  obtained  his  certificate,  if  the 
net  produce  of  his  estate  shall  pay  the  creditors  who 
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1834.        have  proved  under  the  commission  lOs.  in  the  pouod, 
'  shall  be  allowed  five  per  cent,  out  of  such  produce/'  &c 

LoMAs.        '^'^s  latter  speaks  of  "  his  estate."     Of  what  does  "  bis 
In  the  matter  estate"  consist  under  a  joint  and  separate  commissbn? 
L0MA8         Undoubtedly  of  his  separate  estate,  and  his  share  of  the 
and  another,    joint  estate. 

[Sir  Join  Cross :  —  If  so,  a  bankrupt  partner  is  not 
entitled  to  have  any  allowance  on  a  joint  commission  till 
each  moiety  of  the  joiut  estate  have  paid  10«.  in  die 
pound,  that  is  20s.  altogether ;  so  that  in  ex  pcnrte  GAbi^ 
though  the  joint  creditors  were  paid  20«.  in  the  pound, 
if  there  had  been  more  than  two  partners,  then,  as 
neither  would  have  contributed  lOs,  in  the  pound,  they 
would  not  have  been  entided  to  any  allowance.] 

In  ex  parte  Bate^  1  Bro.  453,  Lord  J^Mtrlow  decided, 
that  but  one  allowance  was  payable,  and  this  dedsion  the 
Vice-Chancellor  held  binding  in  ex  parte  PoweOy  1  Mad, 
70.  {a)  The  right  to  allowance  depends  on  section  12B, 
to  which  it  is  necessary  to  refer  back  fh>m  section  129. 
Suppose  section  128  were  expunged,  what  right  to  allow- 
ance would  exist  under  section  129  alone  ?  That  sectioa 
neither  extends  nor  contracts  the  allowance,  it  merel; 
refers  to  the  case  of  one  partner  procuring  his  certificate, 
while  another  does  not.  The  consequences  of  allowing 
each  partner  a  full  allowance,  calculated  on  the  collective 
shares  of  his  own  and  partner's  proportions  would  be 
monstrous.  Suppose  a  capitalist,  one  of  a  firm  of  twenty, 
and  his  estate  to  constitute  all  the  assets,  and  to  pay  lOi. 
in  the  pound,  and  leave  5,000/.,  is  every  farthing  of  that 
to  be  swept  away  by  persons  who  did  not  contribute 
any  thing  to  the  estate  ? 

(a)  But,  as  was  observed  by  materially  fW>ni  those  of  5  Geo.  3, 

the  Vice-Chancellor  in  ex  parte  c.  30,  s.  7,  on  which  Lord  Tlir- 

Mmchin,  Moni.  i  Mac.  141,  the  low's  decision  in  ex  parte  BaU 

words  of  6  Geo.  4,  c.  16,  differ  was  founded. 
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Mr.  Ching  in  reply :  —  1834. 

The  cases  cited  are  endeavoured  to  be  avoided,  by        ' 
sayings  that  in  ex  parte  Gibbs^  Mont.  105,  the  estates        Lomas. 
were  so  large  as  to  render  it  immaterial  how  the  calcu-        ^^^  matter 
lation  was  made;  but  Lord  Lyndhurst  said^  *<  I  think        Lomas 
each  party  entitled  to  his  allowance.     The  consequence    *°    ""^^  ^^* 
is,  that  were  there  a  partnership  of  forty  persons  the 
amount  of  allowance  would   be  enormous.     But  the 
words  are  so  strong  I  cannot  get  over  them.''     This 
was  said  after  deliberation,  and  the  player  of  this  peti- 
tion cannot  be  refused  without  over«»ruling  that  opinion. 
Lord  Lyndhurst  says^  each  is  entitled  to  his  allowance, 
but  the  construction  contended  for  would  only  give  to 
each  bankrupt  half  his  allowance.     What  is  the  estate  ? 
That  out  of  which  the  dividend  is  paid^  and  out  of 
which  the  allowance  is  to  come.     As  the  creditors  are 
not  paid  half  dividends,  why  then  is  the  bcmkrupt  to  be 
paid  half  allowance  ?   The  consequences  of  granting  the 
prayer  of  this  petition  may  be  monstrous^  as  has  been 
argued ;  but  Lord  Lyndhurst  saw  these  ^^  monstrous '' 
consequences^  and  said  he  could  not  avoid  them. 

If  the  construction  contended  for  be  correct,  an 
account  must  be  taken  between  partners,  in  order  to 
ascertain  the  proportions  in  which  they  are  interested. 

The  Chief  Judge  :  — 

It  at  present  appears  to  me  that  Mr.  Commissioner 
Fane  is  correct  in  his  interpretation  of  the  statute,  and 
that  liis  decision  does  not  impugn  that  in  ex  parte 
GibbSj  Mont.  105.  But,  as  the  matter  is  one  of  general 
importance,  the  Court  will  take  time  to  consider  befoi*e 
delivering  final  judgment. 

At  present,  however,  my  view  is  as  follows :  —  Con- 
sidering section  128  alone,  it  appears  to  contemplate 
the  trader  either  as  sole  or  with  a  partner.  If  alone, 
Vol.  I.  MM 
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1834.  no  question  can  arise;  if  with  a  partner,  I  do  not  see 
7—"  that  any  doubt  could  exist,  because  ^^  his  estate"  would 
LoMAs.  consist  of  his  own  separate  funds,  and  any  suiplos 
In  the  matter  coming  over  to  him  after  payment  of  the  joint  creditors. 
L0MA8  But  then  the  act  contemplates  the  existence  of  the  joint 
ano  r.  commission,  and  interfered  in  section  129;  so  that 
though  the  separate  estate  may  pay,  yet  if  the  joint  do 
not,  the  surplus  must  first  be  carried  over  to  the  joint 
estate.  For  this  purpose,  and  also  to  provide  fcM*  the 
case  of  the  certificate,  the  129th  section  was  framed. 
The  questions  are :  1st,  Is  this  a  joint  commission  ?  It  is. 
2d,  Has  the  petitioner  his  certificate  ?  He  has.  3d,  Has 
a  sufficient  dividend  been  paid  on  the  joint  estate  ?  Here 
arises  the  question.  What  is  a  sufficient  dividend?  The 
answer  is,  that  mentioned  in  section  128.  The  peti- 
tioner contends  his  allowance  is  to  be  1(ML  per  cent,  cal- 
culated on  the  whole  joint  and  separate  estate,  provided 
it  do  not  exceed  600/.  It  appears  to  me  that  such  was 
not  the  intent  of  the  legislature :  the  fair  constmction  of 
the  act  is,  that  the  bankrupt's  allowance  should  be  cal- 
culated on  the  amount  of  his  separate  estate,  and  on  bb 
proportion  of  the  joint  estate,  which  latter  he  would  not 
be  entitled  to  but  for  section  129.  Ex  parte  GMfj 
Mont.  105,  only  decides  that  the  maximum  of  €00/. 
means  the  maximum  which  each  shall  receive,  and  jnoi 
one  aggregate  of  600/.  to  be  afterwards  divided  between 
the  partners.  The  dictum  of  Lord  lAfmdkmnt,  ^  that 
were  there  a  partnership  of  forty  persons  the  amount  of 
allowance  would  be  enormous,"  has  not  the  weight  whidi 
has  been  attributed  to  it,  because  the  SQ[^io6ed  case  of 
forty  bankrupt  partners  may  be  met  by  suppoaiag  in 
estate  proportionately  larger. 

Sir  John  Cross :  —  I  am  desirous  of  su^iendiog  my 
judgment  for  a  i>hort  time.     The  course  pmsoed  by 
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the  commissioner  is  entirely  new.     It  appears  difficult  1834. 

to  declare  that  "  his  estate"  means  an  estate  composed  

pardjr  of  his  own  monies  and  pardy  of  those  of  other  Lomas. 

persons.  '"  ^^^  matter 

Lomas 

Sir  George  Rose :  —  Subject  to  the  opinion  of  my  ^"^  ""^^*'^''- 
learned  colleague,  and  unless  his  opinion  should  differ 
from  and  turn  mine,  I  do  not  think  this  is  a  question 
which  should  be  left  in  doubt.  I  am  at  present  of 
opinion  tliat  the  decision  of  the  commissioner  is  right, 
and  must  stand.  Looking  through  the  6  Geo.  4.  c.  16. 
DO  mention  is  to  be  found  of  a  joint  estate,  (a)  The 
orders  of  the  Court  touching  the  administration  of  joint 
estates  were  founded  on  an  equitable  power,  possessed  or 
Bssamed  by  the  Court.  Thus,  when  a  joint  partner 
proves  by  leave  of  the  Court  against  the  separate  estate, 
he  is  restrained  from  receiving  dividends  till  all  the  sepa* 
rate  creditors  are  paid.  Section  128  refers  to  separate 
estate  alone ;  and  though  a  commission  may  be  joint,  yet 
under  that  section  the  bankrupt  would  only  be  entitled 
to  an  allowance  out  of  his  separate  estate.  Then  comes 
section  129,  providing  for  a  particular  case,  viz.  that 
if  there  be  two  partners,  and  one  do  not  obtain  his 
certificate,  that  shall  not  be  any  bar  to  prevent  the  odier 
obtaining  an  allowance,  and  that  is  all  the  section  does. 
But  as  in  that  clause  the  words  are  used,  ^^  if  a  suf- 
ficient dividend  shall  have  been  paid  upon  the  joint 
estate,  and  upon  the  separate  estate  of  such  partner,'* 
an  idea  has  thence  arisen,  that  he  is  to  have  an  allowance 
calculated  on  the  whole  joint  estate.  Then  arises  the 
question,  is  a  bankrupt  to  have  in  effect  two  allowances  ? 
It  is  said  ex  parte  Minchin,  Mont.  8f  Mac,  138,  decides 
that  be  is.     I  should  hesitate  long  before  I  said  or  did 

(a)  See  2  Christian,  B.  L.  page  17,  edit.  2d. 
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1834.        any  thing  in  opposition  to  a  judgment  of  Lord  lAfnd- 
^  hurst;   but  neither  the  decision  in  ex  parte  MiKchin^ 

Ex  parte 

LoMAs.       the  words  of  Lord  Lyndhurst,  nor  the  equity  of  the  act, 
In  the  ^matter  j^^^j  ^^  ^^  conclusion  that  each  partner  is  entitled  to 

LoMAs        the  full  allowance  as  asked  in  the  case  now  before  the 
and  another,    q^^^^     jj^  doubt  a  bankrupt  is  entitled  to  allowance 

out  of  the  separate  estate  and  out  of  the  joint  estate; 

but  the  question  is,  whether  the  allowance  out  of  the 

joint  estate  is  to  be  regulated  by  the  amount  of  the 

estate  itself,  or  by  the  amount  of  the  bankrupt's  share 

thereof?  and  I  am  at  present  of  opinion  that  the  latter 

is  tlie  proper  construction  to  put  on  the  words  of  the 

act. 

Cur.  ad.  tmlL 

I2th  June.        The  Chief  Judge  :  — 

In  this  case  there  had  been  a  joint  commission  against 
the  petitioner  Lomas  and  his  partner  Cooke^  under 
which  they  were  both  declared  bankrupts.  The  net 
produce  of  the  joint  estate  amounted  to  731/.  7«.  44., 
and  the  net  produce  of  the  separate  estate  of  I/mus  to 
13/.  9^.,  which  latter  sum,  there  being  no  debt  proved 
against  the  separate  estate  of  LomaSj  had  been  curried 
over  to  the  joint  estate,  making  an  aggregate  <^ 
744/.  I6s.  ^d.y  and  of  which  dividends  to  the  amount 
of  145.  6</.  in  the  pound  had  been  paid  to  all  the  jobt 
creditors,  leaving  in  the  hands  of  the  assignees  the  som 
of  21 5/. 

Upon  the  application  of  Ijomas  a  refierence  was  made 
to  the  commissioners  to  ascertain  his  statotaUe  aDov- 
ance  under  the  commission;  and  the  oommissioiier 
thereupon  certified,  that  it  appearing  to  him  that  not 
more  than  one  moiety  of  the  joint  estate^  coold  be 
deemed  to  have  been  the  estate  of  the  pedtiooer  within 
the  meaning  of  the  expression  **  his  estate^"  contained 
in  section  128  of  6  Geo.  4.  c.  16.   he  bad  siven  the 


1 


CASES  IN  BANKRUPTCY.  533 

petitioner  credit  for  365/.  IBs.  6d,  as  the  net  produce         1834. 
of  part  of  his  estate,  and  that  it  being:  admitted  before      _ 

^  .  .  Ex  parte 

him  that  the  separate  estate  of  the  petitioner  amounted        Lomas. 

to  13/.  9s.j  and  that  there  being  no  separate  creditor  of  '"  ^^®  niatter 

the  petitioner,  such  sum  was  carried  over  to  the  credit        Lomas 

of  the  joint  estate,  he,  the  commissioner,  had  given    ^"^  ^"*''*^^'- 

the  petitioner  credit  for  the  further  sum  of  13/.  9«.,  as 

the  net  produce  of  the  other  part  of  his  estate,  and 

ascertained  his  statutable  allowance  to  be  the  sum  of 

37/.  IBs.  3c£,  being  10/.  per  cent,  upon  379/.  28.  8rf., 

the   amount  of  the  two  sums  of  365/.  IBs.  Sd.  and 

13/.  98.     The  bankrupt  Lomas  objected  to  this  mode 

of  calculating  his  allowance,  and  insisted  that,  according 

to  the  statute,  he  was  entided  to  10/.  per  cent,  on  the 

whole  sum  of  744/.  16s.  M. ,  being  the  aggregate  of  the 

net   produce  of  the  joint  estate  and  of  his  separate 

estate,  and  presented  a  petition  to  this  Court,  praying 

that  he  might  be  declared  entitled  to  such  allowance. 

Upon  the  argument  great  reliance  was  placed  by  the 
counsel  for  the  petitioner  on  the  decision  of  Lord 
JLyndhurst  in  ex  parte  Gibbs^  MonL  105,  confirming  the 
decision  of  the  Vice-Chancellor  in  ex  parte  Minchifi^ 
Mani.  ^  Mac.  135;  and  upon  the  case  of  ex  parte  Morris^ 
Mont.  505,  S.  C.  1  Dea.  8f  Ch.  526 :  I  thought  at  the 
time  that  Mr.  Commissioner  Fan^s  judgment  was  cor- 
rect, and  that  the  claim  of  the  petitioner  was  not 
supported  by  the  cases  relied  on.  But,  as  the  point 
was  new,  and  as  the  decision  would  form  a  pre- 
cedent in  similar  cases,  and  as  my  learned  colleague 
Sir  John  Cross  had  not  arrived  at  the  same  conclusion, 
it  was  thought  desirable  that  the  petition  should  stand 
oTcr  for  the  final  judgment  of  the  Court. 

I  have  since  carefully  examined  the  cases  cited,  and 
all  the  other  authorities  bearing  on  the  point,  and  I  still 
retain  the  opinion  which  I  then  expressed;  and  1  am 
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1834.        glad  to  have  that  opinion  further  confirmed  by  the  con- 

currence  of  Sir  Jotm  Cro$»  in  the  Tiew  taken  by  the 

LoMAs.        i^^t  of  the  Court  at  the  argument. 
In  thejuatter       jf  ^jg  question  had  arisen  under  the  5  Geo.  2.  c  80. 

LoMAs  s.  7.  as  qualified  by  the  statute  3  Geo.  4.  c.  81.  s.  12. 
it  might  have  been  difficult  to  avoid  the  conclusion 
which  the  petitioner  seeks  to  establish,  owing  to  the 
peculiar  wording  of  the  first  of  those  statutes. 

It  having  been  decided  in  ex  parte  BaUy  I  Bro.  453, 
and  ex  parte  PoweUy  1  Mad.  70,  that  the  allowance  to 
bankrupts  under  a  joint  commission  was  joint  and 
entire,  and  therefore  that  only  one  allowance  was  to  be 
given  amongst  them  if  all  were  entitled,  and  that  if 
all  were  not  entitled  none  could  receive  any  portico  of 
it,  it  was  felt  to  be  a  great  grievance  that  a  bankrupt 
under  a  joint  commission  could  never  get  the  sum 
specified  in  the  statute  as  the  maximum  of  his  allowance, 
however  productive  his  estate  might  have  been ;  and  in 
many  cases  he  was  deprived  of  all  allowance,  by  the 
misconduct  of  his  partners,  after  the  dissduticm  of  the 
bankruptcy. 

To  remedy  this  grievance,  the  12th  section  of  the 
3  Geo.  4.  c.  81.  was  introduced,  which  gave  an  alkyw- 
ance  to  each  bankrupt  under  a  joint  commission  when 
individually  qualified  to  claim  it,  whether  his  partnen 
were  entitled  to  any  or  not ;  but  it  was  still  neoessaiy 
to  refer  to  the  5  Geo.^.  c.  30.  to  see  wliat  that  aUov- 
ance  was  to  be,  and  there  it  would  appear  that  ead 
bankrupt  was  entitled  to  a  per-centage  on  the  net  pro- 
duce of  all  the  estate  that  should  be  recovered  in  and 
received,  which  of  course  would  include  the  whole  of 
the  joint  estate ;  and  under  this  clause  the  argument  of 
this  petitioner  would  have  had  the  literal  interpretation 
of  tlie  statute  in  his  favour,  although  this  conclu^n,  as 
I  shall  presently  show,  would  be  as  unjust  to  the  credi- 
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lors  as  the  former  rule  was  injurious  to  the  bankrupt.        1834. 
But  in  framini;  the  128th  and  I29tli  sections  of  the 

°  Ex  partb 

G  Geo.  4.   the   l^islature  has  avoided  this  diflSculty,        Lomas. 
and  has  adopted  language  which,  in  my  opinion,  has  *"  ^^  matter 
made  the  estate  of  each  bankrupt  tlie  measure  of  his        Lomas 
own  allowance,  and  has  enabled  the  Court  to  avoid  the 
two  extremes,  either  of  giving  too  little  to  the  bankrupt, 
or  of  taking  too  much  from  the  creditors. 

By  tlie  128th  section  it  is  enacted,  tliat  every  bank- 
rupt who  shall  have  obtaineil  his  certificate,  if  the  net 
produce  of  his  estate  shall  pay  the  creditors  who  have 
proved  under  tlie  commission  ten  shillings  in  the  pound, 
shall  be  allowed  five  per  cent,  out  of  such  produce,  to 
be  paid  him  by  the  assignees ;  provided,  &c. 

In  looking  at  this  section  we  may  collect  the  object 
of  the  legislature  to  have  been,  in  substance,  that  each 
bankrupt  should  have  returned  to  him,  out  of  his  own 
estate,  an  allowance  bearing  a  stated  proportion  to  the 
dividends  received  by  the  creditors,  limiting  the  amount 
of  such  allowance  to  certain  specified  sums.  In  the  cose 
of  a  separate  commission,  to  which  alone  the  language 
of  the  128th  section  is  strictly  applicable,  no  diflSculty 
could  arise ;  for  the  decision  of  ex  parte  Farlow^  1  Bose, 
421,  having  excluded  the  joint  estate  in  such  a  case 
from  the  calculation  altogether,  the  words  *<  his  estate  " 
could  only  apply  to  the  bankrupt's  separate  estate,  and 
his  share  of  the  surplus  of  the  joint  estate,  if  any ;  and, 
if  it  had  not  been  for  the  129tli  section,  the  only  way  to 
apply  the  128th  section  to  the  case  of  a  joint  commission 
would  be  by  treating  the  former  as  the  bankrupt's,  and 
adopting  the  decisions  of  ex  parte  Bate^  1  Bro.  453, 
and  ex  parte  Pownelly  1  Mad,  70,  to  the  fullest  extent ; 
or,  if  tlie  12Uth  section  had  merely  declared  each 
bankrupt   under    a   joint  cQmmission  entitled   to  his 
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1834.        allowance,  although  his  partner  may  not  he  entitled  to 

any  allowance,  it  would  be  difficult  to  avoid  the  other 

LoMAs.  extreme  contended  for  by  the  petitioner. 
In  the  matter  •^p j^^  difficulty  in  such  cases  of  otherwise  interpreting 
L0MA8  the  128th  section  was  pointed  out  by  Sir  John  Crm 
during  the  argument,  inasmuch  as  that  section  identifies 
the  estate  from  which  the  dividends  are  pud  with  the 
estate  upon  which  the  allowance  is  to  be  calculated. 
But  the  129th  section,  as  it  now  stands,  removes  all 
difficulty ;  for  by  that  section  it  is  enacted,  that  m  all 
joint  commissions  under  which  any  partner  shall  hafe 
obtained  his  certificate,  if  a  sufficient  dividend  shall 
have  been  paid  upon  tlie  joint  estatCy  and  upon  the 
separate  estate  of  such  partner,  he  shall  be  entitled  to 
his  allowance^  although  hb  other  partner  or  partnen 
may  not  be  entitled  to  any  allowance* 

In  the  128th  section  the  condition  on  which  any 
allowance  is  made  payable  to  any  bankrupt  is,  if  the  net 
produce  of  his  estate  shall  pay  the  creditors  who  have 
proved  under  the  commission  the  specified  dividend; 
whereas  by  the  129tb  section  the  condition 'on  which 
the  allowance  is  payable  under  a  joint  commission  is, 
if  a  sufficient  dividend  shall  have  been  paid  on  the  joint 
estate,  and  on  the  separate  estate  of  die  partner  apply- 
ing; it  therefore  varies  the  condition  on  which  an  allow- 
ance shall  be  payable,  but  makes  no  alteration  as  to  the 
fund  out  of  which  it  is  to  be  paid,  or  on  which  per- 
centage is  to  be  calculated.  We  must  therefore  look 
to  the  129th  section,  to  see  if  the  bankrupt,  under  a 
joint  commission,  be  entitled  to  his  allowance;  and  we 
must  then  look  to  the  128th  section,  to  see  how  much  is 
to  be  paid  to  him ;  and  there  we  find  tlrnt  he  is  to 
receive  a  per-centage  upon  the  net  produce  of  "  his 
pstate,"  not  exceeding  a  specified  amount.     Then  what 
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s  the  estate  of  each  bankrupt  under  a  joint  commission  ?        1 834. 

Is  it  any  thing  more  than  his  separate  estate,  and  his         

>roportion  of  the  joint  estate  of  the  firm  ?  I^mas/ 

Taking  therefore  the  two  sections  in  connexion  with  I"  ^^  matter 
iach  other,  I  collect  that  it  was  ti^e  intention  of  the        Lomas 
^blature  to  give  to  each  bankrupt  under  a  joint  com-    *"^  another. 
nisBion,  when  duly  qualified,  tlie  full  allowance  of  ten 
per  cent.,  up  to  the  amount  specified  on  the  net  pro- 
lace  of  his  own  estate^  and  that  it  was  never  intended 
to  give  to  several  a  similar  per-centage  on  the  whole  of 
iie  joint  estate ;  and  I  find  nothing  in  any  of  the  cases 
to  warrant  the  opposite  conclusion. 

In  ex  parte  Minchtn^  Mont.  ^  Mac,  138,  and  ex  parte 
GibbSj  Mont.  105,  it  distinctly  appears,  that  if  each 
[lankrupt  had  received  the  full  sum  specified  in  the 
statute,  the  aggregate  amount  would  not  have  exceeded 
the  single  per-centage  on  the  whole  joint  estate;  and 
this  fact  is  relied  on  by  the  counsel  in  ex  parte  Mmchiny 
Mont.  105;  and  therefore  in  those  cases  no  one  of  the 
bankrupts  would  receive  more  than  the  statutable 
per-centage  on  his  own  share  of  the  estate;  in  other 
words,  a  per-centage  on  the  net  produce  of  his  estate. 
And  there  is  nothing  in  the  case  of  ex  parte  Morris, 
Mont.  505,  that  at  all  interferes  witli  the  view  I  am  now 
taking  of  the  statute ;  for  in  that  case  the  question  was, 
not  what  was  to  be  the  measure  of  the  bankrupt's  allow- 
anoe^  but  whether  he  were  entitled  to  any,  inasmuch  as 
it  appeared  that  the  original  joint  estate  was  not  suffi- 
cient to  pay  10«.  in  the  pound,  and  that  the  dividend 
to  the  joint  creditors  had  been  raised  beyond  their 
amount  by  the  surplus  of  die  separate  estate  of  the  two 
other  bankrupts.  But  this  Court  decided  that,  accord- 
ing to  the  language  of  the  129th  section,  it  was  not 
material  out  of  what  fund  the  dividend  upon  the  joint 
estate  had  been  paid ;  but  that  if  a  sufficient  dividend 
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1834.       was  paid  upon  the  joint  estate,  and  the  separate  estate  of 

the  partner  applying,  he  was  entitled  to  his  allowance. 

iLmas/  ^^^  point  now  in  dispute  could  not  arise  in  that  case; 

In  the  matter  fo^  f^  appears  by  the  report,  1  Dea.  §•  Ch.  626,  that  the 

LoMAs  net  produce  of  the  joint  estate  was  45,62(Mi,  and  oS  the 
and  another,  petitioner's  separate  estate  928/.  I2s.  9d.  Adding  there- 
fore one  third  of  the  joint  estate  to  the  separate  estate, 
die  petitioner's  estate  would  be  l6,000iL  and  upwards, 
the  per-centage  on  which  would  more  than  cover  th« 
500/.  claimed  for  his  allowance. 

Neither  the  language  of  the  statute,  therefore,  nor 
any  of  the  authorities,  are  at  variance  with  the  ojunioo 
of  the  commissioner;  and  I  have  the  greater  pleasure 
in  confirming  his  decision,  because  it  appears  to  me  to 
be  the  only  view  which  gives  a  just  and  reasonable 
effect  to  the  obvious  purpose  of  the  l^islature. 

To  illustrate  this,  take  the  extreme  case  put  by  Lord 
Lyndhurst  in  ex  parte  Gibbs,  Mont.  105,  of  for^  mem- 
bers of  a  bankrupt  firm,  equally  interested  in  the  joint 
stock,  and  all  of  whom  were  entitled  to  an  aliowanoe. 
Suppose  the  joint  assets  to  be  36,000/.,  and  the  joiot 
debts  40,000/.,  and  that  dividends  to  the  amount  of 
lOs.  in  the  pound  had  been  paid,  there  would  then  be 
16,000/.  left  in  the  hands  of  the  assignees,  which  would 
be  just  sufficient  to  pay  each  bankrupt  the  full  statut- 
able allowance  of  400/.,  to  which  each  would  be  entitled 
if  the  petitioner's  claim  be  tenable. 

In  that  case  die  creditors  would  get  20,000/»;  the 
bankrupt  16,000/. :  the  creditors  would  receive  one  half 
of  their  debt ;  the  bankrupt  would  get  bock  ten  twelfths 
of  his  estate,  instead  of  one  twentieth.  On  the  other 
hanci,  if  only  one  allowance  were  to  be  made  to  all,  the 
creditors  would  get  lis.  6d.  in  the  pound,  and  eadi 
bankrupt  only  an  allowance  of  15/.,  that  is,  one  sixteenth 
ini^ad  of  one  tenth  of  his  own  estate.     Whereas,  by 
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the  line  adopted  by  the  commissioner  in  this  case,  each        1834. 

creditor  would  have  16«.  in  the  pound,  and  each  bank-         

rupt  would  receive  90^,  that  is,  one  tenth  of  iiis  own        Lomas. 
estate,    according    to    the    obvious    intention    of   the  '°  ^®  matter 

statute.  Lomas 

But  this  might  be  more  strikingly  illustrated  by  "*"*  *°'''**^- 
taking  a  case  in  which  the  dividend  upon  the  joint 
estate  had  been  principally  paid  by  the  surplus  of  the 
separate  estate  of  some  of  the  partners,  or  while  the 
separate  estates  of  the  others  might,  as  in  the  case  before 
us,  be  trifling  in  amount,  though  sufficient  to  entitle  the 
bankrupt  to  an  allowance.  If  each  bankrupt  were  to 
be  entitled  to  a  per-centage  on  the  whole  estate  out  of 
whidi  the  dividend  was  paid,  then  those  who  had  con- 
tributed little  or  nothing  would  not  only  receive  as  much 
as  those  who  had  paid  all,  but  would  receive  back,  not 
a  proportion  of  their  own  estates,  but  a  portion  of  the 
separate  estates  of  their  partners,  to  which  neither  in 
law  nor  in  conscience  they  ever  had  any  claim. 

I  entirely  concur,  therefore,  in  the  view  taken  by 
Mr.  Commissioner  Fant^  as  equally  consistent  with  the 
language  of  the  statute,  the  intention  of  the  legislature, 
the  decisions  on  the  subject,  and  sowid  practical  good 


Sir  John  Cross :  — 

llie  only  question  is,  whether  the  petitioner's  allow- 
ance ought  to  be  computed  on  the  whole  of  the  joint 
estate,  or  on  his  share  of  the  joint  estate. 

The  latter  appears  to  me  manifestly  the  more  just  and 
equitable  mode  of  computation. 

Tliis,  however,  is  not  a  question  of  equity,  but  a  pure 
question  of  law,  depending  on  tlie  construction  of  an 
act  of  parliament;  and  I  did  not  at  first  see  how  that 
view  of  the  case  could  be  reconciled  willi  the  terms  of 
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1834.        the  statute.      Upon  further  consideration,  however,  I 
think  the  law  and  the  equity  of  the  case  are  deariy 

Ex  parte  ^      ''  ^ 

LoMAs.  reconcilable. 
In  the  matter  ^jj^  jgSth  section  is  adapted  to  cases  of  single  bank- 
LoMAs  ruptcy,  and  the  129th  to  joint  bankruptcies;  the  former 
firives  in  detail  all  the  data  for  the  calculation  both  of  the 
dividends  and  of  the  allowance  dependent  thereon  in 
single  bankruptcies ;  the  latter  clause,  in  more  general 
terms,  enacts,  that  in  all  joint  commissions,  before  any 
one  of  several  partners  shall  be  entitled  to  an  allowance, 
a  sufficient  dividend  must  be  paid  upon  the  joint  estate, 
and  also  upon  his  separate  estate,  but  without  fumishii^ 
any  data  for  calculation,  or  any  word  of  refereooe  to 
the  preceding  clause ;  nevertheless,  it  appears  to  me  it 
must  be  understood  to  mean,  in  the  several  proportioDs 
before  mentioned. 

We  find,  then,  that  the  dividend  for  this  purpose  is 
in  express  terms  required  to  be  computed  on  the  joint 
estate,  that  is,  upon  the  entire  joint  estate;  but  the 
allowance  is  tacitly  left  to  be  computed  for  each  partner 
according  to  the  mode  before  prescribed  in  the  case  of 
single  bankruptcy,  and  that  is,  <<  on  the  net  produce  of 
his  estate,"  which,  in  the  case  of  a  joint  commission, 
consists  of  the  whole  of  his  separate  estate,  together 
with  his  share  of  the  joint  estate. 

This  appears  to  be  the  true  construction  of  the  act; 
and  I  am  therefore  of  opinion,  that  the  allowance  already 
made  to  the  petitioner  has  been  correctly  calculated  I 
think  the  cases  cited  in  argument  do  not  touch  this 
question,  which  does  not  appear  to  have  been  ever  before 
brought  under  the  consideration  of  the  Court. 

Sir  George  Hose:  —  I  have  already  expressed  my 
opinion  at  the  close  of  the  argument.  I  concur  in  the 
judgment  pronounced. 
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Per  Curiam:  —  The  petition  must  be  dismissed,  and         1834. 

with  costs,  for  the  bankrupt,  having  obtained  his  certi-         

ficate,  no  longer  retains  any  privilege  as  to  costs.  Lohas. 

Id  the  matter 
Petition  dismissed,  with  costs ;  the  assiimees  to        ,  ^^ 

LOMAS 

be  at  liberty  to  retain  their  costs  out  of  the    and  another, 
allowance. 


Ex  pake  SIMPSON  and  others,  assignees.  —  In  the      c  of  R 

matter  of  SUDELL.  June  6, 

m  1834. 

1  HIS  was  the  petition  of  the  assignees  of  Henry  Sudell^  Ex  parte  Myers, 

praying  for  a  rehearing  of  a  petition  heard  the  15th  of  Motu.4:BH, 

V,  ^  *^  •  229,  confirmed. 

January  1833,  and  reported  Mani.&BlL  229 j  when  an         

order  for  a  proof  was  made,  which  the  present  petition  ^^^e^ts 
sought  to  have  expunered.  orHemySudeU. 

rrn  .  .  .  .    .  A  party  accepted 

The  petition  set  forth  the  presentation  of  the  original  bills  under  the 
petition  (by  Etoartj  Myers,  and  Co.),  on  the  30th  of  menCgSen^by' 
December  1831,  which  original  petition  stated  as  fol-  ^^^ySudeU: 

'  or  ««  In  conse- 

lows:  That  prior  to  and  since  October  1823  the  peti-  quenceofyour 
tioners  had  carried  on,  in  co-partnership,  the  business  of  Xyn«  to  draw  on 
brokers  at  Liverpool,  under  the  firm  of  Ewartj  Myers,  J^°„"  JJJgtooci. 
and  Co.,  and  in  London  under  the  firm  of  Ewari,  I  hereby  gua- 
TayloTy  and  Co. :  That,  since  October  1823,  the  peti-  that  amount,  it 
tioners  had  extensive  dealings  with  Henry  Sudell,  for-  J^ood  that  ply- 
merly  of  Woodford  Park  near  Blackburn,  Lancaster,  mentoftheae 

•^  ^  ...  drafts  IS  to  be 

merchant,  against  whom  a  commission  issued  the  7th  of  provided  for  by 
August  1827;  which  dealings  consisted  partly  of  money  m^ts'.  Xyw, 
lent  and  advanced  by  the  petitioners  said    Liverpool  '"  *^'r*?f  ^*?:, 

J  IT  r  countable  bills, 

firm,  at  the  request  and  for  the  use  and  on  account  of  fourteen  days  at 
the  said  Henry  Sudell,  on  the  balance  whereof  a  sum  of  f^n  due,"  &c.^ 
7,845/.  was  due  by  Henry  Sudell  to  the  petitioners,  and  ^^^^^f  Ac- 
cepted bills ;  Henry  SudeU  became  liankrupt  before  some  of  the  bilb  became  due.     HeltU 
there  was  a  debt  provcablc,  the  document  being,  not  a  guarantee,  but  an  original  under  • 
taking.     Semblc,  it  would  have  bc-cn  proveablc  if  a  mere  guarantee. 


SuDELL. 
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1834.        pnrtly  of  monies  lent  and  advanced,  &c.  by  the  peti- 

^ tioners  said  London  firm,  at  the  request  of  and  under 

Simpson       ^^^  following  written  guarantee  by  Henry  SudeU,  given 

.  and  others,     ^q  ^fjg  petitioners  in  November  1823 : 
In  the  matter  *^ 

of  ««  Woodford  Park,  8th  Not.  1823. 

•*  Messrs.  Ewarty  Myers^  and  Co. 

"  Gentlemen, 
**  In  consequence  of  your  allowing  Messrs.  WiKam 
Lyne  and  Thomas  Sudell  to  draw  upon  you  to  the  extent 
of  12,000/.,  and  your  accepting  three  drafts  accordingly, 
but  so  as  for  tliem  not  to  have  more  than  that  sum  run- 
ning at  one  period,  I  hereby  guarantee  to  you  timt 
amount,  it  being  distinctly  understood  that  payment  of 
these  drafts  is  to  be  provided  for  eitlier  by  myself  or 
Messrs.  William  Lyne  and  Thomas  Stukllj  in  direct  dis- 
countable bills,  fourteen  days  at  the  least  before  they  fall 
due,  and  I  also  guarantee  the  due  payment  of  all  remit- 
tances made  to  you  by  Messrs.  William  Lyne  and  Tkoms 
SudelL  I  cannot  conclude  this  letter  without  expressing 
my  thanks  for  your  confidence,  and  with  the  hope  that 
the  arrangement  will  be  mutually  advantageous. 

<'  I  remain,  gentlemen,  very  respectfully, 

**  your  obedient  servant, 

*«  Henry  Sudell." 
Tliat  Lyne  and  Sudellj  who  were  merchants  and  part- 
ners at  Liverpool,  did^  from  the  date  of  such  guarantee, 
(commencing  with  drafts  dated  lltb  of  November  1823, 
and  ending  with  drafts  dated  the  4tb  of  July  1827,) 
from  time  to  time,  draw  bills  of  exchange  on  the  peti- 
tioners London  firm,  at  three  months  date,  all  of  whidi 
bills  the  petitioners  had  paid  on  the  &ith  of  the  gua- 
rantee, and  that  on  the  balance  of  such  guarantee  acoount 
a  further  sum  of  6,161/.  had,  through  the  default  of  die 
said  Lyne  and  Sudell  in  reimbursing  the  petidonens, 
become  due  to  the  petitioners  hy  Henry  Sudell :  Tfant 
on  the  15th  of  July  1831  the  petitioners  tendered  tbeir 


SUDRTX. 
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tx>f  for  7,845/.   and   6,161/.   under  the  commission         1834. 
;ainst  Henry  Sudellj  but  the  commissioners  rejected  the         

^        .  ,  .      .  jEx  parte 

'ootSy  without  assignmg  any  reason.  Simpson 

The  present  petition  of  re-hearing  further  stated  the  .  ®"^  others. 

»ring  of  the  original  petition,  when  it  was  ordered  of 

at  the  petitioners  should  prove  for  7,845/.  and  6,161/. 

;ainst  the  estate  of  Henry  Sttdell,  and  tliat  the  peti- 

>ners  should  be  paid  dividends  on  the  amount  of  such 

oofs,  &c.,  but  not  disturbing  any  dividend  then  already 

idared: 

That  Myers  and  Co.,  on  the  10th  June  1833,  proved 

r   7,845/.   and  6,161/.;   and   that  dividends   to   the 

dount  of  1,079/.  had  been  paid  thereon  : 

That  the  petitioners  were  advised  that  such  decision  was 

roneous,  and  the  petitioners  were  aggrieved  thereby : 

That  various  affidavits  were  filed  in  support  and  in 

^position  to  the  original  petition : 

That  since  the  hearing  of  the  original  petition  the 

esent  petitioners  had  discovered  further  evidence  with 

spect  to  the  said  sum  of  7,845/.,  viz.  that  Messrs.  Etvart 

id  Co.  not  only  made  no  report,  and  rendered  no 

count  of  sales  of  the  said  goods  to  Henry  Stidellj  or 

the  petitioners,  his  assignees  after  his  bankruptcy. 
It  that  Messrs.  Ewari  and  Co.  from  time  to  time  ren- 
;red  accounts  of  such  sales  to  Jbyne  and  Sudett^  and 

tlie  assignees  of  Lyne  and  Sudell^  in  the  following 
nn;  viz. 

"  Liverpool,  Exchange  Alley,  12th  Nov.  1827. 
«  Messrs.  WiUiam  Lyne  and  Thomcis  SudelL 
<<  We  have  this  day  sold  for  you  the  under-mentioned 
item  to  Joseph  Hogson  and  Son. 

«  H.  S.  20  Egyptians,  per  Thomas,  at  75/8. 
^<  Payment,  ten  days  and  three  months. 
**  Yours  respectfully, 
"  For  Ewartj  Myersj  and  Co., 

"  B.  Bradshaw.*' 


SUDELL. 
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1834.  The  petition  prayed  that  the  original  petition  might 

be  re-heard,  the  order  rescinded,  and  the  original  peti- 

SiMPsoN       tion  of  Myers  and  Co.  dismissed,  and  that  the  affidavits 
and  others.     fj|gj  jj^  support  and  in  opposition  to  the  original  peti- 
of  tion  might  be  read  upon  the  hearing  of  this  petition, 

and  that  the  proofs  made  might  be  expunged,  and  that 
the  dividends  received  might  be  refunded* 

Mr.  Montagu  and  Mr.  Richards  for  the  petition :  — 

This  is  an  application  to  prove  for  6,161iL  advanced 
on  bills  under  a  guarantee,  and  for  7,845/.  for  money 
lent. 

As  to  the  6,161/.,  the  question  is,  whether  those 
bills  be  proveable  under  the  commission  against  Hexry 
SudeU. 

Considerable  doubt  has  been  entertained  on  this 
subject,  both  by  the  Court  and  by  commissioners.  In 
ex  parte  Marshall^  ante^  page  1 18  (a),  some  observatbns 
were  made  by  both  on  the  case  now  before  the  Court. 
At  page  119,  Mr.  Merivak^  when  speaking  of  this 
case  (ex  parte  Myers)^  says,  this  Court  recendy  de- 
cided, <<  that  a  debt  on  a  guarantee,  which  had  not 
become  absolute  before  the  bankruptcy,  is  a  debt 
proveable  under  the  56th  section;"  and,  in  another 
part  of  his  judgment,  he  says,  <*  ex  parte  MyerSj  where 
the  question  was  represented  (in  support  of  the 
petitioner)  to  be,  merely  whether  the  surety  had  con- 
tracted *  a  debt'  payable  on  a  contingency  within  die 
56th  section ;  and  it  was  taken  for  granted  that,  pre- 
vious to  the  statute,  a  debt  on  a  guarantee,  which  had 
not  become  absolute  before  the  bankruptcy,  was  not 
proveable,  though  (as  it  was  agreed)  the  proof  was 
prevented,  not  by  the  nature  of  the  debt,  as  being  a 


(a)  See  an  elaborate  note  on  the  case  of  ex  parte  MartkaB  bjr 
Mr.  Commissioner  Fane,  Appendix. 
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guarantee   but  because   it   was   upon  a  xx>ntlngency.  1834. 

And  then,  in  answer  to  a  question  of  one  of  the  learned         

Judges  (Sir  J.  Cross)^  <  how  could  this  be  a  debt,  or  Suip^'n^ 

capable  of  valuation  before  the  deficiencies  were  known?*  ,  *"*J  others. 

1  ,  «       ,  .  .  .     ,  .  .In  the  matter 

toe  counsel  for  the  petitioner  is  driven  to  a  construction  of 

of  the  latter  part  of  the  section  (which  I  consider  to  be  Suoelu 
wholly  untenable),  that  a  demand  not  proveable  as  a 
debt  due  on  a  condngency  at  the  Ume  of  the  bank- 
ruptcy might  become  proveable  by  the  subsequent  hap- 
pening of  the  condngency."  Mr.  Hobroyd  says  (p.  142), 
^<  As  to  the  case  of  ex  parte  MyerSf  the  contract  there 
was  not  to  indemnify  against  condngent  damages,  but 
an  absolute  engagement  by  the  bankrupt,  that  he  (the 
bankrupt)  or  certain  other  persons  (named)  should 
provide  for  the  payment  of  certain  bills,  to  the  extent 
of  12,000/."  When  the  case  of  ex  parte  Marshall  was 
brought  a  second  dme  before  the  Court  of  Review  (antej 
page  145),  the  counsel  (Mr.  Swanstan  and  Mr.  Bethel!) 
aaidy  *^  the  late  case  of  ex  parte  Myers^  Mont.  8f  Bit. 
229,  is  conclusive  in  favour  of  the  pedtioner,  it  having 
there  been  decided,  that  a  debt  on  a  guarantee  not 
absolute  before  the  bankruptcy  was  nevertheless  prove- 
able as  a  condngent  debt."  And  the  Chief  Judge  said, 
'<  It  has  been  imagined  that  the  decision  in  this  case 
must  shake  either  ex  parte  Myers  (a)  or  ex  parte  Thomp* 
mm  (fr),  but  it  will  not  necessarily  disturb  either.  In  ex 
parte  Thompson  (b)  there  was  no  exisdng  debt  when  the 
commission  issued,  but  there  was  in  ex  parte  Myers  (a), 
Sudett  being  indebted  on  a  bill,  the  payment  of  which 
depended  on  a  contingency."  And  Sir  George  Rose  said 
(page  154),  <<  As  to  ex  parte  Myers  (a),  there  never  was 
a  doubt  but  that  a  debt  on  a  guarantee  depending  on 

(a)  Mont,  i  Bli.  229,  S.C.  2  Dea.  i  C%.  251. 

(b)  Mont,  i  £IL  219. 
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18S4.        a  contingency  was  proveable  after  the  contingency  had 

happened.     Twenty  cases  have  fisdlen  within  my  own 

Simpson       observation  in  which  commissioners  have  admitted  sudi 
and  others,     proofe  as  on  a  species  of  assumpsit,  viewing  sudi  cases  ai 
of  similar  to  those  which  must  go  to  a  jury  to  decide  the 

buDELL.  amount.  It  is  familiar  law  that  an  undertaking  to  replace 
bank  stock  constitutes  a  liability  which  enables  a  proof  to 
be  made  whenever  the  amount  or  value  of  the  liability  can 
be  ascertained.''  And  the  Chief  Judge  said  (page  156), 
**  As  upon  referring  to  the  reports  o£  ex  parte  Myen  {h) 
it  appears  to  me  that  I  have  gone  further  than  the  anthv 
rities  upon  closer  examinaticm  will  warranty  I  wish  to  atail 
myself  of  the  reservation  of  our  final  judgment  oo  this 
petition,  by  pointing  out  more  precisely  the  view  I  take 
of  the  question.  In  my  judgment  in  ex  parte  Hfyen  (b) 
I  have  not  distinctly  marked  the  distinction  between 
contingent  liabilities  that  may  never  beccmie  debts  and 
contingent  debts  that  may  never  become  payable.  Upoo 
the  iuUest  consideration  of  all  the  reported  d^y**»«y  I 
am  satisfied  that  claims  under  the  first  clasSy  upon  which 
no  debt  has  arisen  till  after  the  bankruptcy,  cannot  be 
proved  under  the  56th  section,  but  that  all  daimsfidliDg 
within  the  latter  class,  that  are  either  capable  of  vduh 
tion  before  the  contingency  happens,  or  have  beoome 
payable  by  the  happening  of  the  contingency  after  die 
bankruptcy  and  before  proof  is  tendered,  may  be  ad- 
mitted. The  case  of  ex  parte  Thompson  (a)  is  an  exampk 
of  the  first  classt  the  case  o(  ex  parte  Myere  (6)  was  decided 
as  belonging  to  the  second  class.  In  the  case  oS  ex  perk 
Thomp9on[a)  there  was  no  debt  due  from  any  one  till  after 
the  bankruptcy ;  in  ex  parte  Mfere  (i)  a  debt  had  been 
clearly  contracted  with  the  holders  of  the  biUs  beto 
the  bankruptcy  for  a  qiecific  sum,  whidi  the  bankrqK 

(a)  MonL  Sf  Bii.  S19.  (h)  MomL  ^  JSB.  m. 
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had  engaged  to  pay  unless  he  should  be  released  from        1834. 

his  obligation  by  the  drawers  taking  up  the  bills.    Whe-         

ther  in  deciding  that  case  we  sufficiently  adverted  to       Simpson 
the  distinction  between  guarantees  for  the  repayment  of  ^  ^"^  others. 
monies  actually  advanced  or  goods  sold  and  delivered  to  of 

third  parties  before  the  bankruptcy,  and  guarantees  for 
payment  of  securities  current  at  the  time,  may  perhaps 
be  a  fit  subject  for  consideration  whenever  a  similar  case 
may  arise.  It  is  enough  here  to  say  no  such  point  arises 
in  this  case."  And  Sir  George  Rose  says  (page  160), 
*^  An  opinion  appears  to  have  prevailed  that  some  dis- 
crepancy exists  between  ex  parte  Thompson  (a)  and  ex 
parte  Myers,  {b)  Those  cases  are  completely  reconcile- 
able.  The  act  speaks  of  a  debt  payable  on  a  contingency ; 
the  first  question  therefore  must  be,  whether  any  debt 
eusts?" 

These  observations  prove  the  law  to  be  so  unsettled  as 
to  require  a  minute  examination  of  the  principle  on 
which  it  is  founded,  and  of  the  various  decisions  on  the 
statute. 

The  6  Geo.  4.  c  16.  s.  56.  being  remedial,  it  is 
necessary  to  consider  the  evil  existing  before  it  passed. 
Prior  to  that  act  there  were  various  provisions  for  the 
proof  of  debts  not  immediately  payable,  and  which  were 
incorporated  in  the  6  Geo.  4.  c.  16.,  by  section  51  of 
which  act  debts  payable  on  a  certain  future  day  are 
proveable.  By  section  52,  sureties  liable  for  the  pay- 
ment of  a  sum  certain  which  is  paid  after  the  bank- 
ruptcy arc  entitled  to  prove.  These  claims  relate  to 
debts  payable  on  a  day  certain.  Sections  53,  54,  and 
53,  relate  to  demands  which  depend  on  contingency 
whether  they  will  or  not  be  debts,  section  53,  relating 
to  bottomry  and  respondentia  bonds,  and  sections  54 

(a)  Mont.  4'  BH.  219.  (b)  Mont.  ^  Bli.  S29. 
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1634.        and  55,  to  annuities.     Previous  to  1809,  when  the  re- 

medy  respecting  annuities  was  introduced  by  49  Gca  3. 

SiMraoN       c-  l^l*  s-  ^^'9   annuity  creditors,   whether  secured  by 

and  others,     bond  or  by  covenant*  were  not  entitled  to  prove,  unless 
In  the  matter  j  ^  r       ^ 

of  the  bond  were  forfeited  before  the  bankruptcy.    Thb 

SoDBLL.       g^^  ^f  ^^  ]g^  ^gg  l^jjg  subject  of  complaint  by  various 

Judges,  particularly  by  Lord  Man^idd  in  WyIKe  t. 
Wilks,  Doug.  519. 

In  1809  the  legislature  remedied  this  evil,  by  enact- 
ing, in  the  most  general  terms,  —  which  are  adopted  in 
6  Geo.  4.  c.  16.  —  "  that  any  annuity  creditor  of  any 
bankrupt,  by  whatever  assurance  the  same  may  be 
secured,  &c.  shall  be  entitled  to  prove  for  the  value  of 
such  annuity,"  &c.  —  6  Geo.  4.  c.  16.  s.  54. 

Considerable  evil  also  existed  respecting  proofi  under 
marriage  setdements.  The  first  case  is  ex  parte  CasweBj 
1728,  2  P.  Wins.  497,  where  the  bond  of  a  husband  to 
the  wife's  trustees,  payable  in  the  event  of  his  wife's 
surviving  him,  was  adjudged  not  proveable.  The  Qian- 
cellor  said,  though  tlie  debt  were  contingent  when  the 
obligor  became  a  bankrupt,  yet  if  the  contingency  bajh 
pened  before  the  distribution  made,  then  soch  contin- 
gent creditor  should  come  in  for  his  debt ;  so  if  sodi 
contingency  happened  before  the  second  dividend  made, 
the  creditor  should  come  in  for  his  proportion  thereof, 
though  after  the  first  dividend. 

In  ex  parte  Greenaway^  1  ^M.  1 13,  a  similar  cas^  die 
husband  actually  died  before  the  distribution  made:  tlie 
wife  prayed  to  have  a  dividend ;  the  Chanoellar  expnased 
his  opinion  of  the  hardship  of  the  case^  and  intimated 
some  doubts  as  to  the  law ;  the  matter  was  compromised. 
The  next  case  is  ex  parte  Groome,  A.  D.  1744, 1  Jtt. 
115,  and  the  next  ex  parte  MitckeUy  1751,  1  Jti.  120; 
in  which  cases  the  Chancellor  seems  of  opinioii,  that 
the  trustees  are  entided  to  a  dividend.     But  in  expak 


SuDELL. 


CASES  IN  BANKRUPTCY.  549 

Mifchell,  in  consequence  of  the  hardship  of  the  case,  his        1834. 

Lordship  recommended   the  assignees  to  compromise.        

In  ex  parte  Groomej  1  Atk.  115,  the  Chancellor  says,       Simpson 

**  There  is  no  such  thinfi^  as  drawiniic  a  line  between  the  ,  *"^  others. 

P  °  In  the  matter 

contingency  not  happening  before  the  bankruptcy,  and  _  of 
yet  happening  before  the  time  of  distribution ;  this  would 
not  only  be  a  hardship  on  the  bankrupt,  but  on  the  rest 
of  the  creditors,  whose  debts  were  actually  due;  but 
would  have  ^ven  the  contingent  creditor  a  superior 
privil^e,  by  leaving  it  open  to  him  to  recover  the 
remainder  of  the  debt  against  the  bankrupt." 

There  was  another  species  of  debts,  contingent  only  as 
to  the  time  of  payment,  which  were  not  proveable.  In 
ex  parte  Barker^  9  Ves.  110^  on  the  marriage  of  Barker 
with  Hannah  Hornby ^  Joseph  and  William  Hornby  gave 
their  joint  and  several  bond,  conditioned  to  be  void  if, 
within  three  months  after  the  decease  of  the  obligors  or 
the  survivor,  the  executors  should  pay  1,000/.;  and  the 
debt  was  held  not  proveable. 

There  was  also  another  species  of  contingent  debts  not 
proveable,  viz.  guarantees,  where  the  surety  became 
bankrupt  before  any  liability  attached  on  him,  and  where 
it  was  contingent  whether  any  liability  ever  would  attach 
on  him ;  as,  for  instance,  if  A.  were  surety  for  payment 
of  a  bill  accepted  by  Messrs.  Child  or  Messrs.  Coutts,  and 
A.  became  bankrupt  before  the  bill  became  due.  To 
remedy  this  the  legislature  interfered,  and  by  the  56th 
section  of  6  Geo.  4,  c.  16,  enacted,  ^  That  if  any  bank- 
rupt shall  before  the  issuing  of  the  commission  have 
contracted  any  debt,  payable  on  a  contingency  which 
shall  not  have  happened  before  the  issuing  of  such  com- 
mission, the  person  with  whom  such  debt  has  been  con- 
tracted may,  if  he  think  fit,  apply  to  the  commissioners  to 
set  a  value  upon  such  debt,  and  the  commissioners  are 
hereby  required  to  ascertain  the  value  thereof,  and 

N  N  3 


SUOELL. 


660  CASES  IN  BANKRUPTCY. 

1834.        admit  such  person  to  prove  the  amount  so  ascertamed, 

and  to  receive  dividends  thereon ;  or  if  such  value  shall 

Simpson       not  be  so  ascertained  before  the  contingency  shall  have 

1  ""th  ^'^'^  ue    happened,  then  such  person  may,  after  such  condngeacy 

of  shall  have  happened,  prove  in  respect  of  such  debt,  and 

receive  dividend  with  the  other  creditors,  not  disturbiiig 

any  former  dividends;  provided  such  perscm  had  not, 

when  such  debt  was   contracted,  notice  of  any  act  of 

bankruptcy  by  such  bankrupt  committed." 

The  question  is,  whether  this  interposition  be  as 
general  as  was  the  case  as  to  annuities ;  whether  it  be 
confined  to  debts,  or  extend  to  damages  ? 

There  are  two  modes  of  trying  this :  1st,  By  the  sta- 
tute itself;  2d,  By  the  decided  cases. 

1st,  As  to  the  9taivU. 

As  the  words  are  not  general  so  as  to  indnde  all 
liabilities,  and  as  this  66th  clause  does  not  cootam 
such  extensive  expressions  as  the  annuity  dause,  m. 
<*  by  tchatecer  assurance  the  same  be  secwred,"  it  maf 
safely  be  asserted  that  the  provision  was  not  intended 
to  be  general ;  if  so,  the  word  '*  liability"  would  have 
been  used,  as  is  stated  in  ex  parte  MarAaOy  asU, 
130,  where  Mr.  Commissioner  FombUtmqme  says,  ^  The 

6  Geo.  4.  no  more  lets  in  every  kind  of  cootii^ent  debt, 
however    uncertain   in   amount  or  chances^  than  tk 

7  Geo.  1.  lets  in  policies  of  insurance,  cr  19  Geo.  2.  lets 
in  bail.  If  the  dischai^  were  to  have  been  as  ampk  as 
contended  at  the  bar  by  the  counsel  fi>r  the  daiDaot, 
the  l^islature  might  have  made  one  Aart  daive  sofioe 
for  every  purpose  by  adopting  the  word  liabili^,  instead 
of  framing  six  difierent  danses,  all  di£feiently  woided 
according  to  the  exigendes  of  their  sevonal  oocbjods." 

The  question  therefore  is,  to  what  speoes  of  deoMads 
the  provision  was  intended  to  be  confined?  The  im- 
portant words  are,    1st,  <<  Shall  have  oontFBCted  aoj 
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debt;"  the  meaning  of  which  seems  clear  to  any  lawyer,        1834. 

being  a  demand  for  which  an  action  of  debt — or  indebv'         

taius  assumpsit  when  the  event  becomes  absolute  —  may       Siunos 

be  maintained,  but  not  for  damaires,  whether  recoverable  w""!  ^'**®"' 

'  ,.  In  the  matter 

m  an  action  of  covenant  or  special  assumpsit ;  the  mean-  of 

ing  of  the  word  "  debt"  cannot  be  misunderstood :  and,       Sudell. 
2d,  ^*  Payable  on  a  contingency;"  that  is,  when  the 
happening,  either  of  the  event  or  the  time,  or  both,  is 
attended  with  uncertainty. 

The  contingency  must  not  have  happened  at  the  time 
of  the  bankruptcy.  That  the  statute  did  not  include  a 
debt  for  which  an  action  might  be  maintained  before  the 
bankruptcy  is  obvious,  because  no  interference  of  the 
l^islature  was  necessary  to  render  such  debts  proveable, 
and  the  express  words  of  section  56  are,  ^'  the  contin- 
gency shall  not  have  happened  before  the  issuing  such 
commission."  The  meaning  of  this  is,  that  there  should 
be  such  a  contract  before  the  bankruptcy  as  would,  upon 
the  happening  of  the  event,  support  an  action  for  a  sum 
certain. 

The  dividend  under  section  56  is  payable  instcmter^ 
contrary  to  the  provision  with  respect  to  bottomry  and 
respondentia  bonds,  the  enactment  as  to  which  is  (sect.  53)^ 
that  the  obligee  ^^  shall  be  admitted  to  claim,  and  after  the 
loss  or  contingency  shall  have  happened,  to  prove  his  debt 
or  demand  in  respect  thereof,  and  receive  dividends  with 
the  other  creditors,  as  if  the  loss  or  contingency  had 
happened  before  the  issuing  the  commission  against  such 
obligor  or  insurer;"  but  the  words  of  section  56  are, 
^<  the  person  with  whom  such  debt  has  been  contracted 
may,  if  he  think  fit,  apply  to  the  commissioners  to  set  a 
value  upon  such  debt,  and  the  commissioners  are  hereby 
required  to  ascertain  the  value  thereof,  and  to  admit 
such  person  to  prove  tlie  amdunt  so  ascertained,  and  to 
receive  dividends  thereon."    It  appears,  therefore,  that 
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1834.        the  law  intended,  not  the  uncertain  claims  dependent  on 
damages,  but  those  only  which  were  strictly  reooveraUe 

J*!x  parte  -  , 

Simpson       as  debts. 

and  others.        2d,  As  to  the  cases. 
In  the  matter 

of  As  there  have  been  no  less  than  eighteoi  cases  on  the 

point,  we  now  probably  shall  be  able  to  establish  some 
satisfactory  general  rule.  The  decisions  may  be  distin- 
guished into  demands  on  which  an  action  of  debt  might 
be  maintained,  as  bonds,  covenants  for  a  sum  certain, 
and  judgments,  and  into  demands  on  which  the  action  is 
only  for  damages. 

As  to  bonds.  Es  parte  Grundy,  1829,  MofiL  jr  lllae* 
293,  was  the  fii*st;  there  the  bankrupt  had  given  a  bond 
for  the  performance  of  the  covenants  in  his  marriage 
settlement,  one  of  which  was  to  pay  2,0002.  if  his  wife 
or  any  of  his  children  should  survive  him ;  in  1808  a 
commission  issued  against  him,  under  which  he  obtained 
his  certificate,  and  in  1825  he  died,  leaving  issue;  in 
1828  a  renewed  commission  was  taken  out,  under  whidi 
the  2,000/.  was  held  proveable. 

Ex  parte  Tindallj  Mont*  375  &  462,  was  a  covniant 
for  payment  of  n  sum  certain  depending  on  a  contin- 
gency. The  Chief  Justice  of  the  Common  Pleas,  in 
delivering  the  judgment  of  the  Court,  said,  ^  We  do 
not  found  our  opinion  upon  the  technical  ground,  that 
an  action  of  debt  will  lie  in  point  of  form,  but  upon  ibe 
substance  and  effect  of  an  absolute  covenant  that  a  man's 
executor  shall  pay  a  sum  of  money  to  certain  persons 
upon  certain  trusts,  which  in  our  opinion  constitutes  a 
debt." 

It  never  has  been  adjudged  that  a  debt  under  a  mar- 
riage settlement,  secured  only  by  a  covenant  for  unli- 
quidated damages,  is  proveable,  and  unless  the  statute 
law  be  altered,  never  wilL  The  next  caae  is  ex  park 
Lewis,  Mont.  Sf  Mac.  420,  by  which  it  is  decided  that  a 
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guarantee  by  bond  is  proveable ;  in  the  same  manner  as        1834. 

before  the  statute  it  was  decided,  that  if  a  surety  had 

received  from  the  principal  an  instrument  of  indemnity,       Simpson 

payable  before  the  bankruptcy  of  the  principal,  it  is  ,  *"^  ^  raatt'er 

proveable  by  the  surety  under  the  commission  against       ^  of 

the  principal,  (a)     The  next  case  on  a  bond  is  ex  parte 

BHarsAaUj  anUy  page  145,  which  may  appear  to  be  an 

exception,  but  there  is  no  necessity,  on  the  question  now 

before  the  Court,  to  discuss  whether  ex  parte  Marshall 

be  well  decided  or  not ;  for  supposing  it  to  be  law,  as  it 

determines  that  even  a  contingent  liability  secured  by 

bond  is  not  proveable,  it  follows  a  fortiori  that  when 

capable  of  being  enforced  by  an  action  for  damages  only 

it  must  share  the  same  fate.     Such  are  the  cases  on 

bonds. 

The  next  class  of  cases  are  on  covenants,  of  which  the 
first  is  AUwood  v.  Partridge^  4  Bing.  209,  in  which  the 
defendant  covenanted  for  the  due  payment  by  a  debtor 
of  the  premium  on  a  policy  of  insurance  assigned  to  the 
creditor ;  this  was  decided  not  to  be  a  debt  contracted 
within  the  meaning  of  the  6  Geo.  4,  c.  16,  s.  56,  but  a 
demand  for  unliquidated  damages. 

The  next  case  is  ex  parte  Thompson^  Mont.  8f  Bit. 
219,  S.  C.  2Dea.8fCh.  126,  which  decided  that  a 
covenant  by  a  surety  for  the  payment  of  an  annuity  if 
the  grantor  do  not,  is  not  proveable,  not  being  a  debt 
contracted,  but  a  demand  recoverable  only  as  damages : 
The  Chief  Judge  said,  '^  The  only  question  therefore  is, 
whether  the  petitioner  is  entitled  to  prove  as  a  contin- 
gent debt  under  section  56.     But   to  entitle  him  to 

(a)  Goddard  v.  Vanderheyden,  3^3;   Crooks/umk  v.  Thompson, 

3  Wiis.  270.    Bui  see  ToidssfltU  Str.    1160;    Martin    v.    Courts 

Y-  Martinnant,  2  Ter,  Rep.  640;  2  T.  R.  640;   Hodson   v.   Bell, 

ex  parte  Cooinhoty  3  Bro.  502.  7  T.  R.  97 ;  and  ex  parte  Bean^ 

See  also  ex  parte  Walker^  4  Vei.  foy^  Cooke,  200. 
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1834.        prove  by  virtue  of  this  clause,  it  must  be  made  out  that 

~~"~'        this  is  a  ^^debt"  contracted  by  the  bankrupt,  payable 

Simpson       upon  a  contingency;   that  he  owed  something  at  the 

and  othera.     issuing  of  the  commission,  although  it  depended  upoo 

of  a  contingency  whether  it  would  become  payable.'' 

There  have  been  two  cases  on  judgments,  Johnson  ▼. 
ComptoHj  4  Sim.  37,  and  WiUman  v.  WhUe^  6  Bwg.  291. 

In  Johnson  v.  Comptony  Compion  covenanted  that  in 
case  S.  (the  grantor  of  an  annuity)  should  not  pay  the 
annuity,  and  the  premium  on  a  policy  of  msuranoe^ 
then  he  would  pay,  and  he  executed  a  warrant  of 
attorney,  on  which  judgment  was  entered  up.  Campkm 
became  bankrupt,  and  a  question  arose  whether  this 
debt  would  have  been  proveable  imder  the  oommission. 
It  was  said  in  judgment,  ^<  Cdmpton  did  not  covenant  to 
pay  the  annuity  in  all  events,  but  only  when  the  grantor 
made  default ;  he  therefore  never  undertook  to  pay  the 
whole  sum,  and  consequently  his  estate  cannot  be  liable 
to  that  extent.  This  case  does  not  fall  within  the 
6  Geo.  4.  c.  16.,  and  the  amount  alleged  to  be  doe 
could  not  have  been  proved  under  49  G.  3.  c.  121. 
s.  17. ;  for  Compton  cannot,  for  the  reasons  which  I 
have  before  adverted  to,  be  considered  as  an  annai^ 
creditor  of  the  plaintiff." 

From  that  case  it  appears  that  the  distinction  de- 
pended on  the  difference  between  debt  and  covenant 

In  fVUmer  v.  WhUe,  6  Bing.  291,  there  was  inte^ 
locutory  judgment  before  the  insolvency,  which  was 
held  not  to  be  sufficient  to  endde  a  debt  to  be  proved 
under  the  insolvent  act. 

The  next  class  comprises  cases  on  simple  contract 
In  Eire  v.  Moreau^  4  Bing.  57,  in  July  a  verdict  was 
found  against  the  defendant ;  in  August  a  commission 
issued  against  him;  in  Michaelmas  Term  he  obtained 
his  certificate ;  judgment  was  afterwards  signed,  and  costs 
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taxed.      It  was  contended  that  these  costs  constituted        1834. 

a  contingent  debt  within  section  66 ;  to  which  it  was         — — 

answered,  that  section  56  applied  only  when  a  *'  debt"       Simpson 

bad  been  contracted,  and  costs  were  not  a  '*  debt."  but  ,  *"!*  othew. 

t  «        ^  X        .1  In  the  matur 

a  payment  tit  invitum  ;  and  Best,  C.  J.,  said,  <^  Aldiough  of 

this  is  a  hard  case,  I  think  the  act  does  not  apply.    The       S"dkll. 

costs  for  which  the  plaintiff  is  liable  are  not  a  debt 

contracted  within  the  meaning  of  the  56th  section." 

Park,  J,f  said,  "  There  is  no  contract  between   the 

parties  in  respect  of  these  costs;"   and  Burroughy  J., 

said,  *<  These  costs  do  not  arise  out  of  any  contract  on 

a  contingency." 

The  next  case  is  Boomum  r.  Nashy  9  Bam.  jf  Cres. 
152,  in  which  a  demand  on  a  contract  for  goods,  to  be 
delivered  on  a  future  day,  at  a  certain  price,  was  held 
not  barred  by  the  certificate  under  a  commission  issued 
•  before  the  day  arrived.  It  was  adjudged  not  to  have 
been  proveable,  because  it  was  only  unliquidated 
damages. 

llie  next  is  Yallap  v.  Ebers,  I  Bam.  Sf  Adol.  700, 
which  was  an  undertaking  to  pay  the  acceptor  of 
a  bill  the  amount  of  the  acceptance,  or  to  indemnify 
him*  It  was  held  not  to  be  a  contingent  debt,  but 
damages,  and  not  proveable. 

Such  are  the  cases  on  the  subject.  In  addition  there 
are  some  dicta  which  ought  to  be  noticed. 

In  ex  parte  Marshall,  ante,  page  151,  the  Chief  Judge 
says,  [as  is  stated,  ante,  page  546,  beginning  *<  as  upon 
referring,"  and  ending,  **  in  this  case."]  After  a  careful 
examination  of  these  words,  and  the  exercise  of  that 
caution  which  is  necessary  when  the  structure  of  the 
^sentence  may  mislead,  there  appears  to  be  some  diffi- 
milty  in  annexing  a  precise  idea  to  them.  Whether  it 
be  more  than  appearance  is.  the  question.    It  is  said,  first. 
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1834.        that  contingent  liabilities  that  may  never  become  debts 

are  not  proveable,  as  in  ea:  parte  Thompson,  (a)     K  by 

SiM^N       ^^  "^  meant  a  liability  which  never  may  become  a 

and  others,     debt,  —  and  which  never  can  mitil  judinnent  have  been 
In  the  matter  ;  •»     o 

of  obtained  on  the  covenant, — the  position  is  indisputable, 

SvDELL.  1^,^^  means  only  that  when  the  demand  is  for  damage  it 
is  not  proveable  within  the  act*  It  is  said,  seoondlyi 
that  contingent  debts  that  may  never  become  payable 
are  proveable,  as  in  ex  parte  Myers,  MonL  if  Bti.  229. 
The  general  position  explained  by  this  dictum  is,  that 
tlie  demand  must  be  for  a  debt  contracted,  that  is^a 
demand  which  can  only  be  enforced  by  an  action  of 
debt,  or  indebitatus  assumpsit.  The  next  position  is  that 
in  ex  parte  Myers,  Mont.  Sf  Bli.  229,  there  is  a  debt; 
but  this  seems  difficult  to  reconcile  with  the  establidied 
law  on  the  subject,  which  is,  that  the  mode  of  enforciDg 
a  contract  of  guarantee  is  by  special  action  on  the  case. 
Anon.y  1  Vent.  293 ;  Kent  v.  Derby^  1  VenL  311 ;  Boger 
V.  Soger,  2  Vent.  36 ;  Butcher  v.  Andrews,  1  Salk  28, 
S.  C.  Carth.  446;  Memotv. Lister,  2  Wits.  141 ;  Mma 
V.  SmaUthorpe,  2  Camp.  215 ;  and  the  declaration  most, 
as  in  all  other  cases,  sufficiently  set  out  the  omsidera- 
tion,  the  undertaking,  and  the  breach.  1  Sound.  211, 
note  2;  Williams  v.  Leper,  3  Burr.  1890;  i%C  on 
Guarantees,  158. 

As,  therefore,  the  only  mode  of  enforcing  the  contract 
in  the  case  now  before  the  Court  must  be  by  special 
assumpsit,  it  seems  difficult  to  understand  the  meaniog 
of  the  explanation. 

The  Chief  Judge  :  — 

The   distinction  I   there  intended   to   draw  is  that 


(a)  Mont.  S^  BU.  219. 
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which  is  exemplified  by  the  cases  of  ex  parte  Thompson  (a)        1834. 

and  ex  parte  Tindall.  (6)     In  ex  parte  Thompson  there        

was  a  contingent  liability,   which   might  never  have       Simpson 

become  a  debt.     In  ex  parte  Tindall  there  was  a  con-  ,  •"^  °'^®"' 

*^  In  the  matter 

tingeat  debt,  which  might  never  become  payable.     In  of 

the  case  now  before  the  Court  upon  MyerSj  Ewartj  and 
Co^  accepting  the  bills  of  Z^R6  and  Thomas  Sudell, 
Henry  Sudell^  by  force  of  his  contract,  incurred  a  lia- 
bility to  indemnify  the  acceptors,  and  it  depended  upon 
the  event  of  the  acceptors  being  called  upon  to  pay 
those  bills^  whether  that  liability  would  ever  become  a 
debt.  Upon  the  argument  of  ex  parte  Marshall,  ante, 
page  145,  I  was  led  to  reconsider  my  former  judgment 
in  this  case,  and  it  then  occurred  to  me  that  I  had  not 
sufficiently  attended  to  this  dbtinction,  and  had  laid 
down  the  position  too  broadly ;  and  as  upon  reference 
to  my  notes  I  could  not  clearly  ascertain  whether  Myers, 
£warif  and  Co.  had  paid  any  of  their  acceptances  before 
the  bankruptcies,  or  whether  they  had  been  provided  for 
at  maturity  by  Zj^  and  Sudell,  I  made  the  observation 
referred  to  in  the  latter  part  of  the  passage  now  alluded 
to;  for  if  they  had  not  actually  paid  any  of  their  accept- 
ances before  the  bankruptcy  of  Henry  Sudelly  he  would 
have  contracted  a  liability  but  no  debt ;  whereas  if  they 
had  paid  their  first  acceptances  a  debt  would  have  been 
thereupon  contracted  by  Henry  SudeU,  though  not  pay- 
able at  all  events  till  the  substituted  bills  became  due,  and 
then  payable  by  him  only  upon  the  contingency  of  Lyne 
and  Thomas  Sudell  not  providing  for  the  substituted 
bills.  It  is  now  admitted  that  acceptances  to  the  amount 
of  the  debts  claimed  had  been  paid  by  Myers,  Ewart, 
and  Co.  before  the  bankruptcy  of  Henry  Sudell,  and  that 
the  bills  running  at  the  time  of  his  bankruptcy  were 


(fl)  MotU.  ^  Bli,  219.  (A)  Mont.  375  &  462. 
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1834.        renewed  or  substituted  bills,  which  they  were  obliged  to 
pay,  and  had  paid   before  the  tender  of  their  proot 
Simpson       This  fact,  therefore,  relieves  the  case  from  the  difficulty 
and  ^^®"-     suggested  by  me  in  ea;  parte  Marshallf  antej  page  145. 
of 

Mr.  Montagu  and  Mr.  Richards :  — 
Such  are  the  decisions  and  dicta  on  the  subject,  from 
which,  and  the  words  of  the  statute,  it  follows,  that  everj 
species  of  liability  is  not  intended  to  be  included,  and 
that  the  operation  of  the  statute  is  and  was  intended  to 
be  confined  to  <<  debts  "  within  the  strict  l^al  meaning 
of  the  word.  If  every  species  of  guarantee  for  the  pay- 
ment of  the  debt  of  another  were  proveable^  the  commis- 
sioners would  be  bound  to  ascertain  the  value  of  the 
contingency,  that  is,  the  probability  whether  an  aooeptor 
— CauUSf  Drummonds,  or  Childa  for  instance — would  pay 
their  acceptances.  And  to  enable  them  to  asc^tain  this 
with  any  correctness,  they  would  be  entitled  to  snmmoo 
the  acceptor,  and  to  examine  into  the  state  of  his  cir- 
cumstances, whether  solvent  or  insolvent;  a  power  which 
it  can  never  be  supposed  the  legislature  could  intend  to 
give  on  a  dispute  respecting  the  proof  of  a  debt;  a 
power  which,  from  the  impossibility  of  execotiiig  it,  by 
the  contingency  not  being  capable  of  valuation,  wooU 
be  inoperative,  as  when  the  demand  cannot  be  estimated, 
it  cannot  be  proved.  Ex  parte  Eagk^  MtmL  jr  Mac 
422. 

But  it  is  said,  that  when  the  event  occurs  after  the 
bankruptcy  the  difficulty  is  removed,  and  the  problem 
is  solved.  The  words  of  the  Chief  Judge  are^  (ex  partt 
MarshaUj  aaUj  156,)  <<  all  claims  fidling  widiin  the 
latter  class,  that  are  either  capable  of  valuatioQ  befixe 
the  contingency  happois,  or  have  become  payabk  by 
the  happening  of  the  contingency  after  the  bankrupccji 
and  before  proof  is  tendered,  may  be  admitted." 
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But  it  is  submitted  that  this  is  a  mistake  as  to  the  true        1834. 
meaning  of  the  clause :  the  words  are,  **  The  person 
with  whom  such  debt  has  been  contracted  may,  if  he       Simpson 
think  fit,  apply  to  the  commissioners  to  set  a  value  upon     *"^  ^^!?t 
such  debt,  and  the  commissioners  are  hereby  required  of 

to  ascertain  the  value  thereof,  and  to  admit  such  person 
to  prove  the  amount  so  ascertained,  and  to  receive  divi- 
dends thereon ;  or  if  such  value  shall  not  be  so  ascer- 
tained before  the  contingency  shall  have  happened,  then 
such  person  may,  after  such  contingency  shall  have  hap- 
pened, prove  in  respect  of  such  debt,  and  receive  divi- 
dends with  the  other  creditors,  not  disturbing  any  former 
dividends." 

The  object  of  this  provision  was,  not  to  suffer  the 
right  of  the  creditor  to  be  varied  by  any  event  after  the 
bankruptcy,  but  to  permit  him,  if  he  rely  on  his  own 
judgment  as  to  the  value  of  the  contingency  at  the  time  of 
the  bankruptcy,  to  wait  until  the  event  have  happened, 
which  he  foresees  will  happen.  If  the  event  be  inca- 
pable of  valuation  at  the  time  of  the  bankruptcy,  it  is 
not  proveable.  Could  it  be  contended,  that  if  the  event 
were^  as  in  ev  parte  Eagk,  Mont,  8f  Mac.  422,  whether 
a  widow  would  marry  again,  and  therefore  not  capable 
of  valuation,  that  on  her  marriage  it  would  then  become 
proveable?  The  right  must  exist  at  the  time  of  the 
bankruptcy,  although,  in  favour  of  the  creditor,  there 
18  a  right  to  defer  the  proof  until  the  event  have  hap- 
penedy  subject  to  the  loss  he  may  sustain  by  a  previous 
division  of  the  assets  having  taken  place. 

The  former  decision  went  on  an  assumption  of  the 
bet,  that  credit  was  given  to  Henry  SudeUf  and  not  to 
Xgme  and  Sudell^  that  is  disputed.  The  rule  of  law  is, 
if  parties  deal  with  an  agent,  knowing  he  had  a  prin- 
cipal^ they  cannot  afterwards  make  the  principal  respon- 
sible ;  but  if  they  were  ignorant  of  that  fact  they  can. 
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1834.  In  this  case  the  parties  indisputably  knew  that  Zyxe 

and  SudeU  were  acting  as  agents ;  the  credit  in  the  boob 

Simpson        IS  given  to  Lyne  and  SudeU,  and  there  is  not  a  single 

and  others.     ^„^  jj^  3™  ^f  ^^  b^oks  in  which  Hemrv  Suddl  k 
la  the  matter  j  j  9 

of  charged.    All  the  notes  were  made  oat  to  Ugnt  and 

SuDSLL.       Sudett.    If  credit  had  been  intended  to  have  been  giien 
to  Henry  Sudell^  why  was  he  not  parQr  to  the  bills? 

If  Efoart  and  Co.  were  dealing  with  Henry  Swkttf 
why  did  he  give  the  guarantee  in  question  ?  When  was 
it  ever  known  that  a  nian  gives  a  guarantee  for  payment 
of  bis  own  debt?  [The  Chief  Judoe: — Might  not 
the  paper  have  been  given  to  shew  the  amount  for 
which  he  had  authorized  his  agents  to  draw?]  The 
56th  section  says,  a  <<  debt"  shall  be  proveable,  though 
its  payment  depend  on  a  contingency :  was  there  a 
<<  debt"  in  this  case?  Henry  SudeU  was  a  surety,  and 
his  principal  had  not  made  default  uriien  the  oommissioD 
issued,  and  consequently  there  was  no  debt  proveaUe, 
ex  penie  JTumpsan,  ManL  ff  BU.  219.  The  distinction  is 
excellently  laid  down  in  ex  parte  Myers,  Moni.  tf  BUf 
229,  where  the  Chief  Judge  says,  «  to  constitute  a  debt 
payable  upon  a  contingency  there  must  be  a  debt  con- 
tracted, and  not  a  mere  liability."  If  Henry  SuieU  had 
been  liable  as  a  principal  no  necessity  existed  for  his  gua- 
rantee ;  his  name  might  at  once  have  been  added  to  the 
bills;  and  the  guarantee  was  mere  supererogation.  That 
this  instrument  is  a  guarantee  is  dear :  its  words  are^ 
«  I  hereby  guarantee  you  that  amount."  If  it  bad  been 
<<  I  undertake,"  or  <<  I  will  pay,"  that  might  have  made 
him  a  principal ;  but  when  a  mercantile  man  uses  the 
word  <<  guarantee,"  he  uses  a  word  well  understood 
among  merchants,  as  making  the  person  using  it  a 
surety;  and  the  consequences  would  be  alarming  if  ^  I 
guarantee"  were  read  <'  I  undertake."  ^<  Guarantee" 
has  a  technical  significatbn,  and  implies  suretyship,  and 
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the  failure  of  a  principal,  as  was  decided  in  ex  parte        1834. 

Thompson^  Mont.  8f  Biu  228.    It  was  decided  in  Clements        

V.  Ixmgleyy  2  Nev.SfMann.  269^  that  the  certificate  is  no       SrMPsoN 

bar  to  an  action  for  contribution.    In  that  case  Denman.  »  *"l  °^^^"' 

^  In  the  matter 

C.  J.,  said,  "  There  was  here  no  debt  capable  of  valu-  of 

ation  in  order  to  its  being  proved,  because  two  contin- 
gencies were  to  be  taken  into  consideration ;  first,  whe- 
ther the  original  debtor  would  not  himself  pay  the  debt, 
and  second,  whether  the  defendant  would  ever  be  called 
on  to  pay  it."  (a) 

Mr.  Kinderskpi  for  the  respondents,  was  stopped  by 
the  Court. 

The  Chief  Judge:  — 

If  the  very  learned  and  able  argument  of  the  counsel 
for  the  petitioner  had  led  me  to  doubt  the  correctness 
d[  our  former  decision  in  this  case,  I  should  not  hesitate 
to  acknowledge  it,  and  I  should  have  forborne  the  ex- 
pression of  any  further  opinion,  until  the  close  of  the 
arguments  on  both  sides  should  have  furnished  the  fullest 
opportunity  for  forming  a  definitive  judgment  upon  the 
points  in  discussion.  But  it  being  admitted  that  Myers^ 
JEwart,  and  Co.  had,  before  the  bankruptcy  of  Henry 
SudeUj  paid  bills,  which  they  had  accepted  upon  the 
&ith  of  his  engagement,  to  a  larger  amount  than  the 
bidance  now  claimed,  I  am  of  opinion,  that  even  if  the 
documents  under  which  Henry  SudeU  became  liable  be 
considered  as  a  guarantee  in  the  strict  sense  of  the  word, 
the  debt  in  question  would  be  proveable  under  his  com- 
mission. But  I  think  that  instrument  may  be  properly 
taken  in  the  light  in  which  it  was  viewed  by  His  Honor 

(a)  In  Clements  v.  Langlet/,  the  case  of  ex  parte  Myers,  Mont.^ 
BU.  2S9,  was  cited  tn  argiiinent  in  support  of  the  contrary  doctrine. 

Vol.  I.  o  o 
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1834.        Sir  John  Cross,  as  an  original  undertaking  by  Hetaj 

"~~~        Sudell  to  pay,  to  the  amount  specified,  bills  drawn  by  his 

Simpson       agents  Lyne  and   Thomas  Sudell^  upon  Myers,  Ewart^ 

and  others.     ^^^  q^^  .  ^^^  jf  g^  ^^  question  arises  under  the  56th 
In  the  matter  ^ 

of  section  of  the  Bankrupt  Act,  for  the  moment  Myer$^ 

Ewarti  and  Co.  paid  any  bills  accepted  by  them  on  the 
faith  of  this  undertaking,  an  absolute  debt,  to  the  amount 
of  such  payment,  was  incurred  by  Henry  Sudell,  vhid) 
would  continue  to  exist  until  satisfied  by  payment  of 
the  substituted  bills.  But  I  am  further  of  opinion,  that 
if  Lyne  and  Thomas  Sudell  be  considered  as  the  prin- 
cipal debtors,  and  the  undertaking  by  Henry  Sudell  be 
construed  as  a  mere  guarantee,  the  balance  left  unpaid 
at  the  date  of  his  commission  would  constitute  a  debt 
proveable  under  the  56th  section  of  the  6  Geo.  4,  c.  16. 
It  is  true  that,  upon  the  original  acceptance  of  the 
bills  by  Myers,  Ewart,  and  Co.,  nothing  more  than  a 
mere  liability  to  indemnify,  and  not  a  debt,  would  htve 
been  contracted,  either  by  Lyne  and  Thomas  SudsU,  or 
by  Henry  Sudell;  but  when  those  acceptances  were,  at 
maturity,  paid  by  Myers,  Ewart^  and  Co.,  the  anaount 
would  be  so  much  money  paid  by  them  to  the  use  of 
Lyne  and  Thomas  Sudell,  raising  an  absolute  debt  due 
from  them,  and  at  the  same  time  creating  a  contingent 
debt,  payable  by  Henry  Sudell  upon  the  failure  of  Zjfiie 
and  Thomas  Sudell  to  provide  for  the  substituted  bills, 
according  to  the  agreement  between  the  parties;  conse- 
quently, at  the  time  of  his  bankruptcy,  Henry  Sudd 
contracted  a  debt  payable  upon  a  contingency  which  had 
not  then  happened,  the  substituted  bills  having,  at  the 
issuing  of  the  commission,  more  than  fourteen  days  to 
run.  If  the  proof  had  been  tendered  before  those  biDs 
became  due,  the  right  to  prove  would  have  depended  on 
the  question,  whether  the  debt  were  then  capable  of 
valuation.     But  when  the  proof  was  tendered  and  re- 

13 
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jected,  the  bills  had  become  due  and  had  been  paid  by        1834. 

Myers^  Ewart,  and  Co.,  and  therefore  the  contingency        

on  which  the  payment  of  the  debts  contracted  by  Henry       Simpbon 
Sudell  was  to  depend,   had    happened,  and  the  debt  .  *"{*  others. 
which  had  been  contingent  at  the  date  of  the  commission  of 

had  since  become  absolute,  and  was  therefore,  in  my 
opinion,  proveable  under  the  commission.     It  has,  how- 
ever^ been  pressed  in  argument,  that  admitting  there 
were  a  debt  contracted,  yet  as  it  was  incapable  of  valu- 
ation at  the  date  of  the  commission,  it  was  not  and  is  not 
now  proveable.  But  I  do  not  understand  that  the  second 
part  of  the  56th  section  is  necessarily  confined  to  cases 
that  might  have  been  brought  within  the  first  branch  of 
the  clause,  and  I  can  perceive  no  reason  why  the  second 
branch  should  not  apply  to  cases  where  the  contingency 
has  happened  since  the  commission  issued,  although  the 
debts,  from  the  nature  of  the  contingency,  might  have 
been  incapable  of  valuation  until  the  event  had  occurred. 
In  ex  parte  Thompson^  Mont  if  Bit.  228,    I  am  re- 
ported to  have  said,  that  to  constitute  a  debt  payable  on 
a  contingency  within  the  56th  section,  it  must  be  a  debt 
capable  a  priori  of  valuation.  I  rather  think  the  observa- 
tion fell  from  one  of  my  learned  colleagues,  certainly  not 
from  me ;  for  my  opinion  has  always  been,  that  where  the 
contingency,  on  which  the  payment  of  a  debt  depends, 
happens  before  the  declaration  of  a  final  dividend,  and 
before  the  bankrupt  has  obtained  his  certificate,  the  cre- 
ditor may  and  is  bound  under  the  latter  branch  of  the 
56th  section  to  come  in  and  prove  his  debt  under  the 
commission,  although  at  the  date  of  the  commission  the 
debt  was  incapable  of  valuation.     I  am  not  aware  that 
this  view  of  the  question  contravenes  any  decided  case, 
and  it  seems  to  me  in  unison  with  the  general  intent  of 
the  legislature,  as  manifested  throughout  the  statute ;  on 
the  one  hand,  to  give  every  person  to  whom  the  bank- 
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1834.  rupt  was  indebted  a  right  to  a  share  in  his  estate,  and  on 

the  other  hand,  to  relieve  the  bankrupt  who  honestly 

Simpson  gives  up  all  his  property  to  his  creditors  from  all  debts 

and  others,  -which  can  be  appreciated  before  that  property  is  dis- 

In   the  matter  '^'^    .  r     r      j 

of  tnbuted.     Upon  this  part  of  the  case,  therefore,  I  am 

SuDKLL.       ^f  opinion,  that,  whether  Henry  Sudell  be  considered 

as  the  principal,  or  as  a  surety  only,   there  exists  a 

debt  to  MyerSj  Ewart,  and  Co.    proveable  under  his 

commission. 

The  other  question  in  this  case  with  respect  to  the 
proof  for  850/.  is  one  of  fact  merely ;  that  is,  whether 
credit  were  given  to  Henry  Sudell  or  to  Lyne  and  Thomoi 
Sudell.  Upon  the  former  discussion  the  Court  thought, 
after  a  review  of  all  the  circumstances  of  the  case,  that 
the  credit  had  been  given  to  Henry  Sudell;  and  there  is 
nothing  in  the  facts  now  added  that  leads  my  mind  to  a 
different  conclusion. 

It  is  true  that  Myers^  Ewart,  and  Co.  had  somethiDg 
beyond  mere  personal  security  for  the  monies  advanced, 
namely,  tbe  deposit  and  pledge  of  goods ;  bat  it  does 
not  follow  that  they  did  not  intend  to  look  to  the  owner 
of  the  goods  for  payment,  if  the  proceeds  of  the  sale 
should  eventually  prove  insufficient  But  it  has  been 
urged,  that  the  ciroumstance  of  the  accounts  in  the 
books  of  Lyne  and  Thomas  Sudell  being  kept  with 
MyerSj  Ewart,  and  Co.,  and  of  the  accounts  of  Myertj 
Ewcarty  and  Co.  being  kept  with  Lyne  and  Tkomu 
Sudellf  and  not  with  Henry  Sudelly  furnishes  satisfiKrtory 
proof  that  Lyne  and  Thomas  Sudell  iifere  the  parties 
responsible  for  any  deficiency.  It  is  undoubtedly  a 
circumstance  worthy  of  attention,  but  not  soffideot, 
I  think,  to  counterbalance  the  other  evidenoe  in  the 
case.  In  the  first  place,  Lyne  and  Thomas  Smdettuiiei 
throughout  avowedly  as  the  agents  of  Henry  &M. 
The  money  was  advanced  for  the  acconunodatioQ  of 
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Henry  SudeU ;    Lyne   and  Sudell  nowhere   appear  to        1834. 
have  directly  pledged  their  personal  responsibility.     In 
their  lettei-s  to  Myers^  Ewartj  and  Co.,  they  speak  of      Simpson 
the  money  as  advanced  to  Henry  Sudell^  through  them  ;  ,  ^"^  °^m^?t 
and  Myers,  Ewarty  and  Co.  speak  of  the  advances  to  of 

them  on  his  account;  and  in  the  several  notes  from 
Henry  Sudell  which  accompanied  each  pledge  of  the 
goods,  he  speaks  of  the  monies  which  Myers,  Ewart, 
and  Co.  should  *'  advance  "  or  "  pay "  to  Lyne  and 
Thomas  Sudell,  and  not  which  they  should  lend.  If  the 
latter  expression  had  been  adopted,  it  might  have  implied 
that  the  money  was  to  be  advanced  on  the  credit  of  Lyne 
and  Thonuis  Sudell,  and  that  the  goods  were  merely 
pledged  as  a  collateral  security ;  but  the  language  used 
by  all  parties  is  perfectly  consistent  with  the  view  taken 
of  this  question  by  the  Court  upon  the  former  hearing ; 
and  the  manner  of  keeping  the  accounts  seems  to  have 
been  adopted  for  the  purpose  of  keeping  their  trans- 
actions quite  distinct  from  the  other  dealings  in  which 
Henry  SudeU  was  at  that  time  engaged.  I  am  therefore 
of  opinion  that  the  former  decision  of  this  Court  was 
correct,  and  that  this  petition  must  be  dismissed  with 
costs. 

Sir  John  Cross :  — 

I   reirret    there    is    no  fixed    period    within    which  The  time  for 

_.     .      .    .  ,    .         *  i-ehearing ought 

parties  are  limited  in  applying  for  a  re-hearing.     In  to  be  limited. 

this  case  more  than  a  year  has  elapsed  since  judgment 

was  given.     To  allow  a  re-hearing  after  so  long  a  time 

18  contrary  to  the  practice  pursued  in  courts  of  common 

law,  where  a  new  trial  must  be  moved  for  within  the 

first  four  days  of  the  term  next  afler  verdict. 

1st,  The  question  whether  the  7,000/.  is  proveable  is 
one  of  fact.  On  the  former  hearing  the  Court  decided 
the  proof  ought  to  be  admitted;  and  the  question  now 
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1884.       is,  whether  the  parties  asking  a  re-hearing  have  shewn 

that  the  Court  came  before  to  a  wrong  oonclosion.    I 

Simpson      think  we  did  not ;  consequently  I  adhere  to  my  fonner 

ln'te"ttter  °F"'°»  ««  ^o  this  debt. 

of  2d,  As  to  the  guarantee.     I  have  always  thought  it 

uDiLL.  ^  question  of  extreme  nicety  whether  guarantees  were 
within  the  56th  section;  and  if  the  paper  in  questioa 
were  a  mere  guarantee  for  the  debt  of  another,  I  am 
not  prepared  to  say  what  my  dedsion  would  be.  On 
that  question  it  is  unnecessary  to  give  any  opinion  on 
the  present  occasion. 

Lyne  and  SudM  were  the  agents  of  Henry  SmddL, 
and  lived  in  the  same  place  with  Etoari  and  Co.,  dealing 
with  them  as  agents  only.  Henry  Sudell  h&ng  dearons 
of  obtaining  the  respectable  name  of  Ewart  and  Co.  to 
his  bills,  applied  to  Etoari  and  Co.  to  accept  bills  drawn 
by  Lyne  and  Sudelly  and,  as  an  inducement,  gave  what 
is  termed  the  guarantee  in  question.  The  meaning  of 
this  paper,  as  it  seems  to  me,  is,  <<  if  you  accept  biUs  fcr 
my  agents,  do  not  send  them  to  me  for  indorsement, 
for  I  undertake  that,  within  fourteen  days  before  diey 
become  due,  either  I  or  my  agents  shall  provide  yoa 
with  funds  for  their  due  payment ;"  or,  in  other  words, 
**  if  you  will  pay  my  agent's  bills,  which  for  divers 
reasons  I  do  not  like  to  indorse  myself,  I  will  take  care 
to  provide  funds  for  their  due  pajment" 

The  word  <^  guarantee  "  made  use  of  in  the  letter  is 
certainly  not  so  appropriate  as  <<  undertake  **  wooid 
have  been ;  but  the  real  meaning  of  the  word  used, 
when  we  advert  to  the  relation  of  the  parties,  cannot 
be  misunderstood* 

My  opinion  therefore  is,  that  Henry  Smdell  was  a 
principal,  undertaking  to  provide  for  the  pajrment  d 
these  bills,  not  only  when  they  became  due,  but  fourteen 
days  before^  and  that  consequently  there  is  no  foonda- 
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tion  for  this  petition  of  re-hearing  as  regards  this  debt;        1834. 
and   therefore   I   think    it    should   be   dismissed   with       „ 

Ex  parte 
costs.  Simpson 

and  others. 
In  the  matter 
Sir  George  Base :  —  of 

The  counsel  for  the  petitioners  have  thought  this  a 
proper  case  for  a  re-hearing ;  my  consideration  for  their 
opinion  alone  induces  me  to  think  it  necessary  to  make 
any  observations. 

In  ex  parte  Myers  {a)  I  said,  that  ^^  I  never  knew  it 
doubted  that  a  debt  on  a  guarantee,  when  the  contin- 
gency had  happened,  could  be  proved,  and  that  I  recol- 
lected fifty  of  such  cases/' 

I  now  repeat,  after  consideration,  that  where  a  gua- 
rantee becomes  absolute  before  the  bankruptcy,  and  was 
capable  of  valuation,  the  practice  always  has  been  to 
consider  it  proveable.  This  practice,  having  been 
adopted  during  so  long  a  period  without  adverse  appli- 
cations, proves  the  general,  impression  as  to  the  existence 
of  the  rule. 

To  a  certain  extent  it  may  be  laid  down  as  a  rule, 
that  so  far  as  guarantees  are  concerned,  a  debt  prove-* 
able  and  a  petitioning  creditor's  debt  are  convertible 
terms. 

That  Lord  Eldon  did  not  supersede  in  the  case  of 
the  guarantee  (ft)  is  a  strong  authority,  as  proving  his 
Lordship  was  of  opinion  that  it  would  support  the 
commission. 

The  meaning  of  the  word  "  guarantee,"  when  used 
in  any  writing,  is  to  be  ascertained  from  the  nature  of 
the  instmment,  and  of  the  transaction  in  each  particular 

{a)  Mont.Sf  Bli.  241.  my  knowledge,  deterred  by  the 

(b)  Ex  parte  Steady  I  G.S^J.     expence  from  trying  the  ques- 
501.  Note:  The  parties  were,  to    tion.    b.  m. 

o  o  4 
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1834.        case ;  and  its  being  used  is  not  conclusive  as  to  whether 

the  party  using  it  be  or  be  not  a  mere  surety. 

SiMreoN  l^he  undertaking  in  this  case  is  a  direct  contract  of 

and  others,     debt.     There  is  a  circumstance,  no  doubt,  as  to  the 
In  the  matter  ,       ^  ,         ,  /.     i  /^  . 

of  mode  of  payment ;  but  that  no  further  affects  the  con- 

tract than  as  shewing  how  the  money  is  to  be  paid. 

Let  it  be  assumed  that  the  document  in  question  was 
a  mere  guarantee  to  be  answerable  for  the  debt  of 
another,  if  that  other  did  not  pay ;  and  suppose, 

1st,  That  the  contingency  happened  before  bank- 
ruptcy. 

2d,  It  happened  after. 

1st,  If  the  contingency  had  occurred  before  the  bank- 
ruptcy there  could  have  been  no  difficulty;  for  the 
circumstances  which  bad  already  happened  shewed 
Lyne  and  Sudell  to  be  so  completely  insolvent  as  would 
prove  to  any  commissioner  that  they  were  utterly  dis- 
abled from  ever  paying. 

2d,  If  the  contingency  were  after  the  bankruptcy. 
If  any  doubt  arise  whether  it  then  would  be  proveaUe, 
the  I35th  section  of  the  bankrupt  act  gives  the  creditors 
the  benefit  of  that  doubt ;  and  certainly  the  constructioD 
made  in  this  case  is  favourable  to  the  creditors. 

The  general  and  leading  intent  of  the  bankrupt 
statutes  is,  first,  legally  to  distribute  the  assets;  and, 
second,  to  release  the  bankrupt  from  all  demands  which 
depriving  him  of  his  property  has  disabled  him  from 
meeting. 

The  121st  section  of  6  Geo.  4,  c.  16,  enacts,  <^that 
every  bankrupt  who  shall  have  duly  surrendered,  and  in 
all  things  conformed  himself  to  the  laws  in  force  con- 
cerning bankrupts  at  the  time  of  issuing  the  commission 
against  him,  shall  be  discharged  from  all  debts  due  by 
him  when  he  became  bankrupt,  and  fix)m  all  claims  and 
demands  hereby  made  proveable  under  the  commissioD, 
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in  case  he  shall  obtain  a  certificate,"  &c.    This  section        1834. 

not  only  mentions  "  all  debts  due,"   but  "  all  claims        

and  demands  hereby  made  proveable."     What  can  this       Simpson 

mean,  but  that  some  liabilities  are  proveable,  though  ,  *°^  others. 

.    ,  ,  ,    ,         ,  ®      In  the  matter 

not  strictly  **  debts,"  and  though  an  action  of  "  debt "  of 

would  not  lie  at  the  time  of  the  bankruptcy  ? 

There  are  many  engagements  to  pay  money,  as  for 
the  value  of  goods,  which  before  the  bankruptcy  would 
not  have  been  the  subject  of  an  action  of  **  debt," 
but  for  which  an  action  of  assumpsit  must  have  been 
brought;  yet  if  the  only  reason  of  the  necessity  for 
the  action  of  assumpsit,  instead  of  debt^  was  that  the 
amount  was  not  ascertained,  and  the  commissioners 
could  ascertain  that  amount,  it  would  constitute  a  debt 
proveable. 

I  must  not,  however,  be  understood  to  lay  down 
a  general  rule  that  all  guarantees  are  proveable ;  such  is 
not  the  law. 

I  concur  that  this  petition  of  re-hearing  must  be  di»- 
missed  with  costs. 


END  OF  CASES  IN  TRINITY  TERM  1834. 
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L.  C.  Ex  parte   BOLL  AND    and  others,    assignees. — In 
1831.  the     matter    of    MARSH,     STRACEY,     and 

GRAHAM. 

partner  in  a 

transfeSedbimk  •■•  HIS  was  a  petition  by  the  assignees  under  the  corn- 
stock,  belonging  mission  against  Marsh  and  Co. 

to  a  customer,  .  . 

by  a  forged  The  petition  stated,  that  Ann  Keating  was  admitted 

neyrthepro-"  ^o  prove  for  6,013/.,  for  so  much  money  had  and  le- 

ceeds  were  paid  ceived  bv  the  bankrupts  for  the  use  of  Ann  Keating. 

to  the  account  -, 

of  the  partner-        That  such  proof  ought  not  to  havc  been  admitted, 

ward^propri-  because  the  deposition  of  debt  was  defective,  and  the 

ated  by  Fauru^  j^jj^  ^^^  proveable. 

ierojf,  who  was  * 

subsequently  That  the  deposition  of  debt  was  as  follows :  —  <<  Jmh 

other  forgeries,  Keating  maketh  oath  and  saith,  that  in  or  about  the  year 

^tli^S™*"  ^®  *^  *^  ^^  possessed  of  9,000Z,  three  per  cent,  reduced 

against  the  bank  annuities,  standing  in  her  name  in  the  books  of  the 

who  were  igno-  Bank  of  England,  and  that  the  bankrupts  were  ber 

m^acti^n  but  bankers,  and,  as  such,  held  a  power  of  attorney  from 

with  common  her  to   receive  the  dividends  on  the  said  stock,  and 

diligence  would 

have  known  of  which  were  received  by  them,  and  carried  to  her  credit 

WheSeTthe  ^very  half  year ;  and  deponent  is  informed  and  believes, 

customer  can  from   the   result  of  searches   and   enquiries  made  by 

value  of  the  her  Solicitor  for  that  purpose^  that,  on  or  about  the 

iuSonV^^  29th  day  of  December  1819,  a  contract  was  made  by 

one  J.  B.  Simpson^  as  the  broker  for  the  bankrupts,  for 

An  action  or-  ' 

deredtotry  the  Sale  of  the  9,000/.  three  per  cent^   reduced  bank 

Stners  we*re  annuities  for  6,013/, ;  and  that  Henry  Faunikray,  one 

indebted  to  the  Qf  jhe  bankrupts,  attended  at  the  bank,  purportio£:  to 

customer.  i       .      j    i        i  *    r      r        -^ 

be  authorized  by  deponent  under  a  power  of  attorney, 

^rir/wf,  ^  pretended  to  have  been  executed  by  deponent  for  that 

582,  and  Afar*A  purpose ;  and,  in  pursuance  of  such  contract,  executed 

592.  an  mstrument  for  the  transfer  of  the  said  9,000/^  three 
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«r  cent,  reduced  annuities,  by  or  in  the  name  of  this        1834. 

eponent,  whereby  deponent  ceased  to  have  credit  for 

be  said  sum  of  9,000/.  in  the  books  of  the  Bank  of      Bolland 

England ;  and  that  she  is  also  informed  and  believes,  !„*"  he^^mauer 

rom  the  result  of  such  searches  and  enquiries  as  afore-  of 

aid,  that  the  said  sum  of  6,013/.  (being  the  money     .nd  others. 

produced  by  the  sale  of  the  said  stock,  after  deduct- 

Qg  the  brokerage  thereon)   was  paid  to  the  account 

f  the  bankrupts,  at  Messrs.  Martins^  Stoncj  and  Co., 

lankei's;  and  that,  from  the  date  of  such  transfer,  up 

6  the  month  of  April  1824  inclusive,   the  house  of 

Marshy  Stracepy  and  Co.  continued  to  credit  deponent 

ivery  half  year  for  a  sum  of  money  equivalent  to  the 

lalf-yearly  dividends,  which  would  have  accrued  due  on 

he  said  sum  of  9,000/.  three  per  cent,  reduced  an- 

luities,  if  the  same  had  not  been  sold  and  transferred  as 

foresaid ;  and  that,  under  the  circumstances  aforesaid, 

be  said  bankrupts  were,  at  and  before  the  date  and 

oing  forth  of  the  said  commission  of  bankrupt  against 

hem,  and  still  are,  justly  and  truly  indebted  to  this  de- 

x>nent  in  the  sum  of  6,013/.,  being  for  so  much  money 

lad  and  received  by  them  as  aforesaid  on  the  sale  of 

ler  stock." 

That  such  deposition  materially  varied  from  all  the 
isnal  affidavits  upon  which  debts  are  proved  under 
x>mmissions  of  bankruptcy,  and  did  not  disclose  the 
whole  facts  of  the  case. 

That  Ann  Keating  by  the  deposition  swears,  that, 
mder  the  circumstances  therein  set  forth,  the  said 
3ankrupts  were,  at  and  before  the  date  and  suing 
brth  of  the  said  commission,  and  are  still,  justly  and 
truly  indebted  to  her  in  the  sum  of  6,013/.;  but  some 
material  circumstances  of  the  case  are  altogether 
omitted. 
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1834.  That  it  is  not  stated  in  the  said  deposition  that  the 

"■^^         supposed  transfers  of  stock  were  made  under  a  forged 

BohhASD       power  of  attorney;  that  it  is  not  stated  that  the  ex- 

and  others,     aminant  held  the  Bank  of   England    liable  to  her  for 
In  the  matter  .     ° 

of  the   said   stock  and  the  dividends    thereon,  and  like- 

n^others  ^''^  ^^^^  ^^^  Bank  of  England  had  engaged  to  re- 
place the  stock  of  the  said  claimant,  upon  her  prov- 
ing her  said  alleged  debt  against  the  said  bank- 
rupts' estate,  and  assigning  such  proof  to  the  Bank 
of  England ;  that  it  is  not  stated  that  the  Bank  of 
England  had  moreover  actually  paid  to  the  claimant 
all  the  dividends  upon  her  said  stock  which  had  ac- 
crued due  since  the  bankruptcy  of  Marshy  Stracqij 
and  Co. 

That  it  is  stated  in  the  deposition,  that  Ann  Keetmg 
was  informed  and  believed  that  the  contract  therein 
mentioned  was  entered  into  by  Simpson^  as  the  broker 
of  the  bankrupts^  whereas  the  fact  is,  that  Simpson  acted 
in  the  said  sale  by  the  order  and  as  the  broker  of 
Fauntleroy. 

That  such  debt  is  not  proveable,  for  the  following 
amongst  other  reasons^ 

Because  the  supposed  transfer  of  stock  was  under 
a  forged  power  of  attorney^  and  in  no  way  operated 
upon  the  interest  of  the  owner  of  the  stock,  nor  occa- 
sioned any  such  damage  or  injury  as  could  give  the 
owner  of  the  stock  any  right  to  prove  against  the 
bankrupts'  estate.  Because  Ann  Keating^  if  she  bd 
any  election,  had  already  in  fact  elected  to  disaffirm 
the  transaction,  and  claim  her  stock  from  the  Bank  of 
England,  and  that,  in  pursuance  of  the  election,  she 
had  not  only  arranged  with  the  Bank  to  replace  her 
stock,  but  had  moreover  actually  received  from  the  Back 
of  England  all  the  dividends   upon   the  stock  which 
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bad  accrued  since  the  bankruptcy  of  Marshy  Stracetfi        1834. 
and  Co.  '^— 

That  the  supposed   transfer  of  the  said  stock  and       Bolland 

receipt  of  the  money  arose  out  of  a  felony ;  the  claimant     an^  others. 
,     -  *^  ,  ,  ,     -  In  the  matter 

bad  not  prosecuted  or  taken  any  steps  towards  the  con-  of 

viction  of  the  felon.  ^^?f " 

and  others. 

That  the  money  in  question,  though  paid  to  Messrs. 
Martin^  Stone,  and  Co.»  to  the  account  of  Marshy 
Siracey,  and  Co.,  was  the  money  of  Faunderoy,  ob- 
tained and  paid  in  by  him  and  in  his  name,  and 
was  never  actually  received  by  the  firm  of  Marsh, 
Siracey,  and  Co.,  or,  if  received  at  all,  was  received 
from  Fatmileroy. 

That  it  never  was  in  any  manner  entered  in  the 
books  of  Marsh,  Stracey,  and  Co.,  as  it  would  have  been 
if  Fauntleroy  had  intended  it  to  be  received  and  used  by 
the  said  Marsh,  Stracey,  and  Co. ;  that  Fatmileroy  used 
the  said  account  of  Marsh,  Stracey,  and  Co.,  with 
Messrs.  Martin,  for  his  own  individual  purposes,  as  well 
as  for  the  purposes  of  the  partnership  of  Marsh,  Stracey, 
and  Co.;  and  that,  as  respects  money  brought  in  by 
Fauntieroy,  Marsh,  Stracey,  and  Co.,  ought  not  to  be 
charged  by  payments  to  the  account  at  Messrs.  MartMs, 
unless  the  same  were  entered  by  Fatmileroy,  shewing 
that  he  never  intended  such  money  to  be  for  the  use  of 
Messrs.  Marsh  and  Co.,  and  also  that  in  point  of  fact 
they  had  not  had  the  use  thereof. 

The  petition  then  prayed  that  such  proof  might  be 
expunged. 

There  were  four  other  petitions  to  expunge  other 
proofs,  and  a  general  petition,  which  prayed  that  the 
petitioners  might  file  a  bill  in  the  Court  of  Chancery  to 
expunge  the  said  proof  of  the  said  Ann  Keating,  and 
that  in  the  meantime  the  other  petitions  might  stand 
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1834.        over  until  a  final  decision  should  have  been  given  in  the 
-  suit  so  to  be  instituted,  (a) 

Ex  parte 

Boll  AMD       -^---— -—------—-———---------— ----^——^——— — 

and  others.         ^^j  fhe  following  is  a  copy  of  207,700A,   under    drcumstaiices 

In  the  matter    .  i     ^•^-  •  .     •    -i     ^    *u 

^£>  the  general  petition :  —  in  many  respects  similar  to  tboie 

Marsh  ,    ,,  ,,       e  nr  -b^     r  e  u^der  which  WUliam  Stone  and 

•«^  ^»K^.H>       lo  the  matter  of  W.  Manru  &c.  ,,         ^  ,  .     , 

and  others.  •»  ^«iry  Gahagan  were  permitted 

That  your  petitioners,  on  the  to  prove,  and  in  particular  the 
51st  July  1828,  presented  their  whole  of  such  debts  were  daimed 
pedtion  to  your  Lordship,  praying  and  proved  in  respect  of  monies 
that  your   Lordship  would    be  alleged  to  have  been  received  bf 
pleased  to  hear  a  petition  which  the  bankrupts  as   the  price  of 
had  been  presented  in  this  matter  stock  in  the  public  funds  belong- 
by    WUliam   Stone    and    Heftry  ing  to  the  respective  ckiimtnti, 
Gahagan^  and  to  reverse  an  or-  and  alleged  to  have  been  soU 
der  made,  bearing  date  the  26th  out  and  transferred  by  virtue  of 
day  of  July  1827,  whereby  your  powers  of  attorney  not  executed 
Lordship  did    order  that    WU"  by  the  claimants,    or  by  their 
Ham  Stone  and  Henry  Gahagan  authority,  but  forged  by  Henry 
should  be  at  liberty  to  go  in  and  Fauntleroy  : 
prove  a  debt  of  1 6,000/.  against        That  besides  the  s^d  last-mes- 
the  estate  of  the  said  bankrupts,  tioned  debts  there  are  also  odier 
or  that  your  Lordship  would  be  debts,  the  right  to  prove  whicb 
pleased  to  permit  your  petitioners  will  be  governed  by  the  same 
to  file  a  bill  in  the  High  Court  principles  of  law,  amounting  to 
of  Chancery  to  reverse  the  said  58,800/.,  and  making  with  tboK 
order,  and  that  the  said  proof  above  mentioned  266,500/.  and 
might  be  expunged :  upwards  in  the  whole : 

That  by  an   order  made  on        That  the  funds  of  the  paItDe^ 

hearing  the  petition,  on  the  18th  ship  in  which  the  said  bankrupts 

of  December  1828,  your  Lord-  were  engaged  were  not  benefited 

ship  was  pleased  to  order  that  by  the  said  monies  thus  arising 

the  petition  should  be,  and  the  from  the  proceeds  of  stock  ai- 

same  was  thereby  dismissed :  leged  to  have  been  transferred  uo- 

That  in  consequence  of  the  der  powers  of  attorney  foiged  b/ 

said     decision     eighteen     other  Henry  Fauntleroy,  but  he  in  nrf 

debts,  claimed  by  various  otlier  many  instances  took  such  monies 

persons,  have  been  admitted  to  directly  to  himself  for  bis  own 

proof  against  the  joint  estate  of  individual  use ;  and  although  io 

the   bankrupts,    amounting    to  other  instances  he  caused  pert  of 
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Sir  Edward  Sugden^  Mr.  Seijeant  Spankief  and  Mr         1834. 

Montagu  for  the  petition :  —  

The  questions  are  of  great  importance,  both  from  the       Bolland 
and  others. 

Iq  the  matter 
the  monies  so  arising  to  be  mixed        That  amongst  other  questions  of 

with  the  funds  of  the  bankrupts,  which  will  arise  at  the  hearing  of         Mabsh 
he  either  did  so  for  the  purpose  the  said  petitions,  there  are  cer-      ^      others. 
of  supplying  and  concealing  from  tain  questions  of  law  applicable 
his    partners  the  deficiency   in  to  the  whole  of  the  said  proofs, 
the  partnership  funds  which  his  which  questions,  as  your  ped- 
previoos  fraudulent  abstractions  tioners  are  advised,  are  of  great 
therefrom  had  occasioned ;  or  by  novelty  and  high  importance;  viz. 
various  contrivances  he  repos-  That  all  the  debts  have  been 
tested  himself  of  such  monies,  admitted  to  proof,  upon  an  as- 
and  concealed  from  his  partners  sumption  that  the  claimants  had 
the  fact  of  the  same  having  been  lost  the  stock  in  respect  of  which 
at  all  mixed  with  their  funds ;  they  claimed  to  be  admitted  cre- 
and  moreover  he,  besides  taking  ditors  for  the  proceeds,  whereas 
for  his  own  individual  purposes  your  petitioners  have  been  ad- 
all  the  monies  arising  from  the  vised  and  insist  that  the  supposed 
proceeds  of  the  stock,  did  more-  transfers  of  stock,  having  been 
over  fraudulently  abstract  from  under  forged  powers  of  attorney, 
the  funds  of  the  said  partnership  in  no  way  operated  upon  the  in- 
other  monies  to  the  amount  of  terest   of  the  owners  of  such 
90/)00^  and  upwards,  and  ap-  stock ;  but  that  such  owners  are 
plied  the  same  to  his  own  use :  in  law  still    possessed  of  such 
That  in  five  of  the  said  cases,  stock,  and  cannot,  therefore,  have 
Tiz.    of   Mrs.  Ann  Keating,    of  any  right  to  prove  against  the 
the  Honourable   and  Reverend  bankrupts*  estate: 
Creorge   Rwhant  Bowles,    Paul  That  the  debts  have  been  ad- 
Shewcraft^  the  executors  of  Gil-  roitted  to  proof,  upon  an  assump- 
heri  Gardiner,  and  James  Deacon  tion  also  that  the  claimants  might 
Hyme,  and  John  Goodchildy  your  elect  to  proceed,  either  against 
petitioners  have  presented  peti-  the   bankrupts    or    against    the 
tions,  praying   that   the  proofs  Bank  of  England ;  whereas  your 
may  be  ordered  to  be  expunged ;  petitioners  are  advised  and  inust 
and  in  case  such  petitions  shall  that  the  claimants  had  no  such 
be   successful,  your  petitioners  right  of  election,  but  if  they  had 
are  advised  that  the  whole  of  then  that  they  had  in  point  of 
the  said  other  proofs  ought  like*  fact  already  elected  to  proceed 
wise  to  be  expunged :  agiunst  the  Bank  of  England,  and 
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1834.        amount  depending — about  300,000^ — and  the  intricate 
law  they  involve.     In  examining  these  questions,  this 

JSx  parte 

BOLLAND  — ■ — - 

IiT  the  matter   ^^^''^^"^'^  could  not  afterwards  the  Court   of   Common  Pleas* 

of  proceed  against  the  bankrupts'  upon  a  special  verdict  in  a  certain 

Marsh         estate:  action  there  depending, wherem 

and  others.  ^j^^^  ^j  ^j^^  ^^^^^  j^^^^  y^^  gj^  Edufard  Stracey    barL,  and 

admitted  to  proof  upon  an  as-  another,  are  plaintifls,  and  the 
sumption,  Iikewise,that  the  felony  Governor  and  Company  of  the 
committed  by  Henry  Fauntieroy,  Bank  of  England  are  defendants; 
in   the   forgery  of  the   several  and  by  the  jndgment  latriy  pro- 
powers  of  attorney,  was  not  a  nounced  by  the  said  Coort,  it  is 
bar  to  an  action  at  law  against  understood  that  the  said  Coort 
the  felon  after  conviction,  for  the  adhered  to  the  princi{des  of  a  for- 
proceeds  of  the  stock,  as  money  mer  judgment  theretofore  ^ren 
had  and  recdved  by  such  felon  by  them  in  another  cause,  estab- 
for  the   use  of  the   claimants;  lishing   that    the   hiterest  of  s 
whereas  your  petitioners  are  ad-  stockholder  is  in  do  way  opented 
vised  and  insbt,  that  in  such  a  upon  by  forgery ;  but  the  mi 
case  no  action  at  law  could  be  Court  gave  judgment  in  the  sad 
maintained  by  parties  who  had  action  ofiSSfrocey  against  the Bsnk 
not  prosecuted  or  taken  any  steps  of  England  upon  another  ooUi- 
towards  the  conviction  of  the  tend  point : 
felon ;  and  moreover  that  in  such        That  the  plaintiiB  in  the  aid 
a  case  no  actioa  at  law  could  be  action  have  brooght  their  writ  of 
maintuned  upon  a  contract,  and  error  for  the  purpose  of  hsm^ 
therefore  that  the  said  debts  were  the  determination  of  the  Cotft 
not  proveable  in  bankruptcy :  of  King's  Bench,  and  ulUBnielfi 

That  your  petitioners  are  ad-  if  necessary,  of  the  House  of 

vised,  that  the  forgoing  ques-  Lords,  whether  the  said  j«%Be*( 

tions,  both  in  respect  to  their  of  the  Coort  of  Commoo  Fte 

norelty  and  importance,  and  also  should  not  be  reversed,  and  wbe- 

in  respect  of  the  large  amount  of  tho*  judgment  should    not  be 

proofs  under  the  commission  to  given  for  the  plaintifi  in  the  aid 

be  aflected  by  them,  are  deserving  action,  by  reason  that  the  stock 

of  the  most  solemn  adjudication  of  the  said  pi^i^-H^  was  m  w 

before  the  highest  tribunals  in  way  operated  opon  byafcf|ed 

thecountry:  power  of  attorney;  and  that  tbe 

That  the  first  of  the  above-  said  pl«nti&  were  in  law  stfll 

mentioned  questions  was  liicly  possessed  of  the  said  stock  at  the 

presented  to  the  consideration  of  tune  of  bringing  their  action. 
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Court,  which  requires  that  its  conscience  should  be  satis-        183^. 
fied,  will  not  suflFer  itself  to  be  prejudiced  by  any  pre-        """"""■ 
Tious  decision,  if,  amidst  the  multiplicity  of  cases  decided       Holland 

in  the  courts  of  common  law,  it  appear  to  this  Court  -  *"^  others. 

'^^  In  the  matter 

that  the  judgment  in  this  case  may  be  erroneous.  of 

In  Utterson  v.  Femm,  3  T.  R.  539,  Lord  Thurknv  an^others, 
sent  an  issue  respecting  a  proof  of  a  debt  to  be  tried  in 
the  Court  of  King's  Bench,  which  held  that  the  debt 
was  provable.  His  Lordship  was  dissatisfied  with  the 
judgment,  and  returned  the  case  for  re-consideration, 
when  a  directly  opposite  opinion  was  returned;  it  is 
reported  in  4  T.  R.  570 ;  Lord  Kenyofi  says,  "  The 
circumstance  which  had  too  great  effect  upon  our  minds 
on  the  former  occasion  was  the  extreme  hardship  of  the 
case,  for  it  appeared  that  the  plaintiff,  who  had  advanced 
this  money  to  the  bankrupt,  and  which  constituted  a 
considerable  part  of  the  money  to  be  distributed  among 
her  creditors,  should  be  himself  excluded  from  receiving 
any  portion  of  this  fund  in  satisfaction  of  his  own  debt." 

A  mistake  of  a  similar  nature  was  made  in  the  case  of 
Jienris  V.  Taykur,  3  Bam.  8f  Aid.  557,  and  in  a  late  case 
in  this  court,  ex  parte  The  Lancaster  Canal  Company^ 
MonL  if  Bit,  94.  Lord  Lyndhurst  oveiTuled  the  case  of 
ex  parte  The  VauxhaU  Bridge  Company^  1  GLifJ.  101. 
The  Court,  therefore,  will  not  suffer  itself  to  be  improperly 
influenced  by  the  former  decision  in  this  very  case,  either 
in  the  Court  of  King's  Bench  or  by  Lord  Lyndhurst. 

The  question  is,  whether  the  debt  be  provable  against 
the  joint  estate,  either  as  an  equitable  or  a  legal  debt. 

As  to  its  being  an  equitable  debt,  the  facts  are,  that 
TauHUeroy^  a  felon,  cheated  the  Bank  of  England,  and 
cheated  and  ruined  his  partners,  and  there  is  not,  from 
this  fact,  any  equity  that  the  joint  creditors  should  pay 
tbe  separate  debts  of  FaunUeroy.  If  he  were  alive  he 
conld  not  sue  his  partners,  and  the  creditors  under 
Vol.  I.  p  p 
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1834.        a  bankruptcy  can  only  daim  through  the  equities  (^ 

'  their  debtor,  ex  parte  Huffing  6  Ves.  127.     The  equity 

BoLLANo       here  is  not  that  the  joint  creditors  should  pay  the  sepa- 

InUie^  matter  ^"^  ^^^^  ^^  FaufUleroy^  but  that  the  separate  estate 
of  should  pay  its  own  debts, 

and  others.  That  there  is  no  equity  in  this  case  will  appear  from 
the  fact,  that  Fauntkroy^  had  he  been  alive,  could  not 
have  supported  a  bill  in  equity  to  avail  himself  of  the 
advantage  resulting  from  his  own  fraud,  nor  could  he 
have  maintained  an  action  of  indebiiaius  a9sump»tj  in 
which  he  could  only  recover  what,  in  conscience,  was 
due  to  him. 

It  was  imagined,  during  the  argument  <^  ex  parte 
BoUand^  Mont,  Sf  Mac.  315,  that  Lord  EUon  had  sap- 
posed  it  might  constitute  an  equitable  debt;  Mr.  Ser- 
jeant Bosanquei  having  said,  <<  At  the  time  when  these 
subjects  were  discussed  before  my  Lord  Ekkm^  it  was 
contemplated  that  some  question  of  law  would  arise  that 
might  defeat  the  consideration,  whether  this,  althoagb 
not  a  legal  debt,  was  not  an  equitable  debt,  and  of 
course  provable  in  bankruptcy."  But  this  was  a  most 
erroneous  supposition.  No  person  knew  better  than  Lord 
Eldon  the  nature  of  equitable  debts,  and  it  was  not  with 
this  object  that  his  Lordship  sent  the  case  for  the  opmioo 
of  a  court  of  law. 

So  far  from  this  being  an  equitable  debt,  it  is  roost 
inequitable  that  the  joint  creditors  should  be  obliged  to 
pay  the  separate  debts  of  JFotcntferosf,  &n<l  i^  provable,  it 
must  be,  because,  eiricHssimi  juriSj  it  is  a  l^al  debt 

[As  to  its  being  a  l^al  debt,  the  arguments  were  so 
similar  to  the  reported  case  of  ex  parte  BoOcmdy  Uuni. 
^  Mac.  315,  that  it  is  deemed  sufficient  to  state  tbe 
outline,  referring  to  that  report  for  particulars.] 

The  general  requisites  for  the  proof  of  a  legal  debt 
are  a  right  of  action  on  a  contract  before  the  bBsk* 
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roptcy ;  all  of  which,  it  was  contendedy  were  in  this  case        183%. 
wantinfi:.  (a)  „ 

No  action  is  maintainable  in  this  case.    First,  because       Bolland 
the  party  is  not  injured,  as  the  right  to  the  stock  is  not  i^^^^^^^^ 
altered,  {b)     Dams  v.  The  Bank^  2  Bing.  402 ;  Hume  v.  of 

BoUcmdy  1  Ry.  §•  Mo.  371 ;  Ashby  v.  BlackwaU,  2  Eden,  anJotherti 
299.  And  this  question  was  not  decided  either  before 
the  Court  of  King's  Bench  or  before  Lord  Lyndkursti 
but  was  cautiously  avoided,  (c)  And,  secondly,  because 
the  party  has  not  prosecuted  or  assisted  in  prosecuting 
the  felon,  (d) 

But  supposing  an  action  to  be  maintainable,  it  would 
not  be  an  action  on  a  contract,  Barron  v.  Sparrow , 
7  Bam.  §•  Cres.  313.  (c) 

With  respect  to  that  part  of  the  prayer  of  the  petition 
which  asks  that  the  opinion  of  the  House  of  Lords  may 
be  taken,  the  case,  from  the  magnitude  of  the  sum  in 
dispute,  and  from  the  novelty  and  intricacy  of  the  ques- 
tion, requires  the  most  solemn  decision,  and  it  has  been 
the  habit  of  the  Court  on  similar  occasions  so  to  refer. 
Bromley  v.  Goodere,  1  Aik.  75 ;  Clarke  v.  Capron,  2  Ves. 
jun.  668 ;  ex  parte  Ruffin,  6  Ves.  129 ;  ex  parte  Fellj 
10  Vt8.  348;  ex  parte  Eushforih,  10  Fes.  423. 

The  Solicitor  General,  Sir  Charles  Wetherell,  Mr. 
PhUtimorey  and  Mr.  Wigram  for  the  respondents :  — 

[The  answers  to  the  general  arguments,  as  to  the 
debt  being  provable,  were  of  the  same  nature  as  on  the 
petition.     Ex  parte  Bolland^  Mont,  8f  Mac.  399.] 

As  to  the  application  for  leave  to  file  a  bill,  this  was 
refused  by  Lord  Lyndhurst  in  ex  parte  Bollandy  Mont. 
^  Mac.  359,  and  the  present  question  is  in  substance 

(a)  See  Mof^.  S^  Mac.  526.  (d)  See  Mont.  Sf  Mac.  339  id 

(6)  Mont.  Sf  Mac.  334.  356. 

(r)  See  Mont.  &;  Mac.  381.  {e)  Mont.  S^  Mac.  376. 

P  P  2 
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]834.        the  same  as  was  there  agitated.      Assuming  that  the 

"""~         case  is  of  sufficient  importance  to  require  further  con- 

B<  LLAND      sideratioh,  the  most  expeditious  method  of  proceeding 

nnd  others,     ^jjj  j^^  f^,.  ^g  Lord  Chancellor  to  request  the  assistaDce 
In  the  matter  '  * 

of  of  two  of  the  judges,  or  to  have  a  special  verdict  taken 

and  others.  ^P  ^^  ^^^  House  of  Lords.  A  bill  lies  only  in  an  equi- 
table case,  and  in  this  case  could  be  demurred  to^  unless 
the  Chancellor  restrained  the  demurrer,  which  would 
he  quite  a  novel  mode  of  proceeding,  and  one  whidi 
the  Lords  would  not  recognize. 

The  Lord  Chancellor  did  not  deliver  any  judgment 
in  Court.  The  following  minutes  of  the  order  were 
delivered  to  the  parties  by  his  Lordship's  secretai;: 
April  2}  f  ^*  I  do  order  that  the  said  petitioners  be  at  liber^  to 
1831.  file  a  bill  in  the  High  Court  of  Chancery,  to  expunge 
the  said  proof  made  by  the  said  Ann  Keating  ;  and  that, 
until  a  final  decision  be  obtained  in  the  suit  so  to  be 
instituted,  the  said  respondents  be  at  liber^  from  time 
to  time  to  present  any  petition  to  this  Court  as  to  the 
disposition  of  the  dividends  to  be  declared  in  the  mean- 
time in  respect  of  the  said  proof,  as  they  shall  be 
advised,  when  such  order  shall  fix>m  time  to  time  be 
made  tliereon  as  shall  be  just ;  and  I  do  further  order, 
that  the  said  petitions  herein  set  forth,  and  also  the  said 
four  other  petitions  in  this  matter  therein  referred  to,  do 
stand  over  generally."  No  such  order  was,  however, 
.    made,  for 

May  11,  On  this  day  it  was  moved  by  the  Solicitor  GenenI 
1831.  and  Mr*  mgram,  for  the  respondents,  that  an  action 
should  be  brought  by  Ann  Keating  against  Mardf 
Stracetfy  and  GnAam^  in  the  King's  Bench,  for  the 
trial  of  the  question.  Whether  the  bankrupts  were,  at 
and  before  the  date  and  suing  forth  of  the  oommissioDSy 
justly  and  truly  indebted  to  Ann  Keating  m  any  and 


^ 
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what  sum  of  money  ?  and  that  a  special  verdict  should         1834. 

be  taken  in  the  action  by  consent,  on  a  statement  of        ' 

&cts  to  be  attested  by  the  Lord  Chancellor;  that  the       Bollanj 

defendants  should  consent  to  iudfi:ment  beins:  entered  .  **"^  others. 

.  .  .    «    .  In  the  matter 

up  for  the  plaindfis  in  the  inferior  courts,  and  that  the  of 

same  should  be  carried  by  writ  of  error  to  the  House        a  oth" 

of  Lords;  it  being  distinctly  agreed  that  the  judgment 

of  the  courts  below  to  be  so  taken  by  consent  should 

not  prejudice  the  right  or  case  of  the  defendants. 

The  following  order  was  made  on  this  motion :  — 
**  That,  for  the  purpose  of  trying  whether  the  bank-      May  12, 
xupts  were,  at  and  before  the  date  of  the  joint  and  sepa-         1881. 
rate  commissions,  indebted  to  Ann  Keating,  an  action  be 
brought  by  or  in  her  name  against  Marshy  Stracey,  and 
Graham^  in  the  King's  Bench,  for  money  had  and  re- 
ceived by  them  to  her  use ;  and  that  a  special  verdict  be 
taken  in  such  action  on  a  statement  of  facts,  to  be  settled 
and  oertified  by  the  Lord  Chancellor,  in  case  the  parties 
difibr  about  the  same ;  and  that  the  defendants  in  such 
action  consent  to  judgment  being  entered  up  in  the  said 
court,  and  in  the  court  of  error  for  the  plaintiff,  for  the 
purpose  of  being  carried  by  writ  of  error  before  the 
House  of  Lords,  without  prejudice  to  the  rights  and  case 
rfthe  defendants;  and  that  the  action  be  carried  by  writ 
of  error  before  the  House  of  Lords  accordingly ;  and 
that  the  peddons,  &c.  do  stand  over  generally,  with 
liberty  to  either  party  to  apply;  and  that  the  sum  of 
95,559/.,  the  amount  of  dividends  declared  on  the  proof 
^  Ann  Keating,  and  of  several  other  proofs  in  respect  of 
the  proceeds  of  stock  sold  under  powers  of  attorney 
allied  to  have  been  forged,  be  invested  by  the  assignees 
under  the  joint  commission  in  exchequer  bills,  and  the 
interest  thereon  accumulate,  to  abide  the  further  order 
of  this  Court  as  to  the  distribution  of  the  principal." 
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KEATING  V.  MARSH  and  Co. 

Fauniieroy,  a      A.N  action  of  assumpsit  was  accordinfi^ly  brou^lit  by 

pAitner  in  a  *^        .  ©  ^  6         J 

banking  house,  Mrs.  Keating.  The  declaration  contained  merely  the  com- 
ttock  belonging  ^^^  count  for  money  had  and  received  to  and  for  the 
to  a  customer  by  ^se  of  the  plaintiff.    The  defendant  pleaded  the  ceneral 

a  forged  power     ^  *^  . 

of  attorney :  the  issue.  The  cause  was  set  down  for  trial  at  the  London 
paid  to  the^  sittings  after  Hilary  term  1832,  and  a  special  verdict 
count  of  the       ^^g  taken   by  consent,  the   substance  of  which  is  as 

partnership)  and  "^  ' 

afterwards  ap-.      follows:  (a) 

^JF^Iw^LroyJ  ITiat,    on    the   10th   of  October   1819^    there   was 

vho  was  sub-      standing  in  the  Bank  of  England  12,000/.  [here  follow 

sequently  ex-  o  o  »  i- 

ecuted  fiw  other    ~" ' 

forgeries.   Tlie        (a)  The  following  is  the  special    porting  to  be  signed  by  the  psr- 

wereiffnorimt      verdict  at  full   length,  omitting    ties  transferring  the  same,  or  their 

of  the  trans-         formal  words:  attorney,    lawfully     authorixed: 

pcUon,  but  with       tt  That  on  the  10th  of  October    That    upon   production  of  the 

common  dilw  /.      .      •        . 

genoe  would         1819  there  was  standing  in  the    transfer  books,  the  clerks  woo 

have  known         books  of  the  Bank  of  England,  in  keep  the  ledgers  enter  the  smm 

Held,  thecus-   ^^  name  of  the  plaintiff,  12,000/.  transferred  to  the  credit  of  tbe 

tomcr  could         reduced  three  per  cent,  annuities*  persons  to  whom  the  tmnfen 

maintain  *°  f^   that  the  accounts  of  the  propri-  are  made,  by  adding  those  snms 

partners  for         etors  of  the  said  stock  are  kept  to  th&r  accounts,  if  tbqr  alreidj 

money  had  and    In  certain  books  called  leilgers,  have  any,  or  by  opening  new  ac- 

and  that  accounts  are  entered  in  counts  with  such  persons  if  tber 

Confirmed  on      the  form  of  debtor  and  creditor  have  not:  That  no  entries  io  the 

*P|^*  P**''*        accounts  in  the  said  ledgers  of  ledgers   are    made  witfaoat  the 

the  whole  amount  of  the  said  authority  of  entries  made  in  tke 

stock,  in    which    accounts    the  transfer  books;  but  that,  upon 

sums  either  subscribed  or  trans-  the  prodnctioa  of  socfa  entries  in 

ferred  to  indiriduals  are  stated  the  transfer  books,  the  eotrio 

as  items  to  their  credit  on  the  are  made  in  the  Icc^en  imaieffi- 

one  side  of  the  account,  and  on  ately,  witbout  fintber  ioqakj  as 

the  other  side  they  are  debited  to  the  genuineness  tbereof ;  ud 

with  all   sums  transferred  from  that  any  person  on  whose  s^ 

their   names;   and  that  certain  count  any  sum  of  stock  sppetf^ 

other  books  are  kept,  in  which  in  sncfa  ledger  is  pctaiitigl  <t 

are  entered  transfers  of  the  said  any  time,  oo  applicatioo  M  the 

stock,  from  time  to  time,  pur-  bank>  to  tramfer  tke  smat,  or 
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statements  as  to  the  mode  of  entry  and  transfer  of  stock] : 
That  Marsh  received  the  dividends  thereon  in  October 

any  part  thereof,  at  his  discre-  to  Marth  and  Co.,  bankers,  to 
tion:  That  the  accounts  are  ba-  the  account  of  the  plaintifl^  who 
lanced  twice  a  year,  for  making  had  a  banking  account  with  the 
out  divklends,  and  that  the  ag'  said  house :  That  on  the  29th  of 
gregate  amount  of  the  balances  December  1819,  an  entry  was 
form  the  aggr^ate  of  the  stock  made  in  one  of  the  transfer  books 
called  reduced  three  per  cent,  of  the  Bank,  purporting  to  be  a 
annuities,  and  that  such  aggre-  transfer  under  a  power  of  attor- 
gate  amount  is  transmitted  half-  ney,  purporting  to  be  granted  by 
yearly  to  the  audit  office  of  the  the  plaintiff  to  Marthy  Stracey^ 
exchequer   for   the    purpose  of  Graham^  and  Fauntlerot/,  the  per- 
ascertaining  the  amount  which  sons  who  at  the  date    thereof 
will  be  wanted  for  dividends,  and  composed  the  firm  of  Marsh  and 
that  the  dividends  are  calculated  Company,  jointly,  and  each  of 
on  the  balance  so  ascertained :  them  severally,  of  a  share  in  the 
That  an  account  is  also  once  a  said  stock." 
year    transmitted  to   the   audit  [The  form  of  the  entry  was 
office  of  the  exchequer,  which  here  set  out,  purporting  to  trans- 
contains  the  names  of  all  persons  fer  9,000/.  stock  to  Tarbutt^  a 
who  appear  by  the  books  kept  at  stock-broker.] 
the  Bank  as  aforesaid  to  be  the  "  That  the  power  of  attorney 
proprietors  of  any  part  of  the  said  under  which  the  entry  was  made 
anouities :  That  the  dividends  are  was  not  executed  by  the  plaintifi^ 
paid  twice  a  year  to  the  holders  but  the  signature  was  forged  by 
of  dividend  warrants,  which  are  FauntUroy^  and  that  he  had  not 
made  out  firom  the  ledgers  in  the  any  authority  to  make  such  trans- 
names  of  the  persons  who  appear  fer;  and  that  the  plaintiff  did  not 
by  the  ledgers   to  be    entitled  authorize  or  request  the  Governor 
thereto :  That  Marsh  received  and  Company  to  make  any  trans- 
the  dividends  of  12,000/.  in  the  fer  of  the  9,000/.  stock:  That,  in 
said  stock  in  October  1819,  by  consequence  of  such  entry  in  the 
virtue    of  a  power  of  attorney  transfer  book,  an  entry  was  made 
dated  the  7th  June  1805,  from  in  one  of  the  ledgers,  by  which 
the  plaintiff  to  Marshy  Sibbald,  the  plaintiff  was  debited  with  the 
Siracey,  and  Fauniieroy,  being  9,000/.,  and  credit  was  given  to 
the  persons  at  the  date  thereof  Tarhutt  for  the  9,000/.,  and  from 
composing  the  firm  of  Marshy  that  time  the  plaintiff  ceased  to 
Sibdald,  and  Com()any,  and  paid  have  credit  for  the  said  sum ;  and 
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..  from  Ann  Keating  to  Marsh,  SibbakL  Siraceyy  and  JFoiciit- 

Kkating 


V. 

Mauih. 


that  on  the  11th  of  January  18S0  that  the  dividend  thereon  hat 
Manh  and  Company  purchased  been  ever  since  paid  to  other 
for  the  plaintiff  3,000/.  reduced  persons  appearing  on  die  boob 
three  per   cent,  annuities,  and  to  be  the   transferees   thereof: 
caused  the  same  to  be  transferred  That  the  plaintiff  did  not  coment 
to  the  plaintiff,  whereby  there  to  and  had  not  any  knowledge 
afipeared  6,000/.  to  the  credit  of  of  the  above  entries  or  entry: 
the  plaintiff  in  the  ledgers  kept  That' on  the  10th  of  September 
at  the  Bank,  and  no  more:  That  1824  Faunileroy  was  apprebeod- 
Marsh  attended  at  the  Bank,  and  ed  on  a  charge  of  forging  letten 
received   the  dividend   on   the  of  attorney  fi^  the  transfer  of 
6,000/.  on  the  5th  of  April  18S0,  certain  other  annuities   in  the 
and  signed  a  receipt  for  the  same  Bank  of  England,  and  that  the 
as  attorney  of  the  plaintiff:  That  Bank    undertook    to    prosecate 
since  the  S9th  of  December  1819  Fatmtieroy:    That  the  plaiiitif 
very  numerous  transfers  of  re*  informed  the  Bank  of  the  fbr]gery 
duced  three  per  cent,  annuities  as  soon  as  the  same  came  to  her 
of  sums,  both  great  and  small,  knowledge;   and   that  the  Go- 
have  been  made  to  and  by  Tar»  vemor    and    Company    cained 
buU^  which  have  been  debited  several  indictments   to  be  pre^ 
and  credited  to  him;  and  that  pared    against    FataiiUny^  for 
the  9,000/.  has  become  blended  forging   letters  of  attorney  for 
with  other  stocks  standing  in  the  transfer  of  parts  of  the  anouibes 
ledgers   in  Tarbutt*»  name,  and  transferrableat  thel^k,aDdthst 
appears  to  have  been  transferred  FrnmUeroy  was  tried  and  coo- 
and  assigned  by  him,  and  it  is  not  victed  on  the  30th  of  October 
possible  to    dbtinguish  the  ac-  1824,  and  executed  on  the  30ih 
count  to  the  credit  of  which  the  of  November  in  the  same  yesr; 
9,000/.  stands,  which  was  so  car-  but  that  neither  the  plaiatiir  nor 
ried  to  the  credit  of  Tarbuttf  and  the  Governor  and  Company  pr^ 
debited  to  the  plaintiff  as  afore-  ferred    any    indictment   sj^siost 
«aid ;  and  that  no  dividend  war*  Faunileroy  in  respect  of  forgery 
rant  has  at  any  time  since  the  of  the  power  of  attorney  herein- 
9th  of  December  1819  been  made  before  referred  to :  That  Mard 
out  for  the  dividends   on    the  and  Co,  kept  an  account  with 
9,000/.  in  favour  of  the  plaintiff,  MarUn,  Stont,  and  Co.,  banker, 
either    together  with    or  apart  London,  in  the  usual  yinydf^ 
from  any  other  sum  of  stocky  but  banker*s   account;    and  that  s 
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pass-book  went  from  one  house 
to  the  other  from  time  to  time, 
according  to  the  usual  practice 
between  bankers:  That  Marsh 
and  Co.  kept  a  house-book,  in 
which  corresponding  entries  to 
those  in  the  pass-book  ought  to 
have  been  made,  and  that  in  the 
due  course  of  business  the  pass- 
book and  the  house-book  ought 
to  have  corresponded :  That  the 
house-book  was  in  constant  use 
in  the  banking-house  of  Marsh 
and  Co.,  and  that  the  pass-book 
was  frequently  brought  thither 
from  the  house  of  Martin  and 
Co.,  and  that  when  it  was  at  the 
banking-house  of  Marsh  and  Co. 
Fmmileroy  kept  the  same  gene- 
rally locked  up  in  his  own  desk : 
That  Fatmtieroy  was  permitted 
by  the  other  bankers  to  conduct 
the  greater  part  of  the  business 
of  the  said  banking-house,  with- 
out their  interference,  that  they 
reposed  great  confidence  in  him, 
and  that  he  made  very  many 
lalse  entries  and  omissions  in  the 
bouse-book,  so  that  the  same  did 
not  correspond  with  the  pass- 
book in  many  instances:  That 
Faumileroy  paid  to  Martin  and 
Co.  and  drew  out  considerable 
sums  Sot  his  own  individual  use, 
which  appear  respectively  in  the 
pasf-book,  but  not  in  the  house- 
booky  and  also  made  very  many 
false  entries  in  the  other  books 


of  the  firm,  without  the  know- 
ledge and  in  fraud  of  his  part- 
ners, to  a  large  amount:  That 
on  the  29th  of  December  1819 
Fauntleroy  ordered  Simpson,  a 
stock-broker,  to  sell  out  the  sum 
of  9,000/.  described  as  standing  in 
the  books  of  the  Bank  of  England 
in  the  name  of  the  plaintiff,  and 
that  Simpson  sold  the  same  to  Tar^ 
bvtt  for  6,013/.,  which  he  received 
from  Tarbutt:  That,  according 
to  the  course  of  business  between 
Simpson  and  Marsh  and  Co., 
Simpson  allowed  Marsh  and  Co. 
one  half  of  the  usual  commission 
when  employed  by  them  to  effect 
sales,  and  upon  the  said  sale  he 
allowed  one  half  of  the  commis- 
sion; and  that  Simpson  pud 
6,01 3/i,  being  the  amount  re- 
ceived from  Tarbutt,  deducting 
one  half  of  the  usual  commission, 
by  a  check  payable  to  Marsh 
and  Co.,  to  Messrs.  Martin  and 
Co.,  to  the  account  of  Marsh  and 
Co. ;  and  the  same  was  entered 
by  them  in  their  pass-book  as 
^  Cash  per  Fauntieroy,'  the  name 
of  Fauntleroy  denoting  the  name 
of  the  individual  by  or  on  whose 
behalf  the  payment  was  made: 
That  no  entry  was  made  at  any 
time  of  the  6,013/.  in  the  house- 
book,  or  any  other  books  of 
Marsh  and  Co.,  but  only  in 
the  pass-book  of  that  firm  with 
Martin  and  Co. :  That  it  was  the 
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Keating,  who  kept  a  banking  account  there :  That  on 
the  29th  of  December  1819  an  entry  was  made  in  the 


business  of  FawnUeroy^  as  be- 
tween himself  and  his  co-part* 
ners,  to  have  entered  the  said 
sum  in  the  house  book,  if  it  had 
been  intended  by  him  for  the 
account  of  Marsh  and  Co. :  That 
among  the  books  kept  by  Marsh 
and  Co.  there  was,  besides  the 
said    house-book,    a    daily    ba- 
lancing-book, purporting  to  con- 
tain a  daily  record  of  the  amount 
of  cash  left  in  the  drawers  in 
Berner  Street,  and  the  amount 
of  cash  at  Martin  and  Co.'s,  as 
shown  by  the  said  house*  book, 
after    the    conclusion    of    each 
day's  transactions,  accompanied 
by  a  proof  of  the  correctness  of 
such  balance:   That  FaunUcroy 
in  general  made  up  such  daily 
balances  in  the  balancing-book, 
and  the  said  sum  of  6,013/.  was 
not  entered  in  the  house-book, 
nor  in  the  daily  balancing-book, 
on  the  29th  of  December  1819, 
or  at  any  other  time,  nor  did  the 
same  ever  come  into  the  yearly 
balances  of  Marsh  and  Co.,  or 
in  any  other  manner  into  their 
books :  That  no  individual  part- 
ner of  Marsh  and  Co.   could 
draw  monies  out  out  of  the  ac- 
count of  Martin  and  Co.  but  by 
drafts  signed  in  the  partnership 
name  or  firm;  but  that  Faunt^ 
Icroy  paid  in,  and,  by  means  of 
such  drafts,  drew  out  large  sums 
of  money  for  his  own  individual 


purposes;  and  that  the  acoount 
between   Marsh    and  Co.  and 
Martin  and  Co.  was  rqieatedly 
balanced  between  the  29th  De- 
cember 1819  and  the  bankmptcj 
of  Marsh  and  Co. :  That  in  con- 
sequence of  the  discovery  of  the 
forgeries  of   Fatmtleroy  a  com- 
mission issued  against  them  oo 
the  16th  of  September  1824,  and 
on  the  29th  of  October  follow- 
ing a  commission  issued  against 
Fauntleroy  :  That  in  April  1820 
credit  was  given  to  the  plaintiff 
by  Marsh  and  Co.  for  the  difi- 
dend  on  15,000/.  reduced  three 
per  cent,  annuities,  9,ooo/.itod[, 
parcel  thereof,  bdng  the  9,00011 
reduced   annuities  before  men* 
tioned,  the  entries  respecting  tbe 
said   dividends    being  made  bj 
Fauntieroy,  or  under  his  iniine- 
diate  direction;   and  that  from 
April  1820  up  to  the  date  of  tbe 
bankruptcy  entries  were  made  in 
the  books  of  Marsh  and  Co.bj 
which  the  plaintiff's  accoonl  was 
credited  with  a  sum  as  the  divi- 
dends on  the  reduced  three  per 
cent,  annuities  then  in  her  naai^ 
including  the  dividends  on  the 
9,000/.,  as  if  those  dividends  had 
been  regularly  received  ftom  tine 
to  time,  such  entries  having  lilu* 
wise  been  made  by  Fauntltrcy,ci 
under  his  immediate  directtons; 
and  that,  until  after  tbe  appre- 
hension   of    Fauntleroy  beto 
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transfer  books  of  the  Bank  of  England,  purporting  to  be 
a  transfer  of  9,000/.  stock,  —  under  power  of  attorney 


mentioned.  Marshy  Stracey^  and 
Graham^  and  each  of  them,  were 
wholly  ignorant  of  the  forgery: 
That  after  the  bankruptcy  the 
plaintiff  made  application  to  the 
Bank  respecting  the  9,000/.  stock, 
and  that  the  following  letter  was 
written  by  the  attorneys  of  the 
Bank  to  the  plaintiff: — 

^  New  Bank  Buildings, 
4th  Dec.  1824. 
**  Madam, 

**  The  Governor  and  Directors 
of  the  Bank  of  England  have  had 
under  their  consideration  your 
ckdm  to  have  9,000/.  reduced 
three  per  cent,  annuities,  which 
ibnnerly  stood  in  your  name, 
replaced.  They  find,  upon  in- 
quiry, that  the  stock  in  question 
was  sold  and  transferred  in  your 
name  by  one  of  the  partners  of 
the  late  firm  of  Marshy  Siracey, 
and  Company,  and  that  the 
produce  of  the  stock  was  paid 
into  the  funds  of  Messrs.  Marshy 
Straeetft  and  Company ;  you  have 
therefore,  as  the  Bank  is  advised, 
a  right  to  prove  the  amount  re- 
ceived on  your  account,  and  to 
receive  a  dividend  upon  that  proof 
under  Messrs.  AfariA,  Siracey,  and 
Company's  commission,  and  we 
are  directed  by  the  Governor  and 
Directors  to  request  that  such 
proof  may  be  tendered  and  en- 
^rced  by  petition,  if  it  should 


not  be  admitted  by  the  commis- 
sioners, after  which  the  Bank  will 
be  ready  to  replace  the  amount 
of  your  stock  so  sold,  upon  hav- 
ing an  assignment  of  your  proof; 
and  the  dividends  on  the  stock 
so  replaced,  which  accrued  sub- 
sequent to  the  latest  period  at 
which  they  were  credited  to  you 
by  Messrs.  Marsh,  Stracey,  and 
Company,  will  also  be  paid  to 
you- 

'^  We  beg  to  add,  that  we  are 
ready  to  afford  you  information 
and  assistance  as  to  the  evidence 
by  which  your  right  to  prove  will 
be  established. 

**  We  are.  Madam, 

*'  Your  most  obedient  servants, 
"  Freshfield  and  Kaye.** 
**  Mrs.  Keating* 


99 


^  That  on  the  1st  of  August 
1825  the  Bank  paid  the  plaintiff 
270/.,  on  her  signing  the  follow- 
ing receipt  and  agreement: — 

"August  1,  1825. — Received 
of  the  Governor  and  Company 
of  the  Bank  of  England  the  sum 
of  270/.,  being  the  amount  which 
would  have  been  payable  to  me 
by  way  of  dividend  on  9,000/. 
reduced  three  per  cent,  annuities 
heretofore  standing  in  my  name 
for  the  two  half  years  ending  the 
loth  day  of  October  and  5th  day 
of  April  last,  if  that  stock  had 
not  been  transferred,  ^  as  I  allege 
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which   purported   to  be  granted   by  Ann  Keating  to 
Fauntleroyy — to  W.  B.  Tarbuttj  stock-broker  to  Jfoni, 


it  to  have   been,  without  any 
legal  authority  from  me. 

*'  I  say,  received  the  same, 
without  prejudice  to  any  right 
I  may  have  to  prove  for  the 
produce  of  the  said  stock  under 
Marth  and  Company's  commis- 
sion, or  my  right  to  claim  to 
have  the  said  stock  replaced  by 
the  siud  Governor  and  Company. 
And  I  do  hereby  engage  (in  case 
the  said  debts  should  be  decided 
by  a  court  of  law  to  be  prov- 
able against  the  said  bankrupts' 
estate),  when  required  by  the  said 
Grovemor  and  Company,  and  at 
their  expence,  to  tender  or  cause 
to  be  tendered  a  proof  to  the  com- 
missioners under  the  bankruptcy 
oi Marth  and  Company, in  respect 
of  the  produce  of  such  stock  so 
sold  out  by  them ;  and  in  case 
such  proof  shall  be  rejected,  to 
permit  my  name  to  be  used  in 
a  peUtion  to  be  presented  by  and 
at  the  expence  of  the  said  Go- 
vernor and  Company  to  the 
Court  of  Chancery,  for  the  pur- 
pose of  enforcing  their  accept- 
ance of  such  proof  as  a  debt 
against  the  said  bankrupts'  estate, 
on  being  indemnified  by  the  said 
Governor  and  Company  from 
all  costs,  charges,  and  expences 
which  I  may  sustain  or  be  put 
to  in  respect  thereof,  without 
prejudice  to  m^  right  to  claim. 


notwithstanding  toch  proof,  to 
have  the  said  stock  replaced  in 
my  name  by  them. 

**  Ann  Keating." 
<«  Witness.    Band  Dames, 
Qerk  to  D.  OifUmr 

**  That  the  plainti^  beiog  ex- 
amined under  the  oommisadoo 
against  Jifarsh  and  Co.,  signed, 
by  her  agent,  the  admisnon  fol- 
lowing ;  that  is  to  say, 

"  In  the  matter  of  Monk  and 
Company,  ex  parte  Ann  Ked- 
ing. 

"  The  said  Jim  X€«<M^  hereby 
admits,  that  the  paper  writiog, 
bearing  date  the  fiSd  of  Decein- 
ber  1819^  and  purporting  to  be  i 
power  of  attorney  from  her  to 
fVilHam  Marsh,  Jonas  Henrf 
Siracey,  Henry  Faunileroy,  tod 
George  Edward  Grahams,  referred 
to  in  the  examination  of  Jsma 
Fenn  before  the  comminioDcn 
on  18th  September  last  and  4tb 
June  instant,  and  exhibited  to  the 
commissioners,  was  not  execoted 
by  her,  or  by  her  authority,  but  if 
forged  and  fraudulent :  That  die 
discovered  such  foigery  at  or 
about  the  time  of  the  appre- 
hension of  Henry  Faunileroy  in 
September  18S4,  and  ga?e  in- 
formation thereof  to  the  Gofc^ 
nor  and  Company  of  the  fitfk 
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Straceyt  and  Graham,  then  constituting  the  firm  o(  Marsh 
and  Co. :  That  this  power  of  attorney  was  not  executed 
by  Ann  Keating,  but  her  signature  forged  by  Fauntleroy : 
That,  en  the  11th  of  January  1820,  Marsh  and  Co. 
purchased  for  and  caused  to  be  transferred  to  Ann 
Keating  3,000/.  stock,  whereby  there  appeared  6,000/» 
standing  in  the  name  of  Ann  Keating,  and  no  more  (a) ; 
on  the  5th  of  April  1820  Marsh  received  the  dividends 
on  this  6,000/.  stock  as  the  attorney  of  Ann  Keating : 


5S& 
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Keating 
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Marsh. 


of  England,  but  did  not  institute 
any  criminal  proceedings  against 
any  person  in  respect  of  such 
forgery;  and  further,  that  she 
the  said  Ann  Keating  has  de- 
manded from  the  said  Governor 
abd  Company  the  full  amount  of 
ifcock  in  respect  of  which  the 
present  claim  is  made,  and  all 
£¥idends  thereon ;  and  that  she 
Intends  to  insist  upon  such  de- 
mand, and  to  enforce  the  same  by 
law,  if  necessary;  and  that  135/. 
is  the  amount  of  the  half-yearly 
payment  of  the  said  annuity ;  and 
that  she  has  received  the  said 
nun  of  155/.  half-yearly  from  the 
Bank  of  England  from  the  time 
of  Marsh  and  Company's  bank- 
ruptcy down  to  the  present  time, 
upon  signing  a  receipt  and  under- 
taking, whereof  the  following  is 
a  copy. 

[Here  follows  the  receipt  and 
■odertaking  already  set  out.] 

**  And  the  said  Ann  Keating 
farther  admits,  that  this  claim  is 
prosecuted  by,  and  for  the  be- 
nefit, and  at  the  expence  of  the 
Sank  of  England,  and  that  whe- 
ther the  same  shall  fail  or  be 


established,  she  insists  upon  her 
demand  against  the  fiank  of  Eng- 
land as  above  stated. 

**  Freshfield  and  Son, 
Solicitors  for  Mrs.  Keating  in 
the  matter  of  this  claim." 

'*  But  whether  or  not,  upon 
the  whole  matter,  the  defendants 
did  undertake  and  promise,  the 
jurors  aforesaid  are  altogether 
ignorant ;  and  if  it  shall  seem  to 
the  Court  that  the  defendants 
did  undertake  and  promise,  then 
the  jurors  aforesaid,  upon  their 
oath  aforesaid,  say,  that  the  de- 
fendants did  undertake  and  pro- 
mise, and  in  that  case  they  assess 
the  damages  of  the  plaintiff  to 
6,015/.  2s.  6d,;  but  if  it  shall 
seem  to  the  Court  that  the  de- 
fendants did  not  undertake  and 
promise,  then  the  jurors  say,  that 
the  defendants  did  not  undertake 
or  promise." 

(a)  Originally  she  had  12,000/. 
stock.  Fauntleroy  transferred 
9,000/.,  leaving  3,000/.,  to  which 
Marsh  added  3,000/.,  making 
6,000/.  as  abo?e. 
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1834.        That  since  the  29th  of  September  1819  numerous  trans- 

fers  of  stock  had  been  made  to  and  by  W.  B.  Tarbutt, 

1^.  and  that  the  9,000/.  stock  had  become  blended  in  the 

Marsh.  Bank  books  with  other  stocks  standing  in  his  name^  and 
appeared  to  have  been  transferred  by  him,  and  it  was 
not  possible  to  distinguish  the  account  to  whidi  the 
credit  of  the  9^000/.  stock  stood ;  and  that  no  dividend 
warrant  had,  since  the  9th  of  December  1819,  been 
made  out  in  respect  of  the  dividends  on  the  9,000/.  stod 
in  favour  of  ^nn  Keating^  but  to  other  persons  appearing 
on  the  Bank  books  to  be  the  transferees  thereof. 

That  Ann  Keating  did  not  consent  to  and  had  no 
knowledge  of  the  transaction  as  to  the  9,000/. 

That  on  the  10th  of  September  1824  Fauntlera^  was 
apprehended  on  a  charge  of  forging  letters  of  attorney, 
was  indicted  and  prosecuted  by  the  Bank,  and  executed 
the  30tli  of  October  1824 :  That  Ann  Keating  informed 
the  Bank  of  the  forgery  as  soon  as  it  came  to  her  know- 
ledge:   Neither  Ann  Keating  nor    the   Bank  indicted 
Fauntleroy  for  the  forgery  as  to  Ann  KeaOn^s  9,000i 
stock :    That  Marsh   and   Co.   kept  an   account  widi 
Martin  and  Co.,  bankers ;  that  the  usual  pass-book  was 
used,  and  that  the  house-book  of  Marsh  and  Co.  ought 
to  correspond  therewith :  That  Fauntleroy  generally  kept 
this  pass-book  locked  up  in  his  desk :  That  Fawittier9f 
conducted  the  greater  part  of  the  business  of  the  bank- 
ing-house without  the  interference  of  the  other  partners^ 
who  reposed  great  confidence  in  him  :  That  Faxmtknujj 
made  very  many  false  entries  and  omissions  in  the  house- 
book,  so  that  it  did  not  correspond  with  the  pass-book: 
That  Fauntleroy  paid  to  Martin  and  Co.  and  drew  oot 
of  their  hands  considerable  sums  for  his  individual  use, 
which  appeared  in  the  pass-book,  but  not  in  the  house- 
book  :  That  Fauntleroy  also  made  very  many  false  entries 
in  the  other  books  of  the  firm,  without  the  knowledge 
and  in  fraud  of  his  partners  to  a  large  amount. 
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That  on   the   29th  of  September  1819  Fauntkroy        1834. 

ordered  Simpson^  a  stock-broker,   to  sell   out  9,000/.         

stock,  described  as  Ann  Keatinff*s,  who  sold  it  to  Tarbutt  t^. 

fiwr  6,018/.  Simpson  allowed  Marsh  and  Co.  one  half  Marsh. 
the  usual  commission  on  such  sales.  The  proceeds  were 
paid  to  Martin  and  Co.  on  account  of  Marsh  and  Co. 
No  entry  was  made  of  this  sale  in  the  house-book,  nor 
in  any  other  book  of  Marsh  and  Co.,  but  only  in  the 
pass-book  of  Martin  and  Co.  None  of  the  firm  of 
Marsh  and  Co.  could  draw  monies  out  of  the  banking- 
house  of  Martin  and  Co.  but  by  drafts  signed  in  the 
partnership  name. 

That  a  commission  issued  against  Marsh,  Stracey,  and 
Graham  on  the  16th  of  September  1824;  and  on  the 
29th  of  October  1824  one  issued  against  Fcmntleroy. 

That  from  April  1820  up  to  the  bankruptcy,  credit 
was  given  to  Ann  Keating  for  the  dividends  on  15,000/. 
stock,  parcel  thereof  being  the  9,000/.  stock  before  men- 
tioned ;  entries  being  made  by  Fauntkroy,  or  under  his 
immediate  direction,  as  if  these  dividends  had  regularly 
been  received  from  time  to  time :  That  till  the  apprehen- 
aon  of  Fauntkroy,  Messrs.  Marsh,  Stracey,  and  Graham 
were  wholly  ignorant  of  the  forgery  on  Ann  Keating. 

That  after  the  bankruptcy,  Ann  Keating  applied  to  the 
Bank  respecting  the  9,000/.  stock,  and  received  a  letter 
from  the  Bank  solicitors,  informing  her  that  she  might 
prove  against  Marsh  and  Co.,  and  that,  on  assigning  her 
jnroof  to  the  Bank,  they  would  replace  her  stock.  On 
the  1st  of  August  1825  the  Bank  paid  Ann  Keating  the 
dividends  on  9,000/.  stock,  without  prejudice,  she  en- 
gaging to  tender  a  proof.  Ann  Keating,  being  examined 
before  the  commissioners,  signed  an  admission  of  some 
of  the  above  facts,  and  that  her  claim  was  prosecuted  by 
and  for  the  benefit  and  at  the  expence  of  the  Bank,  and 
that  if  it  failed  she  insisted  on  her  claim  against  the 
Bank;  and  the  verdict  concluded  specially. 
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1834.  In  Easter  Term  1832  judgment  was  entered  up  in 

„  the  King's  Bench  for  the  plaintiff,  without  argument: 

Keating  .     %  i  .  i.  f     ^   - 

V,  a  writ  of  error  was  thereupon  brought,  pro  jormd,  in 

Marsh.       ^^  Court  of  Exchequer  Chamber,  and  the  judgment 

below,  without  argument,  was  affirmed.    The  judgments 

were  entered  without  argument,  the  object  of  the  parties 

being  to  bring  the  matter  before  the  House  of  Lords 

without  delay.     From  these  judgments  Marsh  and  Co. 

presented  an  appeal. 


MARSH  and  Co.  v.  KEATING. 

Keating  ▼.  1  HE  reasons  given  by  the  plaintifis  in  error,  why  the 

582,  confirmed   judgments  below  should  be  reversed,  were  as  follow : 
on  appeal.  ^sl.  Because  Mrs.  Keating^  the  defendant  in  error,  is 

still  the  proprietor  of  the  9,000/1  stock;  she  could  not 
be  deprived  of  her  property  in  the  stock  by  the  wrongfbi 
acts  of  other  persons,  without  her  knowledge  or  consoit 
The  statutes  which  create  and  define  the  nature  of  the 
stock  also  prescribe  the  only  mode  in  which  it  can  be 
legally  transferred,  and  that  mode  has  not  in  the  present 
case  been  adopted ;  Mrs.  Keaiin^s  rights  are  therefore 
untouched,  and  her  property  in  the  stock  is  not  divested. 
The  act  which  is  supposed  to  have  deprived  Mrs.  Aeo^ 
ing  of  her  property,  and  conveyed  it  to  another,  is 
merely  an  unauthorized  entry  in  the  Bank  books,  made 
without  the  knowledge  or  consent  of  the  stodc  pio- 
prietor,  and  without  the  signature  of  hersdf  or  her 
attorney,  as  required  by  the  statutes.  If  by  sudi  means 
the  property  in  stock  could  be  divested,  any  one,  or  tbe 
entire  body  of  the  public  creditors,  might  in  a  day  be 
despoiled  of  their  whole  properties  and  fortunes  bj  tbe 
fraud  or  the  n^ligence  of  a  few  clerics  in  the  Bank.  It 
may  be  said  that  the  parties  injured  have  a  remechr 
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against  those  who  have  profited  by  the  fraud,  or  against 
the  Bank  of  England ;  but  this  proposition  assumes  that 
the  property  is  divested,  which  is  the  question  at  issue. 
The  party  cannot  be  the  creditor  of  the  government 
and  yet  have  a  right  of  action  against  the  Bank ;  and  it 
is  contended  that  the  public  creditor,  who  has  duly  and 
in  the  manner  prescribed  by  the  statutes  invested  his 
money  in  public  securities,  has  a  right  to  look  to  the 
state  ibr  the  safety  of  his  property,  and  that  his  claim 
upon  the  state,  which  he  has  purchased  for  good  con- 
sideration, and  upon  the  faith  of  many  acts  of  parlia- 
ment, cannot  be  destroyed,  or  in  anywise  altered  or 
affected,  without  his  own  consent.     Here  no  consent, 
prior  or  subsequent,  express  or  implied,  has  been  given. 
The  question  of  transfer  rests  upon  the  mere  enti^  in 
the  Bank  books,  and  it  is  contended  that  the  entry, 
although  it  is  the  record  or  registration  of  a  transfer, 
and  may  be  good  primd  Jhcie  evidence  of  a  transfer, 
cannot  of  itself  effect  the  transfer  and  work  a  change  of 
property,  unless  coupled  with  the  authority  and  signa- 
ture required  by  the  act  of  parliament.     By  the  con- 
stitution of  the  public  debt,  under  the  acts  of  parliament 
by  which  it  is  created,  the  government  are  the  debtors 
and  obligors  in  the  payment  of  the  annuities  stipulated, 
to  the  parties  entitled  by  original  subscription,  or  legal 
transfer.     No  act  of  the  government,  or  its  agents,  in 
tbe  management  of  the  accounts,  can  alter  the  legal 
rights  of  the  parties  entitled.     No  fraud  or  mistake  of 
the  government,  or  its  agents,  could  change  the  right 
of  a  stockholder,  from  a  right  to  a  parliamentary  an- 
niiiQr,  into  an  action  of  damages  against  the  govem- 
menty   or  the  Bank,    or   any  other  party  whatsoever. 
The  simple  question  is, — Has  the  individual  stockholder 
transferred  it.     The  duty  of  the  government,  or  its 
agents,  is  merely  to  conduct,  as  instruments,  a  transaction 
Vol.  L  e  2 
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founded  upon  a  legal  and  valid  contract  between  the 
stockholder  and  any  purchaser  to  whom  he  shall  as- 
sign and  transfer  his  right;  but  it  is  undeniable  that 
Mrs.  Keating,  according  to  the  truth  of  the  case  found 
and  shewn  by  the  special  verdictt  neither  sold  nor  trans- 
ferred^ nor  affirmed  any  act  professing  to  be  a  sale  and 
transfer  of  her  stock,  in  consequence' of  which  the  pre- 
tended transfer  in  the  books  of  the  Bank  appears  to 
have  been  made.  No  proposition  can  be  more  dear 
and  certain,  than  that  a  creditor,  whether  of  the  govern- 
ment or  of  an  individual,  cannot  be  deprived  of  bis 
right  to  a  debt,  unless  by  some  act  to  which  he  is,  by 
himself  or  his  agent,  a  par^,  or  by  the  express  provision 
of  an  act  of  parliament.  If  this  be  so»  Mrs.  Keatmg  is 
still  the  proprietor  of  the  stock ;  her  claim  b  against 
the  state,  and  her  position  is  unaltered. 

2dly,  Because,  although  it  should  be  contended  that 
Mrs.  Keating  may  elect  to  affirm  the  act  of  transfer  by 
subsequent  recognition,  although  it  was  originally  done 
without  her  authority,  yet  no  such  affirmance  has  taken 
place.  On  the  contrary,  the  special  verdict  finds  that 
the  act  was  done  without  her  knowledge  or  consent,  and 
that  she  never  did  assent  to  it.  To  entitle  the  defendant 
in  error  to  rely  on  a  subsequent  recognition,  that  iact 
should  have  been  found  :  not  being  found,  it  cannot  be 
inferred ;  and  even  if  there  were  any  grounds  for  such 
an  inference  —  which  is  denied  —  no  affirmance  can  be 
implied  before  the  bankruptcy  of  Marsh  and  Ghd- 
pony,  to  the  time  of  which  this  action  —  being  with  a 
view  to  proof  under  the  commission  —  relates.  Besides, 
Mrs.  Keating  cannot  at  once  affirm  and  disaffirm  the 
same  act ;  and  it  appears  by  the  special  verdict  that  she 
has  insisted  on  her  remedy  against  the  Bank,  and  has 
actually  received  the  amount  of  some  of  the  dividends. 
It  is  further  submitted^  that  the  doctrine  of  ratihabitio 
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does  not  apply  to  the  present  case ;  for  although  a  per- 
son may  stffirm  an  act  done  in  his  name,  but  without  his 
authority,  as  against  the  party  doing  the  act,  it  is  be- 
cause such  party  is  estopped  from  saying  that  he  has  not 
the  authority  which  he  pretended  to  have ;  but  he  has 
no  such  right  against  third  persons,  and  therefore,  even 
if  Mrs.  Keating  could  have  affirmed  the  transfer,  as 
against  Fauntleroyj  and  treated  the  produce  as  money 
had  and  received  to  her  use  in  his  hands,  she  has  no  such 
election  against  Marsh  and  Company,  between  whom 
and  herself  there  was  no  privity,  and  who  are  not 
estopped  —  even  i(  FaunUeroyyf2& — from  saying  that 
the  transfer  was  without  authority,  and  therefore  void. 
If  under  any  circumstances  Mrs.  Keating  might  make 
such  election  as  against  Messrs.  Marsh  and  Company, 
she  was  bound  to  elect  prompdy,  and  give  notice  to 
Marsh  and  Company,  in  order  that  they  might  retain 
any  money  they  might  have  received,  or  adopt  any 
other  remedy  they  might  possess  against  Fauntleroy  ;  but 
no  such  election  or  notice  is  found  by  the  verdict.  It  is 
likewise  submitted  that  the  felonious  act  of  Fauntleroy 
could  not  be  made  valid  by  affirmance,  especially  against 
parties  innocent,  and  not  cognizant  of  tlie  felony,  and 
where  the  felon  has  not  been  prosecuted  for  such  felony, 
nor  was  it  competent  for  the  plaintiff  below  to  maintain 
any  action  either  against  the  said  Henry  Fauntleroy  or 
any  person  deriving  through  him,  for  restitution  of  the 
property  divested  by  the  felony,  or  any  compensation  oi 
damages  in  respect  of  the  felonious  act,  without  having 
prosecuted  the  felon. 

3dly,  Because  this  action  being  for  money  had  and 
received,  cannot  be  maintained  against  Marsh  and  Com- 
pany ;  they  never  did,  in  fact,  receive  the  money ;  there 
was  no  constructive  receipt  of  it  by  any  entry  in  their 
books,  or  acknowledgment  to  the  party  claiming  it    It 
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1834.        was  paid  into  Martin  and  Company's  by  FaunOemfj 
"j  and  drawn  out  without  their  knowledge;    the  money 

fj.  itself  cannot  be  identified,  and  there  is  no  privity  be- 

K£ATiNG.      tween  the  plaintiff  and  the  defendants.    Even  supponng 
the  money  had  actually  come  to  their  hands,  and  been 
afterwards  drawn   out  by  Fauntierotfy  it  is  contended 
they  would  not  have  been  liable  any  more  than  a  banker, 
into  whose  hands  money  obtained  by  felony  or  fraud  had 
been  paid  in,  and  afterwards  drawn  out  by  a  customer 
in  the  usual  course  of  business,  would  be  liable  to  tbe 
party  defrauded.     In  the  transaction  by  which  FmaU- 
leroy  became  possessed  of  the  money  paid  into  Jfarfni 
and  Company's,  he  did  not  act  as  partner  of  the  firm  of 
Marsh  and  Company^  nor  for  their  benefit ;  it  was  a 
step  in  the  conduct  of  the  fi:^ud  and  felony  adopted  for 
his  own  convenience.     The  money  was  not  obtained  on 
the  authority  of  the  partnership,  nor  in  fact  applied  to 
its  purposes.     It  was  money  which  neither  actually  nor 
constructively  was  received  to  the  use  of  Mrs.  Keating* 
It  is  a  mere  fiction  to  treat  this  money  as  the  money  of 
Mrs.  Keating.     It  is  an  additional  fiction  to  imply  s 
legal  contract  from  circumstances  inconsistent  with  the 
facts  of  the  case.      The   money   was   obtained  by  s 
felonious  act,  and  can  the  innocent  partners,  by  impli- 
cation of  law,  be  made  parties  to  the  wrongful  act? 
The  real  facts  of  the  case,  as  found  by  the  special  ve^ 
diet,  negative  any  tortious  or  beneficial  receipt  of  tbis 
money  by  the  firm  of  MarnA  and  Company,  from  which 
a  legal  liability  to  Mrs.  Keating  can  be  implied.    It  is 
further  submitted,  that  this  is  an  equitable  action,  and 
that  the  Bank  of  England^  being  the  real  claimants, 
they  cannot   enforce  against  Marsh  and  Company  a 
claim  which  arises  only  by  means  of  their  own  negli- 
gence ;  that  no  negligence  is  found  in  Marsh  and  Com- 
pany, but  that  even  if  there  were  negligence  on  both 
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sides,  the  parties  are  in  pari  delicto^  and  the  rule,  potior 
est  conditio  possidentis^  applies. 

The  reasons  given,  contra^  by  the  defendant  in  error 
were  as  follow :  •— 

For  that  the  stock  in  question  having  been  sold  by 
order  of  one  of  the  partners  of  the  house  of  Marsh 
and  Co.,  who  were  the  bankers  of  the  defendant  in  error 
and  her  agents  in  regard  to  that  stock,  and  the  produce 
having  been  paid  to  the  said  house,  they  are  liable  in 
an  action  for  money  had  and  received  to  account  to  the 
plaintiff  for  the  sum  so  received. 

This  case  was  argued  on  the  24th  and  25th  of  June 

1833  by  Sir  Edward  Sugden,  Seijeant  Spankie,  and 
Mr.  F.  KeUy^  for  the  plaintiffs  in  error,  and  Serjeant 
Toddy  and  Sir  James  Scarlett  for  the  defendants.  The 
arguments,  being  of  the  same  nature  as  on  the  ori- 
ginal petition,  and  being  moreover  fully  noticed  in  the 
judgment,  are  not  here  repeated.     On  the  25th  of  June 

1834  judgment  was  delivered  as  follows :  — 


1834. 


Marsh 

V, 

Keating. 


Mr.  Justice  Park :  — 

The  question  amounts  in  substance  to  this :  whether 
the  produce  of  stock,  formerly  standing  in  the  name  of 
Mrs.  Ann  Keating j  the  plaintiff  below,  but  transferred  out 
of  her  name  on  the  29th  December  1819,  without  her 
authority,  and  under  a  power  of  attorney  which  had  been 
forged  by  one  of  the  partners  of  the  defendants  below, 
the  bankers  of  Mrs.  Keating^  which  partner  has  been 
since  convicted  and  executed  for  another  forgery,  can, 
under  the  circumstances  stated  in  the  special  verdict,  be 
considered  as  money  had  and  received  by  the  surviving 
partners  to  the  use  of  the  plaintiff  below,  and  be  reco- 
vered by  her  in  that  form  of  action  ?  And  after  hearing 
the  argument,  and  after  consideration  of  the  facts  stated  in 
the  q>ecial  verdict,  all  the  Judges  who  were  present  at  the 
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1834.        argument,  including  the  Lord  Chief  Justice  of  the  Com- 

mon  FleaS)  who  is  absent  at  Nisi  Prius,  and  Mr.  Baron 

,;,  Bay  ley  9  who  has  resigned  his  office  since  the  argument, 

Keating,      agree  in  opinion  that  such  question  is  to  be  answered  in 
the  affirmative. 

The  first  objection  raised  against  the  plainti£Ps  right 
to  recover,  and   upon  which  great  reliance  has  been 
placed,  is  an  objection  which,  if  allowed   to  prevail, 
would  be  equally  strong  against  the  plaintiff's  right  to 
recover  damages  in  any  form  of  action,  and  against  anj 
person.     It  is  objected  that  the  plaintiff  below  has  not 
sustained  any  damage  by  the  alleged  transfer  of  the 
stock,  for  that  the  power  of  transferring  stock  is  a  power 
given  by  statute,  and  the  exercise  of  such  power  is  ex- 
pressly restrained  by  the  statute  to  one  mode  only,  viz. 
<*  by  entries  in  the  transfer  books  kept  at  the  Bank," 
which  entry,  it  is  enacted,  ^^  shall  be  signed  by  the 
parties  making  such  transfers,  or  their  attorneys,  autho- 
rized by  writing  under  their  hand  and  seal,"  and  that 
no  other  method  of  transferring  stock  shall  be  good. 
Inasmuch,  therefore,  as  the  supposed  transfer  of  the 
stock  in  question  has  not  been  exercised  by  that  mode, 
the  entry  in  the  transfer  book  kept  at  the  Bank  not 
having  been  signed  by  the  party  making  the  transfer, 
nor  by  any  attorney  authorized  by  writing  under  her 
hand  and  seal,  it  is  contended  that  it  is  altogether  in- 
operative ;  that  the  stock  is  not  taken  cot  of  Mrs.  £oaf- 
itiff^s  name,  but  still   remains  hers  as  fully  as  if  no 
transfer  whatever  had  been  made  thereof;  and  the  case 
of  Davis  v.  the  Bank  ofEngkmdj  2  Biji^.  309,  b  cited 
and  relied  upon  as  an  authority  directly  in  point  in 
support  of  such  proposition ;  but  we  bold,  it  to  be  alto- 
gether unnecessary,  on  the  present  occasion,  to  discuss 
the  proposition  above  advanced,  or  the  authority  of  the 
case  cited  in  support  of  it ;  for  although  the  proposition 
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may  be  true  to  its  full  extent^  and  the  authority  of  tlie 
case  above  cited  in  support  of  it  may  be  free  from  all 
doubt  or  difficulty,  still,  under  the  circumstances  stated 
in  the  special  verdict,  we  are  of  opinion  that  the  plaintiff 
below  is  at  liberty  to  abandon  and  give  up  all  claim  to 
her  former  stock  so  standing  in  her  name,  and  to  sue  for 
the  money  produced  by  the  sale  of  such  stock  as  for  her 
own  money,  ^which  we  think  has  been  sufficiently  traced 
into  the  hands  of  the  defendants  below. 

It  is  unnecessary  to  enlarge  upon  the  extreme  diffi- 
culty, or,  more  properly,  impracticability,  under  which 
Mrs.  Keating  would  be  placed,  if,  as  matters  now  remain, 
she  should  elect  either  to  receive  the  dividends  or  to  sell 
her  stock;  it  is  sufficient  to  observe,  that  the  special 
verdict  finds,  that  when  stock  is  sold,  an  entry  of  the 
transfer  is  made  in  the  Bank  books,  and  the  name  of 
the  purchaser  substituted  for  that  of  the  seller ;  that  the 
dividend  warrants  are  thenceforth  made  out  in  the  pur- 
chaser's name,  who  receives  the  dividend,  and  the  seller's 
name  is  no  further  noticed.  Now  it  is  obvious  that  a 
transfer,  under  a  forged  power,  or  by  an  impostor,  has  all 
the  appearance,  and,  unless  impeached  by  the  genuine 
stockholder  to  the  extent  to  which  the  same  can  be  im- 
peached, the  same  consequences,  as  a  genuine  transfer : 
his  name  is  entered  in  the  Bank  books  as  the  stock- 
holder; the  dividend  warrants  are  made  out  in  his 
name ;  and  he,  as  the  holder  of  the  warrant,  has  the 
right  to  insist  upon  the  payment  of  the  dividends ;  and 
in  this  particular  case  the  special  verdict  finds,  that  it 
is  not  possible  to  distinguish  the  aecounts,  to  the  credit 
of  which  the  plaiutifPs  stock,  so  sold  under  the  power  of 
attorney,  now  stands.  If  the  plaintiff  below,  there- 
fore, were  to  apply  to  receive  pa3mrient  of  the  dividends, 
or  to  sell  the  stock,  she  would  be  met  with  an  in- 
superable difficulty.     Although  the  stock  may,  in  con- 
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1834.        templation  of  law,  still  be  vested  in  her,  it  is  certain  that 

71  she  could  not  either  receive  tlie  dividend  or  sell  the 

Marsh  m     t      i     i 

V,  Stock,  until  she  had  first  compelled  the  Bank  to  pur- 

chase, de  novo,  in  her  name,  an  equal  quandty  of  the 
same  stock. 

Is  she  compelled  to  adopt  this  circuitous  process,  or  is 
she  at  liberty  to  abandon  all  further  concern  with  her 
stock,  and  to  consider  the  price  which  was  paid  by  the 
purchaser  for  that  which  was  her  stock  to  be  her  roonej, 
and  to  follow  it  into  the  hands  of  the  present  defendants 
below? 

This,  as  before  stated,  appears  to  us  to  be  the  questioo 
reserved  for  our  consideration,  and  upon  this  questioo 
we  think  her  at  liber^  to  give  up  the  pursuit  of  the 
stock  itself,  and  to  have  recourse  to  the  price  received 
for  it,  unless  any  of  the  objections  which  have  been 
urged  at  your  Lordships'  bar  should  be  allowed  to  be 
available  under  the  particular  drcumstauces  of  this 
case. 

The  general  proposition,  that  where  a  party  who  fats 
been  injured  has  diiFerent  remedies  against  difieient 
persons,  he  may  elect  which  of  them  he  will  pursue^  b 
not  called  in  question.  If  the  goods  of  A.  are  wroog- 
fuUy  taken  and  sold,  it  is  not  disputed  that  the  owner 
may  bring  trover  against  the  wrongdoer,  or  may  elect 
to  consider  him  as  his  agent,  may  adopt  the  sale,  and 
maintain  an  action  for  the  price;  but  it  is  objected, 
that  such  general  rule  will  not  apply  to  the  present 
case,  on  various  grounds  which  have  been  advanced  on 
the  part  of  the  defendants. 

Those  objections  appear  to  resolve  themselves  sub- 
stantially into  four.  1st,  It  has  been  urged  that  the 
transfer  in  this  case  being  an  act,  not  voidable  only,  but 
absolutely  void,  it  is  incapable  of  being  confirmed  hj 
any  voluntary  election  of  the  party.     2dly,  That  at  all 
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events  in  this  case  such  election  is  taken  away,  upon        1834. 
the  grounds  of  public  policy ;  for  that  the  sale  of  the 
stock  having  been  made  through  the  medium  of  a  felony,  v. 

to  allow  the  maintenance  of  this  action  would  in  effect  Keating. 
be  to  affirm  a  sale  completed  through  a  felony,  and 
would  give  the  plaintiff  a  right  of  action,  arising  imme- 
diately out  of  the  felony  itself.  3dly,  That  it  does  not 
appear,  from  the  facts  found  in  the  special  verdict,  that 
the  money  produced  by  the  sale  of  the  stock  came  to  the 
hands  of  the  present  defendants  under  such  circumstances 
as  would  constitute  it  money  had  and  received  by  the 
defendants  below  to  the  use  of  the  plaintiff;  and,  lasdy. 
That  by  the  subsequent  transactions  between  the  plaintiff 
and  the  Bank  of  England  she  has  lost  any  right  of  action 
against  the  defendants,  if  she  ever  possessed  it. 

The  first  objection  appears  scarcely  to  apply  to  the  pre- 
sent state  of  facts.     It  was  urged  at  the  bar,  that  a  lease 
under  a  power  being  void,  on  account  of  a  non-compli- 
ance with  the  terms  of  the  power,  or  a  lease  under  the 
enabling  statutes  being  void,  on  account  of  the  non- 
observance  of  the  requisites  rendered  necessary  by  those 
acts,  such  void  lease  cannot  be  set  up  or  confirmed  by 
any  act  of  the  lessor;  but  these  instances  only  prove 
that  acts  done  to  confirm  the  lease  itself  are  nugatory : 
and  that  the  estate  of  the  lessee  remains  precisely  the 
same  as  before  such  acts  of  confirmation.     Here  the 
former  owner  of  the  stock  does  not  seek  to  confirm  the 
title  of  the  transferee  of  the  stock.     No  act  done  by  her 
is  done  eo  intuitu  ;  it  is  perfectly  indifferent  to  her  whe- 
ther the  right  of  the  transferee  to  hold  the  stock  be 
strengthened  or  not     She  is  looking  only  to  the  right 
of  recovering  the  purchase  money ;  and  if,  in  seeking  to 
recover  that,  she  does  not  by  her  election  make  the 
right  of  the  purchaser  weaker,  it  can  be  no  objectioa 
that  she  does  not  make  it  better.     In  fact^  however,  the 
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1834.        interest  of  the  purchaser  of  the  stock  is  so  far  collatenilly 
and  incidentally  strengthened,  that,  after  recovering  d)e 

Af  A&SH 

t,.  price  for  which  it  was  sold,  she  would  effectually  be 

Keatin'o.  stopped  from  seeking  any  remedy  against,  or  question* 
ing  in  any  manner,  the  title  of  the  purchaser  of  the 
stock. 

As  to  the  second  objection,  it  may  be  admitted  that 
the  civil  remedy  is  in  all  cases  suspended  by  a  felooy, 
where  the  act  complained  of,  whidi  would  otherwise 
have  given  a  right  of  action  to  the  plaintiff,  is  a  felonioiis 
act.     Upon  this  ground,  Mrs.  Keating  would  have  lost 
any  right  of  action  whidi  she  could  otherwise  have  had 
against  FaunUeroy  for  the  wrongful  sale  of  her  stod, 
without  her  authority,  by  reason  of  the  felony  committed 
by  him,  as  the  means  of  selling  the  stodc.     Bat  this 
principle  does  not  apply  to  the  present  case,  upon  two 
grounds.     1st,  None  of  the  present  defendants  had  any 
privity  or  share  whatever  in  the  felonious  act ;  there  is 
therefore  no  felony  committed  by  them,  in  whidi  the 
civil  right  arising  against  them,  supposing  it  to  cmt, 
can  merge  or  be  suspended;   they  are  innocent  third 
persons.     And,  2dly,  Fawntieroy^  the  person  guilty  of 
the  forgery,  had  suffered  the  extreme  penal^  of  the  law 
before  the  action  was  brought,  not  indeed  for  the  com- 
mission of  this  particular  forgeiy,  but  of  another  of  the 
same  nature ;  and  the  present  plaintiff  having  given  to 
the  Bank  all  the  means  in  her  power  for  prosecutiDg  the 
felon,  it  became  impossible,  without  any  default  m  ber, 
that  he  should  be   prosecuted  and  punidied  for  diis 
felony.     The  case,  therefore,  falls  within  the  prindpk 
laid  down  by,  though  not  within  the  precise  drcmn- 
stances  of,  the  two  cases  that  were  cited  at  the  bar, 
Dawbts  V.  Caccmaghy  Shflt,  346,  and  CroAy  v.  Lamgi 
12  Ef(uL,  409.     As  to  the  aigument,  that  to  affirm  tbtf 
sale  is  to  affirm  a  fdony,  that  point  may  be  considered 
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to  have  been  decided  in  the  cause  of  StoTie  v.  Marsh, 
6  BarfL  8f  Cres.  551,  with  which  decision  we  entirely 
concur.  Lord  Tenterdenj  in  giving  the  judgment  of  the 
Court  of  King's  Bench  in  that  case,  puts  the  question 
(page  565)  in  so  clear  a  point  of  view,  that  it  will  be 
better  to  transcribe  his  words :  —  *^  It  was  contended 
that  the  maxim  of  ratifying  a  precedent  unauthorized 
act,  and  taking  the  benefit  of  it,  cannot  apply  to  a  void 
or  felonious  act,  and  that  here  the  plaintiffs  were  seeking 
to  ratify  the  felonious  act  of  FaunUeroy,  and  were  making 
that  act  the  ground  of  their  demand.  In  this  latter 
assertion  lies  the  fallacy  of  the  defendant's  argument. 
The  assertion  is  incorrect;  in  fact,  the  plaintiffs  do  not 
seek  to  ratify  the  felonious  act ;  they  do  not  make  that 
act  the  ground  of  their  demand.  The  ground  of  their 
demand  is  the  actual  receipt  of  the  money  produced  by 
the  sale  and  transfer  of  their  annuities.  The  sale  was 
not  a  felonious  act,  nor  was  the  transfer,  nor  the  receipt 
of  the  money :  the  felonious  act  was  antecedent  to  all 
thesej  and  was  complete  without  them,  and  was  only  the 
inducement  to  the  Bank  of  Engtand  to  allow  the  trans-* 
fer  to  be  made."  We  think,  therefore,  upon  the  reasons 
above  given,  that  this  second  objection  falls  to  the 
ground. 

But  it  is  objected,  thirdly,  that  the  proceeds  of  the 
sale  of  the  stock  never  came  into  the  hands  of  the  de« 
fendants,  so  as  to  be  money  received  by  them  to  the  use 
of  the  plaintiff;  and  the  consideration  of  this  objection 
involves  two  questions :  —  First,  did  the  money  actually 
come  into  the  possession  of  the  defendants  ?  Secondly, 
if  it  ever  were  in  their  possession,  had  the  defendants  the 
means  of  knowledge,  whilst  it  remained  in  their  hands, 
that  it  was  the  money  of  the  plaintiff,  and  not  the  money 
of  Fauntieroy.  As  to  the  first  point,  the  special  verdict 
finds  expressly,  that  Simpson,  the  broker,  paid  the  sum 
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of  6,013/.  28.  6d.,  being  the  amount  of  the  sum  reoeived 
from  Tarbutt —  deducting  one  half  of  the  usual  commis- 
sion —  by  a  cheque  payable  to  Marsh  and  Co.  into  the 
hands  of  Martin  and  Co.  to  the  account  of  Marsh  and 
Co.,  at  the  precise  time  of  such  payment;  therebre 
there  can  be  no  doubt  but  that  it  was  as  much  money 
under  their  control,  as  any  other  money  paid  in  at 
Martin  and  Co.'s,  by  any  customer  under  ordinary  dr- 
cumstances.  The  house  of  Marsh  and  Co.  might  have 
drawn  the  whole  of  the  balance  into  their  own  hands: 
if  the  same  money  had  been  paid  into  Martin  and  Co/s, 
as  the  produce  of  the  plaintiff's  stock,  sold  under  a 
genuine  power  of  attorney,  it  would  unquestionably  have 
been  received  by  all  the  defendants  to  the  use  of  the 
plaintiff.  It  would  not  the  less  be  money  received  by 
the  partners  of  the  firm,  because — as  found  in  thespedal 
verdict  —  it  was  entered  in  the  account  as  <<  Cash  per 
Fauntkragj^  or  because  it  never  appeared  in  the  house- 
book  or  any  other  books  of  Marsh  and  Co^  but  only  in 
the  pass-book  of  that  firm  with  Mtartin  and  Co.,  or  be- 
cause it  never  came  into  the  yearly  balancing  of  the 
house  of  Marsh  and  Co.,  or  in  any  other  manner  into 
their  books.  Those  several  circumstances  prove  no  more 
than  that  Fauntleray^  one  of  the  partners,  deceived  tbe 
others,  by  preventing  the  money  firom  being  ultimatdj 
brought  to  the  account  of  the  house;  but  as  between 
them  and  the  person  by  the  sale  c^  whose  stod^  it  ms 
produced,  we  think  the  fraud  of  their  partner  Famntkraf, 
in  the  subsequent  appropriation  of  tbe  money,  aflbrds 
no  answer,  after  it  has  once  been  in  their  powor;  and 
that  it  was  so,  appears  to  be  distinctly  stated  in  die 
special  verdict. 

But  it  is  urged,  that  the  present  defendants  had  no 
knowledge  that  the  money  was  the  property  of  tbe  plain* 
tiff,  being  perfectly  ignorant,  as  the  special  verdict  finds 
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of  the  commission  of  the  forgery,  of  the  sale  of  the  stock, 
or  the  payment  of  the  produce  of  such  sale  into  their 
account  at  Martin  and  Co.'s. 

It  must  be  admitted  that  they  were  so  far  imposed 
upon  by  the  acts  of  their  partner,  as  to  be  ignorant  that 
the' sum  above  mentioned  was  the  produce  of  the  plain- 
tiff's stock ;  but  it  is  equally  clear  that  the  defendants 
might  have  discovered  the  payment  of  the  money  and 
the  source  from  which  it  was  derived,  if  they  had  used 
the  ordinary  diligence  of  men  of  business. 

If  they  had  not  the  actual  knowledge,  they  had  all  the 
means  of  knowledge ;  and  there  is  no  principle  of  law 
upon  which  they  can  succeed  in  protecting  themselves 
from  responsibility  in  a  case  wherein,  ^factual  knowledge 
were  necessary,  they  might  have  acquired  it  by  using  the 
ordinary  diligence  which  their  calling  requires. 

As  to  the  last  ground  of  objection  to  the  plaintiff's 
right  to  recover,  it  is  argued,  that  by  the  agreement  into 
which  she  entered  with  the  Bank,  and  under  which  she 
has  received,  from  the  time  of  the  sale,  the  dividends 
which  would  have  become  due,  she  has  disaffirmed  the 
sale,  with  a  full  knowledge  of  all  the  facts,  and  therefore 
cannot  now  be  allowed  to  set  it  up  as  a  valid  sale. 

But  it  appears  to  us,  that  it  is  sufficient  to  look  at  the 
tenns  of  such  agreement,  to  give  an  answer  to  the  objec- 
tion. That  agreement  expressly  reserves  to  Mrs.  Aeoft'i^ 
the  right  to  have  recourse  either  to  the  Bank  or  the 
present  defendants  for  her  remedy,  as  she  may  be  ad- 
vised. It  therefore  leaves  the  question^  whether  the  sale 
be  affirmed  or  not^  completely  in  uncertainty,  until  she 
make  her  election  to  have  recourse  to  the  one  or  the 
other ;  and  the  agreement  is  one  which  causes  no  dis- 
advantage to  the  rights  of  the  defendants,  who,  if  liable, 
can  only  be  liable  once  to  the  payment  of  the  money 


1834. 

Mabsh 

V. 

Keating. 


Keating. 


606  CASES  IN  BANKRUPTCY. 

1834«        actually  received,  whether  the  Bank  have  in  the  mean* 

T  time  advanced  the  dividends  or  not. 

V.  Upon  the  whole,  therefore,  we  b^  to  state  our  opinion 

to  be,  that  upon  the  question  which  has  been  proposed 
to  us  by  your  Lordships,  Ann  Keating  has  the  right  to 
recover  the  produce  of  her  stock  against  the  surviving 
partners  of  the  firm,  who  received  it  under  the  drcom- 
stances  stated  in  the  special  verdict  in  an  action  for 
money  had  and  received  to  her  use. 

The  Lord  Chief  Justice  of  the  Common  Vleas  deaics 
to  have  it  expressly  understood  that  he  fully  concurs  in 
the  opinion  now  delivered. 

The  Judges  having  given  judgment  in  another  case, 
the  following  observations  were  made  by  the  Lord 
Chancellor : 

Lord  Chancellor  :  —  I  was  not  present  when  de 
Learned  Judges  gave  their  opinion  in  the  case  of  Marsh 
and  Keating,  which  was  a  case  of  considerable  impOTt- 
ance,  and  on  that  account  was  veiy  fit  to  be  brou^t 
here,  and  it  was  in  consequence  of  that  I  recommended 
it  should  come  here  when  it  was  before  me  in  the  Gnut 
of  Chancery.  The  Learned  Judges  have  all  agreed  in 
opinion,  in  support  of  the  judgment  below ;  I  therefore 
move  your  Lordships,  that  the  judgment  be  affirmed, 
but  at  the  same  time  without  costs,  in  oonsiderau'an  of 
the  importance  of  the  question,  and  the  opinion  of  the 
Court  below  having  been  in  favour  of  taking  the  sense 
of  your  Lordship's  House. 

Judgment  afiirmed,  witliout  costs. 
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Ex  parte  HETHERINGTON.— In  the  matter  of       C.of  R. 

GLOSSOP.  ^^-  20, 

1833. 

IVlR.  BLIGH  for  the  bankrupt  {Glossop):  —  In  this  Where,  on -a 
case  a  petition  to  stay  the  bankrupt's  certificate  has  been  [he*cert£ficate  ^ 
presented  by  a  creditor  named  HetheringUm^  but  only  the  bankrupt's 
served  one  day  before  the  day  for  which  it  was  an-  quested  delay, 

J       rrn  ^  i*       •         •      /•       i  >nd  undertook 

swered.     Ihe  present  apphcation  is  for  leave  to  pre-  to  serve  the 
sent  a  cross  petition  for  its  allowance  on  the  s^round  of  P«t>^onon  the 

^  o  bankrupt,  the 

non-service,  and  that  it  may  be  heard  to-morrow.  latter  oanoot 

aftervirards  have 
the  petition 

Sir  George  Rose :  —  In  reply  to  the  affidavits  filed  by  called  on,  out  of 

^v  .  .  .  r     1  •  •  1       turn,  to  be  dis- 

the  petitioner  in  support  of  the  petition  to  stay,  the  missed  for  want 
bankrupt  has  filed  an  affidavit  allied  to  be  scandalous,  of  P««^»nal  ?««■- 

*  o  '   vic^  according 

and  a  reference  is  pending  as  to  that;  but  for  that  the  to  ex  parte 
petition  would  have  been  heard  before  this,  consequently  25s,  and  « 
the  delay  is  caused  by  the  bankrupt.     Under  these  cir-  ^i^J^'T^* 
cumstances  it  becomes  a  question  for  consideration,  whe-  l>*g-  i^i. 

Semble,  thst 

ther  you  can  appear,  and  ask  to  be  heard  r  the  rule,  that  a 

bankrupt  can- 
Mr.  Bligh:  —  The  order  of  reference  was  improperly  necessity  of  per- 
obtained,  not  having  been  made  on  the  application  of  ^^titTon'to  ^^ 
the  party  scandalized.     Ex  parte  PelAatnj  Mont.  209,  ***y  ^^  certifi- 

.  cate,  does  not 

decides  that  the  party  scandalized  must  apply.  apply  when  a 

professional 
man  is  inter- 

The  Chief  Judge:  —  There  certainly  is  a  dictum  posed. 
to  that  effect  by  the  Vice-Chancellor  in  ex  parte  Pel- 
ham  (a),  but  there  is  also  a  dictum  the  other  way  by  Lord 
Eldan.  {b) 

(a)  Mont.  209.  either  in  a  suit  or  in  this  pro* 
(i)  In  ex  parte  Simpson,  1 5  Ves.  ceeding  (in  bankruptcy)  allcga- 
476,  •*  I  do  not  think,  with  refe-  tions  bearing  cruelly  upon  the 
rence  to  this  subject  of  scandal  in  moral  character  of  individuals, 
proceedings,  that  any  application  and  not  relevant  to  the  sub- 
by  any  person  is  necessary.  The  ject,  shall  not  be  put  upon  the 
Court  ought  to  take  care  that  record. 
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18S3.  Sir  George  Rose :  —  And  I  always  have  understood 

""""         the  practice  to  be,  that  any  person  might  apply. 

Ex  parte 

HXTHBRXHGTOK. 

In  the  matter       The  Chief  Judge  :  —  But  I  am  of  opinion,  that  tk 

Globsop.      objection  of  want  of  service  overrules  all  questions  cod- 

nected  with  affidavits.     But  notice  has  not  been  given 

to  the  other  side.     Let  notice  be  given,  and  renew  this 

application,  (a) 

Dec.  21,  ^^*  Montagu  and  Mr.  Bligh   renewed  the  applica- 

tion :  —  The  rule  always  has  been,  and  it  is  to  be  hoped 
always  will  continue  sirictissimi  juris,  that  a  petition  to 
stay  the  certificate  must  be   personally  served  on  the 
bankrupt  two  clear  days  before  that  appointed  for  the 
hearing;  ex  parte  Notky,  1  GLSfJ.  63,  S.C.,  2Jac,l[W. 
220 ;  ex  parte  Kendall,  1  Ves.  §*  B.  544,  S.  C,  2  Rotej 
115 ;  ex  parte  CouR)ourn,  2  Bose,  IS7;  ex  parte  Bosanqwt, 
1  Mont.  8f  Gregg.  Dig.  161.     So  strict  is  this  rule  that 
the  bankrupt  cannot,  by  any  act  of  his,  waive  the  neoes' 
sity  of  personal  service,  admitting  the  receipt  of  the 
petition  is  not  a  waiver;  ex  parte  Fumivaly  1  GLIfJ* 
254 :  nor  is  filing  affidavits  or   applying  to  have  the 
petition  advanced ;  ex  parte  Groom,  Buck,  40 ;  ex  parte 
Kendall,  1  Ves.  §-  B.  544;  ex  parte  Harford,  Buck,  88. 
The  bankrupt  might  have  waited  till  the  petition  vas 
called  on,  when  it  would  be  dismissed  with  costs;  a 
parte  Hopley,  2  Jac.  Sf  W.  222 :  but  he  preferred  making 
the  present  application,  that  his  certificate  may  be  forth- 
with allowed,  following  ex  parte  Moore,  1  GL  jr  J.  259, 
and  ex  parte  Brenchly,  1  Mont,  jf  Gregg.  Dig.  161. 

Mr.  Chandless  for  the  petitioner :  —  As  to  the  service, 
the  petition  was  answered  on  the  29th  of  November. 

(a)  In  strictness  a  cross  petition  was  necessary,  but  it  was  tgntA 
to  waive  that  form  in  order  to  save  expence. 
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On  that  day  a  letter  was  sent  to  Braham^  the  solicitor         1833. 

to  the  bankrupt,  stating  that  the  petition  had  been  pre-        , " 

sented,  and  requesting  that  a  day  might  be  appointed   Hictheringto». 
when  the  bankrupt  might  be  served.      On  the  5th  of  '"  t^e^  matter 
December  the  solicitor  to  the  bankrupt  came  to  Raw^       Glossop. 
&Vs  office,  requesting  that  the  hearing  might  be  post- 
poned on  account  of  a  domestic  affliction ;  and  he  wrote 
a  letter,  in  order  to  furnish  evidence  of  his  request,  at 
the  same  time  he  expressly  undertook  to  serve  his  own 
client  the  bankrupt.      Under  these  circumstances  it  is 
submitted  the  application  cannot  be  entertained. 

Mr.  Bligh  in  reply  (Mr.  Montagu  having  left  the 
Court) :  — 

The  general  rules  of  practice  are  not  denied;  and  the 
question  is,  whether  the  bankrupt  were  personally  served 
two  days  before,  or  whether  any  thing  has  be6n  done  to 
waive  service. 

The  petitioner  was  aware  of  the  existence  of  the  rule, 
and  knowing  it,  and  that  the  bankrupt  could  not  be 
found,  he  ought  to  have  applied  to  substitute  service. 
Ex  parte  Harrison^  1  GL  §*  J".  71  ;  ex  parte  Hopley^ 
2  Jac,  §•  Walk.  222.  The  letter  in  question,  which  asks 
the  bankrupt's  own  solicitor  to  serve  the  petition  on 
him,  was  dated  the  7th,  and  the  petition  was  answered 
for  the  9th,  so  that  in  any  event  the  petition  was  not 
served  in  time. 

The  Chief  Judge  :  — 

I  understand  the  facts  of  the  case  to  be  as  follow :  On 
the  5th,  Braham,  the  solicitor  to  the  respondent,  called 
on  BawlinSy  the  solicitor  to  the  petitioner,  and  asked  that 
the  petition  might  stand  over  on  account  of  a  domestic 
affliction;  wliereon  Bnwlins  requested  him  to  write  a 
Vol.  I.  R  R 
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18S3.        letter,  in  order  that  he  might  be  furnished  with  evidence 

of  the  fact ;  this  letter  was  accordingly  written  by  Bra- 

Hethirihgton.  ham^  and  sent  on  the  6th,  on  which  day  BawUm  re- 
in the  matter  quested  Braham  to  serve  his  {BrahanCs)  own  client,  the 
Glossop.      bankrupt,  which  he  verbally  agreed  to  do. 

As  to  the  general  rule  there  is  no  doubt.  But  none 
of  the  cited  cases  apply  where  the  want  of  service  arises 
from  the  conduct  of  the  bankrupt  or  his  solicitor. 

On  the  5th  an  application  for  delay  was  made  by  the 
bankrupt's  solicitor,  by  which  the  petitioner  was  lulled 
into  security,  and  moreover  the  bankrupt's  solicitor  then 
gave  a  verbal  undertaking  to  serve  his  client. 

Under  all  these  circumstances,  this  is  not  a  case  in 
which  the  petition  ought  to  be  called  on,  out  of  its  turn, 
in  order  to  be  dismissed. 

Sir  John  Cross: — The  first  step  towards  delay  was 
taken  by  the  bankrupt's  solicitor.  When  the  respondent 
asked  for  a  week's  delay,  did  he  not  give  a  week  more  to 
serve  in  ?  If  so,  he  was  served  in  time.  I  therefore  can 
perceive  no  reason  for  granting  the  present  application. 

Sir  George  Rose :  — 

The  Court  ever  has  been,  and  probably  ever  will  be, 
indulgent  in  cases  of  certificates.     The  rule  is,  tliat  the 
bankrupt  must  be  personally  served  at  least  two  clear 
days  before  the  day  appointed  for  the  hearing,  and  that:: 
the  bankrupt  himself  cannot  waive  the  necessity  for  su 
service.     But  it  is  very  different  when   the  bankrup- 
moves  to  advance  the  petition,  in  order  to  have  it  di 
missed  for  want  of  service. 

When  the  petition  comes  before  the  Court  in  regul 


course,  the  objection  of  want  of  service  may  be  start-j^ 
and  will  be  disposed  of.     But  I  would  beg  to  suggest; 

6 
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lat  though  ex  parte  Fumival,  1  GL  §*  J.  254,  decides         1834. 

lat  the  bankrupt  cannot  himself  waive  the  necessity  of         

ersonal  service,  and  is  not  bound  by  admission  of  other   Hethk&ington. 
jrvice,  yet  that  is  because  merchants  and  traders  are   '"  the  matter 
3t  expected  to  know  the  rules  of  practice,  and  are       Glossop. 
dinformed  of  the  protection  they  may  be  entitled  to 
lereunder,  and  that  it  might  be  very  different  when  a 
rofessional  man  is  interposed  who  is  aware  of  the  rules 
:  practice.     In  this  case  the  solicitor,  who  knew  that 
le  petition  must  be  personally  served,  undertook  so  to 
jnre  it. 

It  would  have  been  more  regular  to  have  brought  on 
le  present  question  on  petition,  but  die  Court  has 
itertained  it  on  motion,  such  being  by  arrangement, 
ad  to  save  expence. 

Motion  dismissed,  with  costs  against  the  bankrupt, 
but  their  payment  to  be  suspended  till  the 
hearing  of  the  petition,  (a) 

(a)  On  the  12th  of  January  1834  the  petition  came  on  in  regular 
>urse,  and  was  dismissed,  the  petitioner  not  appearinir. 
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SITTINGS   AFTER  TRINITY  TERM  1834. 


Ex  parte  MUNK.—  In  the  matter  of  MUNK. 
C.  of  R. 

June  23,       J^  JJIS  was  a  petition  to  supersede,  presented  by  the 

1834.        11 

bankrupt. 

A  commission  ^^.  ...  t  .      ,r*«^  i  i_  J- 

held,  under  the  I  "6  commission  issued  in  1824,  and  was  subsequentnr 
nl7r,!!S.'  transferred  to  C.  F.  Williams  esq.,  by  whom  Mr.  Jcaw 
able,  though       Clark  was  appointed  official  assignee.    In  May  1829  the 

there  were  not     ,       .  ,  ,  .  .  i_  •  J 

the  requisites  to  bankrupt  brought  an  action  against  the  assignee  aoa 
support  It,         messenger,  in  which  he  was  nonsuited.    In  October  1827 

he  presented  a  petition  to  supersede,  which  was  dismissed 
with  costs,  which  were  not  paid.  In  February  18S1  he 
presented  another  petition  to  supersede  or  for  an  issue, 
which  was  dismissed  with  costs,  which  were  not  paid. 

In  January  1833  an  action  was  brought,  in  order  to 
try  the  validity  of  the  commission,  in  which  the  bank- 
rupt was  plaintiff,  and  the  official  assignee  defendant, 
to  recover  rent  received  by  the  latter,  A  verdict  wis 
found  in  favour  of  the  petitioner,  on  the  ground  of  there 
being  no  good  petitioning  creditor's  debt. 

In  Trinity  Term  following  a  new  trial  was  ordered. 

The  case  was  argued  for  a  new  trial  on  the  foDowing 
case,  stated  for  the  opinion  of  the  Court,  as  reported  m 
10  Bing.  102. 

This  was  an  action  brought  to  recover  the  sum  of  80^ 
for  money  had  and  received  by  the  defendant  to  the 
plaintiff's  use.  A  commission  of  bankrupt  issued  against 
the  plaintiff,  dated  1824,  and  the  defendant  was  after- 
wards  appointed  official  assignee  under  the  commission. 
The  80/.  claimed  in  this  action  was  received  from  the 
tenant  of  the  plaintiff's  estate  by  the  defendant  as  official 
assignee,  and  as  such  he  signed  the  receipt  for  the 
amount.    The  plaintiff  had  applied  to  a  commissioner  (^ 
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erupt  to  appoint  an  official  assignee  to  investigate  if        1834. 
debt  were  due  to  the  petitioning  creditor,  to  enable        

TCI      4vir/^ 

the  plaintiff^  to  dispute  the  validity  of  the  commis-         Munx. 

It  was  agreed  to  be  taken  as  fact,  for  the  purpose  ^"  *^®  matter 
lis  case,  that  the  plaintiiF  was  not  a  bankrupt  at  the         Munk. 

the  commission  of  bankrupt  issued.  The  question 
the  opinion  of  the  Court  was,  first,  whether  the 
idant  were  liable  in  this  action,  the  money  sought  to 
^covered  having  been  received  by  him  in  his  cha- 
ir of  official  assignee;  and,  secondly,  whether  the 
tcation  made  by  the  plaintiff  as  above  would  preclude 
from  maintaining  the  action. 

he  cause  was  again  tried  on  the  5th  of  December, 
1  the  jury  again  found  that  there  was  not  a  good 
ioning  creditor's  debt.  The  bankrupt  also  brought 
iCtion  in  the  Exchequer  against  the  tenant  of  the 
i  estate,  to  recover  rent  due  subsequently  to  that 
ived  by  the  official  assignee ;  the  tenant  interpleaded, 
finally  an  order  was  made  for  payment  out  of  court 
le  bankrupt  of  the  rent. 

I  November  1833  the  bankrupt  petitioned  the  Court 
(.eview  to  supersede,  but  the  hearing  was  stayed  till 
ad  cleared  his  contempt  by  paying  the  costs  of  the 
er  petitions. 

his  was  another  petition  to  supersede, 
be  two  creditors'  assignees  consented  to  the  super- 
is,  but  the  official  assignee  refused  to  consent. 

r  George  Rose :  —  Why  did  the  official  assignee 
id  the  action  without  first  coming  to  this  Court  to 
ve  directions  how  he  should  act  ? 

r.  Bacon:  —  He  took  the  advice  of  the  commis- 
rs« 

T.  Stvanslon  for  the  petition :  —  There  have  been 

R  R  3 
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18S4.        two  verdicts  against  the  commission,  which  is  mvalid,  for 

want  of  a  petitioning  creditor's  debt.     The  assignees  are 

MuNK.        convinced   the   commission    cannot  be  supported,  and 

In  ihe  matter  consent  to  the  supersedeas ;  the  official  assignee  alone 

MuNK.        resists,  as  he  before  defended  the  action,  in  which  he 

was  wrong,  as  the  verdict  against  him  proves.    It  always 

was  of  course,  before  the  Lord  Chancellor,  to  supersede 

after  verdicts  against  the  commission. 

Mr.  Bacon  for  the  official  assignee. 

Per  Curiam :  — 

This  commission  issued  ten  years  ago.  Two  petitions 
to  supersede  by  the  bankrupt  have  been  dismissed,  and 
the  hearing  of  a  third  stayed,  and  now  he  petitions,  for 
the  fourth  time,  on  the  groimd  of  a  verdict  against  the 
commission  in  an  action  against  an  official  assignee  who 
was  appointed  on  his  special  application ;  and  on  the 
strength  of  this  verdict  in  his  favour  he  comes  to  SQpe^ 
sede,  without  stating  any  thing  to  enable  the  Court  to 
judge  of  the  propriety  of  the  action  or  of  the  verdid 
It  has  been  urged  this  Court  must  supersede  after  a 
verdict  against  the  commission.  Such  is  not  the  case. 
A  verdict  is  only  a  strong  circumstance  of  inducement. 
Even  putting  the  verdict  here  as  a  judgment,  and  there- 
fore conclusive,  yet,  after  ten  years  have  elapsed,  after 
the  active  acquiescence  of  the  bankrupt  in  procuring  tlie 
ap(X)intment  of  an  official  assignee,  and  after  the  dismissil 
of  the  former  petitions,  this  Court  would  do  wrong  ^ 
encourage  the  present  application. 

This  petition  must  be  dismissed,  and,  though  the  petn 
tioner  be  a  bankrupt,  with  costs  to  the  official  ass^inee. 

Petition  dismissed,  with  costs. 
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Ex  parte  BALDWIN In  the  matter  of  DUNCAN      j^^ 

NEIL  SMITH.  1834. ' 

¥1  ^  ^  ^  ^  The  Court  can 

1  HIS  was  a  petition  to  reverse  the  decision  of  a  sub-  inverse  the  de- 
iivjsion  court,  which  had  expunged  a  proof;  and  a  cross  division  Court' 
)etition  to  confirm  the  decision.  ?"  •  ™*^^  °^ 

tact  as  to  ex* 

It  was  presented  under  6  Geo.  4,  c.  16,  s.  60,  which  pungingaproof, 

^  .     .  1  1      that  not  beine 

[ives  to  commissioners  power  to  expunge,  but  expressly  within  sect,  so 
eserves  to  each  party  a  right  to  petition  against  the  ^ll^^^'^' 
letermination  of  the  commissioners. 


Mr.  J.  Russell  and  Mr.  Bethellj  for  the  creditors  who 
ad  applied  to  expunge,  objected  that  the  Court  had  not 
irisdiction. 

The  1  &  2  W.  4,  c.  56,  s.  30,  enacts,  «  that  any  one 
f  the  said  commissioners,  if  he  think  fit,  may  adjourn 
le  examination  of  a  proof  of  debt  to  be  heard  before  a 
ibdivision  court,  which  said  court  shall  proceed  with 
ich  examination,  and  finally  and  without  any  appeal, 
Kcept  upon  matters  of  law  or  equity,  or  the  refusal  or 
le  admission  of  evidence,  shall  determine  upon  such 
nxxf  of  debts." 

This  appeal  is  on  a  question  of  fact,  not  of  law  or 
quity,  and  therefore  cannot  be  entertained.  [The 
3hibf  Judge: — That  section  refers  to  the  admission 
r  rejection  of  proofs.  This  is  a  question  as  to  ex- 
uoging  a  proof:  is  that  within  the  section  ?]  If  see- 
on  30  relate  to  proo&  only,  and  have  no  reference  to 
i^es  of  expunging,  then  this,  which  was  an  expunging, 
tt  done  coram  non  Judice:  but  the  other  side  have 
It:&iesced  in  allowing  that  it  was  coram  judice,  and 
*^  seek  to  appeal  as  to  a  matter  of  fact,  which  they 
^^ot  do. 

R  K    4 
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Section  30  does  not  apply  to   cases  of  expunging  1834. 

which    may   happen   to   be   referred   to  a  subdivision  

court,  but  only  to  cases  of  proof  so  referred ;  we  are  Baldwin. 

consequently  bound  to  hear  this  petition,  no  express  ^"  ^^^  matter 

words  having  been  used  to  deprive  us  of  jurisdiction  in  Smith. 
the  present  case. 

Objection  overruled. 


Ex  parte  BALDWIN.— In  the  matter  of  DUNCAN      C.  of  R. 

NEIL  SMITH.  J^^  24, 

1834. 

1  HIS  was  an  appeal  from  a  subdivision  court  as  to  ^"  application 

^^  to  examine  vwa 

expunging  a  proof.     See  ante,  page  615.    Mr.  Swanston  wcc  should  be 
and  Mr.  Montagu  having  concluded  the  case  on  affidavit,  petition  is  heard 
the  Court  declared  that  there  was  not  sufficient  evidence  ^^^^^ 

Ex  parte 

to  overrule  the  decision  below ;  whereon  Mr.  Swanston  Armsby,  2  Dea. 

4f  C%.  120,  and 

and  ^v.  Montagu  for  the  petitioner  asked  that  a  vixxi  Anon^^lha, 
voce  examination  might  be  had.  *  rrectld^' 

Per  Curiam : —  You  are  now  too  late ;  the  application 
should  have  been  made  before  the  case  was  heard  on 
affidavit ;  the  Court  cannot  permit  a  party  to  conclude 
his  case  on  affidavit,  and  when  he  finds  the  Court  against 
him,  then  to  have  a  vivd  voce  examination. 

Mr.  Swanston  and  Mr.  Montagu : — The  practice  is  to 
bear  first  on  affidavit,  and  then,  if  necessary,  to  have  a 
viva  voce  examination,  as  was  settled  in  ex  parte  Amisby, 
2  Dea.  8f  Ch.  120,  where  an  application  was  made  to 
isBue  process  for  a  vivd  voce  examination  in  the  first  in- 
stance, but  the  Court  refused  until  the  case  had  first  been 
heard  on  affidavits,  when  they  would  be  more  competent 


Smith. 
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1834.        to  decide  whether  such  an  examination  were  necessary 

Ex~parte     ^"^  ^®  same  was  held  in  Anon.j  2  Dea.  §•  Ch,  140. 

Baldwin. 
In  the  matter 

of  Per  Curiam :  —  An  application  to  have  witnesses  ex- 

amined viva  voce  may  be  made  at  any  time  before  the 
hearing;  such  is  the  general  rule  of  practice,  which,  like 
all  other  general  rules,  must  sometimes  give  way  to  cir- 
cumstances. The  cases  referred  to  are  not  reported 
sufficiently  at  length ;  the  Court  did  not  lay  down  any 
general  rule,  but  the  decisions  were  in  consequence  of 
peculiar  circumstances  which  arose  in  those  cases. 

Mr.  Bethell  {amicus  Curue) :  —  Having  been  coansel 

in  ex  parte  Armsby  in  the  matter  of  Lordj  I  am  enabled 

to  state  that  the  facts  of  that  case  were  as  follow  :  — 

Numerous  and  long  affidavits  were  filed  on  both  sides, 

which  were  contradictory,  and  a  motion  was  made  before 

the  hearing,  on  the  ground  of  this  contradiction,  that 

an  issue  might  be  had  at  which  the  witnesses  would  be 

examined  viva  voce,  instead  of  the  case  being  heard  on 

petition  and  affidavit ;  but  the  Court  said,  as  the  case 

had  gone  so  far,  it  would  not  then  order  an  issue,  bat 

would  first  hear  the  petition  and  affidavits ;  and  if  any 

contradiction  appeared  on  the  evidence,  the  Court  would 

then  order  an  issue. 

The  Chief  Judge: — That  is  my  impression  of  what 
took  place ;  the  expence  to  which  the  parties  had  already 
been  put  by  the  affidavits  also  influenced  me. 
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Ex  parte  JARVIS,  one,  &c.  —  In  the  matter  of         C.  of  R. 

ELLIOT.  Jtdy  4, 

1834. 

M  R.  SWANS  TON :  —  On  the  26th  of  June  a  country  Unopened  fiat 
fiat  issued  on  the  petition  of  Thomas  Hazelwood  and  ^J^with^ 
Thomas  Turner.     This  fiat  is  not  yet  opened.  ^^^^^  pap«'*- 

The  solicitor,  in  making  out  the  bond  and  affidavit, 
described  them  as  Thomas  Hazdtvood  of  Withybrooke, 
in  the  county  of  Warwick,  farmer  and  grazier,  and 
Thomas  Turner  his  partner,  meaning,  by  "  his  partner," 
that  he  was  his  partner  in  this  particular  debt,  that  is, 
the  debt  was  owing  to  them  jointly.  The  office  thus  de- 
scribed the  petitioning  creditors  in  the  fiat : — "  Thomas 
Hazelwood  and  Thomas  Turner  of  Withybrooke,  in 
the  county  of  Warwick,  farmers  and  graziers,  and 
partners." 


Tliis  is  a  petition  that  the  fiat  might  be  amended, 
altering  the  description  to  that  in  the  docket  papers. 

Ordered  accordingly,  (a) 


Ex  parte  DUN  ST  AN.— In  the  matter  of  C.  of  R. 

DUNSTAN.  J^ly  5, 

1834. 

A  CREDITOR  had  given  a  power  of  attorney  to  5iwn*fe,  thata 
A,  B.  to  sign  the  bankrupt's  certificate^  which  he  signed  signed  the  certi- 
accordinc^l y-     When  the  certificate  came  to  the  office,  it  ^^^^  ^^  ^^^^' 

^ ''  ^  ^  ney,  cannot  stop 

was  discovered  that  there  was  no  affidavit  verifying  the  the  certificate  by 

subsequently 

withholding  an 
{a)  It  will  be  observed  that  the  error  arobe  in  the  office,  and  that  .iffidavit  verify- 
there  were  the  docket  papers,  which  were  correct,  to  amend  by.         inghissignaiurc 

to  the  power. 
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1834.        execution  of  the  power  of  attorney,  whereon  the  power 

was  sent  back  to  the  creditor,  accompanied  with  a  draft 

DuNSTAN.      ^f  ^^^  requisite  affidavit ;  these  the  creditor  now  refused 

In  the  matter  ^o  return,  and  endeavoured  to  make  terms.     This  was 
of  .  . 

DuNSTAN.     a  petition  for  an  order  on  the  creditor  to  deliver  up  the 

power  and  affidavit,  or  that  the  certificate  might  pass 

without  the  signature  of  the  creditor. 

The  creditor  was  served,  but  did  not  appear. 

Mr.  Prendergast  for  the  petition. 

Ordered,  That  the  certificate  be  received  in  the 
office,  and  remain  there,  and  notice  be  given  to  die 
creditor  of  this  onler,  and  that  he  may  oppose  die 
allowance  of  the  ceitificate  if  he  think  fit ;  at  the  end  of 
twenty-one  days  the  petitioner  to  be  at  liberty  to  apply 
again  to  the  Court,  and  the  petition  to  stand  over  io 
meantime. 


C.  of  R. 
Julyb, 
1834. 

A  mortgagee  ot 
a  term  gare  an 
equitable  mort- 
gage^  and  sub- 
sicquently  pur- 
chased ti>e 
equity  of  re- 
demption. 
HeM.  that  the 
equHable  mort- 
gagee waa  en* 
titled  to  a  sale 
of  the  equity  of 
redemption,  if 
it  be  rejected  by 
the  assignees. 


Ex  parte  TUFFNELL,— In  die  matter  of  WATTS 

rVAT^TSy  being  mortgagee  of  an  estate  under  a  demise 
by  way  of  mortgage  for  500  years,  deposited  the  mort- 
gage deed  with  Tuffheiij  in  order  to  give  him  an  eqaitabk 
mortgage  for  800/.  JVatis  afterwards  purchased  die 
equity  of  redemption. 
Jfatts  became  bankrupt. 

Mr.  Beaumont :  —  This  is  a  petition  by  Tuffndly  prty- 
ing  he  may  be  declared  equitable  mortgagee,  and  fort 
sale,  not  of  the  mortgage  term  only,  but  of  the  eqaitv  of 
redemption  which  had  been  purchased  by  WattSj  as  die 
de|K)sit  of  title-deeds  is  not  a  conveyance,  bat  a  trsns- 
action  giving  a  lien  for  the  full  amount  of  the  suoi 
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intended  to  be  secured  thereby,  and  that  the  re-delivery         1834. 
of  the  deeds  cannot  be  enforced  until  the  whole  sum  so 

J  I  -1  -^J^  parte 

secured  be  paid.  Tuppnell. 

In  the  matter 
of 
Per  Curiam  :  —  Take  the  usual  order ;  that  is,  for  a         Watts. 

sale  of  the  property  in  the  mortgage  security  contained. 

If  the  assignees  do  not  take  the  equity  of  redemption 

and  pay  off  TuffheU^  there  is  no  doubt  he  may  put  up  for 

sale  the  whole  interest  of  the  bankrupt  in  the  premises. 

In  that  case  the  assignees  will  join  in  the  conveyance  to 

the  purchaser. 


Ex  parte  APLE.  —  In  the  matter  of  FRIEND.  C.  of  R. 

Jtt/yll, 
jyi  R.  MONT  AG  U  applied  for  the  usual  order  in  the  case         1834. 

of  equitable  mortgages.  The  mortgage  was  of  an  equitable    ^  ^®8^  "^^"^ 

estate,  but  there  was  a  regular  mortgage  deed.  equitable  estate 

lA  within  Lord 
Lougbborough's 

Per  Curiam: — This  is  a  legal  mortgage  of  an  equitable  general  order, 
estate,  which  the  commissioner  can  order  to  be  sold  under 
Lord  Loughborough's  order.    What  necessity  is  there  to 
apply  to  this  Court? 

Mr.  Sturgeon  (who  consented  for  the  assignees)  said, 
many  persons  entertained  doubts  upon  the  subject. 

Per  Curiam :  —  Is  there  any  ground  for  the  doubt  ? 
However,  as  the  petition  has  been  presented,  the  order 
may  be  made. 

Ordered. 
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C.  of  R.      Ex  parte  JOHNSTON,  on  behalf  of  the  Hibernian  Joint 

JWy  1 1,  Stock  Company.  —  In  the  matter  of  COHEN. 

1834.  ^^ 

Special  case  sent  IN  this  case  the  commissioner  did  not  give  any  judg- 
aioner  must  be  i^^i^^  ^ut  directed  the  facts  to  be  set  forth  in  a  special 
brought  on        c^s^^  for  the  decision  of  the  Court  of  Review. 

upon  petiuon. 

On  a  former  day  Mr.  Uoyd  applied  to  the  Court  for 

dishonour  of  a  direction  how  to  proceed  to  have  the  case  set  down  for 
bill  miMt  be  sent  anmment,  this  beincr  the  first   instance  in  which  the 

to  the  house  of  . 

a  bankrupt  in-  Court  of  Review  had  thus  been  called  on  for  its  jodg- 
hebe'notUiei^.  m^nt  on  a  special  case,  which  had  been  prepared  in 
^   ."~"         pursuance  of  the  1  &  2  W.  4,  c  56,  s.  2,  which  enacts, 

Theholdermust   ^  ^  j  »  ^ 

use  due  diU>  '^  that  all  such  matters  to  be  heard  and  determined  in 
nodoe;  tbT*  ^^  ^^^  Cqurt  of  Review  shall  be  brought  on  byway 
©flfect  thereof  is   ©f  petition,  motion,  or  specud  owe,"  &c.     The  Court 

another  thing.         ,    ■  , 

directed  that  the  special  case  should  be  stated  on  a 

giTMTtothe  petition,  adding  the  fact,  that  the  commissioner  had 
messenger,  if  in  directed  a  special  case,  and  praying  the  judgment  of 

the  Court  thereon ;  and  that  such  petition  should  be 

the  neocssity'of   ^^^^  answered,  filed,  and  served  as  usual. 

giving  notice  to       fhis  day  the  case  came  <hi  for  ariniment.     Tlie  fol- 

the  assignees  ?  "^  ^  ^ 

lowing  are  the  facts  as  stated  in  the 

SPECIAL  CASE. 

In  the  year  1832,  and  for  some  time  previously,  the 
l>ankrupt  Cohen  carried  on  the  trade  of  a  jeweller,  at  a 
certain  house  and  shop  situate  at  14,  Lower  Onnond 
Quay,  in  the  City  of  Dublin ;  and  when  in  London, 
from  time  to  time  he  conducted  the  same  trade  in  Bmy 
Street,  St.  Mary  Axe.  The  Hibernian  Joint  Stock 
Loan  Company  b  a  joint  stock  company  duly  autho- 
rized by  act  of  parliament  to  sue  and  be  sued  in  the 
imme  of  their  secretary,  and  carrying  on  the  buancss  oT 
l)ankei*s  in  Dublin. 
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The  bankrupt  had  a  discount  account  with  this  com-        1834. 

pany,  and  upon  the  24th  of  January  1633  the  company        

held  various  bills  of  exchange  and  promissory  notes,  all      Johnston. 
of  which  had  been  duly  discounted  by  the  company  for  '"  the  matter 
account  of  the  bankrupt,  and  had  been  duly  indorsed        Cohen. 
and  delivered  by  him  to  the  company. 

On  the  24th  of  January  1833  the  bankrupt  quitted 
Dublin  and  came  to  London,  leaving  at  that  time  his 
house  and  shop  in  the  care  of  his  wife  and  clerk,  who 
resided  therein. 

On  the  6th  February  1833  a  fiat  was  awarded  against 
the  bankrupt,  by  the  name  and  description  oi  Joseph  Wolfe 
Cohen  of  Lower  Ormond  Quay,  in  the  city  of  Dublin, 
and  of  Bury  Street,  St.  Mary  Axe,  in  the  city  of  Lon- 
don, wholesale  jeweller  and  factor,  dealer  and  chapman, 
under  which,  on  the  8th  of  the  same  month,  he  was  duly 
declared  a  bankrupt;  and  the  same  was  advertised  in 
the  London  Gazette  of  that  night ;  and  Patrick  Johntton 
was  duly  appointed  the  official  assignee  of  his  estate 
and  effects. 

The  messenger  under  the  fiat  was  sent  to  Dublin  to 
take  possession  of  the  bankrupt's  house,  shop,  and  pro- 
perty, where  he  arrived  upon  the  11th  of  February,  and 
remained  there  until  the  13th  of  March  following, 
during  which  time  he  superintended  the  removal  of  the 
bankrupt's  property  from  Dublin  to  London.  The 
shop  during  that  time  continued  closed,  and  no  business 
was  carried  on  upon  the  premises  during  the  above 
period  ;  but  the  house,  to  which  the  shop  was  attached, 
was  open,  and  various  messages  and  letters  were  received 
by  the  messenger  relating  to  the  bankrupt's  affairs ;  and^ 
upon  the  messenger  quitting  possession  of  the  premises, 
he  left  the  same  in  the  occupation  of  the  wife  of  the 
bankrupt  and  his  family.  The  Hibernian  Loan  Com- 
pany had,  however,  no  notice  that  the  messenger  was 
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1834.  so  in  possession,  Upon  the  21st  of  February,  Horf, 
""""^  Joseph^  and  King  were  appointed  creditors'  assignees; 
Johnston,  but  the  company  had  no  notice  that  they  had  been  so 
In  the^matter  appointed.  The  bankrupt  did  not  return  to  Dublin 
Cohen.  until  after  the  12th  of  April  1833,  when  he  passed  his 
last  examination  under  the  fiat.  All  the  bills  of  ex- 
change and  promissory  notes  so  discounted  by  the 
Hibernian  Loan  Company  were  drawn  by  the  bank- 
rupt, and  fell  due  after  the  bankruptcy.  They  wwe 
particularly  described  in  a  schedule  contained  in  the 
special  case,  and  were  twenty-nine  in  number.  Of  these 
bills  and  notes  seven  were  drawn  and  made  respectively 
for  the  accommodation  of  tlie  bankrupt,  and  nine  were 
accepted  and  made  respectively  for  value.  Of  those 
accepted  for  value  one  bill  for  164/.  6«.  3J.  fell  due 
upon  the  12th  of  February  1833,  one  for  100/.  upon 
the  28th  of  February  1833,  one  for  18/.  upon  the  Sdof 
March  1833,  one  for  197/.  13«.  Id.  upon  the  11th  of 
March  1833;  and  the  others  fell  due  at  various  dates 
after  the  13th  of  March  1833.  Among  these  was  one 
for  77/.  10.9.  6rf.,  one  for  14/.  7*.  1^/.,  and  another  for 
32/.  8,<f.  3rf.  Eight  other  bills  and  notes  did  not  appear, 
either  by  the  bankrupt's  books  or  by  his  balance  sheets, 
to  have  been  given  for  value;  and  the  only  evidence  to 
prove  that  they  were  so  given  for  value  was  a  letter  from 
the  bankrupt  to  the  solicitor  for  the  fiat,  stating,  that, 
to  the  best  of  his  knowledge,  he,  the  bankrupt,  gave 
value  for  them.  Of  these  last-mentioned  bills  two  fell 
due  upon  the  10th  February  1833,  one  upon  the 
26th  February  1833,  one  upon  the  4th  March  18S3, 
one  upon  the  10th  March  1833,  and  the  others  after 
the  13th  March  1833.  Two  other  bills  were  in  the 
like  predicament ;  one  of  these  fell  due  upon  the  6th  of 
February  1833,  and  the  other  upon  the  16th  March 
1833.     The    Hibernian  Joint    Stock    Loan    Company 
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tendered  a  proof  for  all  these  bills  of  exchange  and        1834. 
notes;  but  as  no  evidence  was  adduced  by  the  com- 
pany  that  any  notice  of  the  dishonour  of  the  bills  or     Johnston. 
notes  had  been  left  at  the  bankrupt's  house,  or  given  to       '^®  matter 
the  assignees  or  solicitor  to  the  fiat,  and  the  objection  of      Cohen. 
the  want  of  notice  having  been  taken  by  the  assignees 
and  solicitor  to  the  fiat,  the  commissioner  refused  to 
allow  any  one  of  the  bills  or  notes  to  be  proved ;  and  he 
directed  a  special  case  to  be  stated  for  the  opinion  of  the 
Court  of  Review  as  to  the  following  question ;  namely. 
Whether  all  or  any  of  the  said  bills  of  exchange  and 
promissory  notes  were,  under  the  circumstances  stated, 
proveable  under  the  fiat  ? 

The  petition  prayed  that  the  Court  would  be  pleased 
to  take  the  special  case  into  consideration,  and  make 
such  order  thereupon  as  should  seem  r^ht  and  the  jus- 
tice of  the  case  might  require. 

The  objection  to  the  proof  of  the  seven  bills  which 
were  drawn  for  the  accommodation  of  the  bankrupt  was 
waived  by  the  counsd  for  the  respondents. 

Mr.  Uoyd  for  the  petition :  — 

1st,  As  to  the  four  bills  for  value. 

These  four  bills  fell  due  while  the  messenger  was  in 
possession,  which  was  from  the  11th  of  February  to  the 
19th  of  March,  during  which  period  the  bankrupt  was 
absent  fi'om  the  house,  so  that  there  was  no  one  to 
whom  notice  could  be  given. 

But  it  is  contended  that  the  bankruptcy  dispensed 
with  the  necessity  for  notice,  as  was  held  in  ex  parte 
Sobnie^  2  Dea.SfCh.  261  (a),  where  the  Chief  Judge  said, 
«  Although  no  notice  of  the  dishonour  was  given,  yet, 
as  Aey  fell  due  after  the  bankruptcy  of  Messrs.  Knawks^ 
no  notice  was  requisite." 

(a)  Sec  the  report  of  this  case,  postea. 

Vol.  I.  s  s 
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1834.  The  Chief  Judge  :  —  In  that  case  no  objectioQ  of 

want  of  notice  was  taken  by  the  assignees  when  before 

Ex  parte  ,    ,  .       >•  ^  .  r  i 

Johnston,  the  commissioners,  nor  was  it  adverted  to  m  any  of  the 
In  the  matter  aflSdavits,  but  was  urged  in  argument  in  this  Court  for 
Cohen.  the  first  time ;  and  I  for  one  held,  that,  under  these  cir- 
cumstances, if  the  assignees  intended  to  insist  on  the 
want  of  notice,  they  should  have  intimated  that  to  the 
other  side.  In  that  case  the  acceptor  as  well  as  the 
drawer  became  bankrupt;  and  the  Court  said,  that  th&e- 
fore  no  injury  had  arisen  from  want  of  notice,  and  that 
though  the  want  of  notice  would  have  been  fatal  at  law, 
yet  that  this  Court  would  not  allow  such  an  objection  to 
prevail,  coming  from  assignees,  and  urged  here  on  the 
sudden,  and  for  the  first  time.  This  should  be  stated 
in  relief  of  the  reporters^  for,  not  being  prominent  in 
the  discussion,  I  might  have  passed  it  over  shortly,  and 
have  been  less  explicit  on  that  point  than  on  the  other 
points,  so  that  what  I  said  might  have  been  missed,  and 
I  therefore  may  be  responsible  in  some  measure  for  the 
mistake ;  but  I  certainly  did  advert  to  these  points  in 
my  judgment. 

Mr.  ifoyrf:  — 

Ex  parte  Molinej  19  Ves.  216,  may  perhaps  be  dted 
by  the  other  side ;  but  all  that  case  decided  was,  duit 
before  the  choice  of  assignees  notice  to  the  bankrupt  is 
enough ;  but  it  does  not  decide  that  such  notice  is 
necessary. 

In  Bohde  v.  Procter,  4  Bam.  tf  Cres.  517,  it  was 
decided,  tliat,  where  the  drawer  becomes  banknq)t  and 
absconds,  notice  of  the  dishonour  must  be  given  to  the 
messenger  in  possession.  Now,  even  though  that  case 
should  be  held  to  apply  to  the  bills  whidi  became  doe 
while  the  messenger  was  in  possession,  yet  it  would  not 
apply  to  the  others,  as  Mr.  Justice  Bayleyj  in  giwng 

13 
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the  judgment  of  the  Courts  says  (p.  523),  *^  It  is  not  1834. 
necessary  to  decide  in  this  case  whether,  in  the  event  of 
the  bankruptcy  of  a  party  entitled  to  notice,  the  holder  Johnston. 
is  bound  to  find  out  his  assignees ;  nor  is  it  necessary  to  ^"  ^®  matter 
say  what  would  be  the  case  if  such  a  party's  house  were  Cohen. 
shut  up,  and  there  were  no  means  afforded  there  of 
discovering  him  or  his  representatives ;  for  in  this  case 
the  bankrupt's  house  continued  open.  The  agent  of 
his  representatives,  the  messenger,  who  was  also  in  some 
degree  his  representative,  was  there ;  and  a  notice  there 
would  have  reached  the  assignees,  and  have  given  them 
the  power  of  considering  whether  they  should  have 
taken  any  and  what  steps  against  Lctcklan.  In  a  very 
excellent  modem  publication  on  the  law  of  bills  of  ex- 
change, combining  the  Scotch  and  English  law  upon 
the  subject,  Thompson,  535,  it  is  laid  down,  that,  in  case 
of  the  bankruptcy  of  the  drawer  or  of  an  indorser, 
nodce  must  stiU  be  given  to  the  bankrupt,  or  to  the 
^ustee  vested  with  his  estate  Ibr  bdioof  of  his  creditors ; 
and  he  refers,  amongst  other  decisions,  to  the  case 
ex  parte  Moline.  (a)  Whether  this  be  universally  and 
in  idl  cases  true  it  is  not  now  necessary  to  decide ;  all 
the  present  case  requires  is  this,  that  where  the  bank- 
rupt's house  continues  open,  and  an  agent  of  the  as- 
signees there,  notice  is  essendal ;  and  a  n^lect  to  give  it 
bars  the  holder's  claims  against  the  bankrupt's  estate." 

Mr.  Justice  Bayley  speaks  of  the  agent  being  present; 
butj  in  the  case  now  before  the  Court,  what  ^<  agent " 
was  in  the  house  after  the  messenger  had  quitted  posses- 
sion? No  person  was  there  but  the  wife.  Now  the 
wife  is  not  the  agent  of  the  husband  to  receive  notice  ' 

in  such  matters  of  business.     But  it  is  also  contended 


[a)  19F«.  2J6. 
S  S  2 
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1834.        that  the  messenger  is  neither  the  agent  of  the  bankrupt 
nor  of  the  assignees;  he  is  an  officer  of  the  Court  only, 
Johnston,      not  able  to  receive  notices ;  his  duty  is  ministerial,  ra. 
In  the  matter  ^^  g^j^^  ^jj^j  preserve  property. 

Ck>HEK.  In  Bayky  on  Bills,  284,  the  rule  is  thus  laid  down: 

<<  If  a  party  entitled  to  notice  become  bankrupt,  but 
assignees  are  not  chosen,  notice  to  him  is  sufficient; 
there  need  not  be  any  further  notice  when  assignees 
are  chosen.  But  if  he  have  absconded,  and  assignees 
be  chosen,  and  the  holder  know  it,  he  must  give  notice 
to  the  assignees,  especially  if  the  bankrupt's  house  be 
still  open,  and  the  messenger  under  the  oonmiission  be 
in  possession  of  it." 

Such  is  the  fair  rule.  If  assignees  be  chosen,  and 
the  holder  know  it,  then  he  must  give  them  notice. 
In  the  case  now  before  the  Court  assignees  were  not 
chosen,  and  the  bankrupt  had  absconded^  which  ren- 
dered it  impossible  to  give  him  notice. 

Sir  John  Cross :  —  The  word  used  in  the  case  is  not 
^^  absconded,"  but  <*  quitted."  The  case  does  not  allege 
that  the  company  had  no  notice  that  an  official  assignee 
had  been  appointed. 

Mr.  Uoyd :  —  As  the  petition  is  silent,  the  oontniy 
is  to  be  presumed.  Mohde  v.  Procter,  4  Bam,  tf  Ores. 
517,  is  not  a  case  to  be  carried  any  further,  and  is  not 
a  precedent,  save  in  a  case  quite  quatuor  pedibus. 

The  Chief  Judge  :  —  The  question  is,  whether  doe 
diligence  have  been  used  ?  What  is  due  diligence  may 
vary  in  each  case.  Whether  the  result  of  such  due  dili- 
gence were  that  the  parties  had  notice  is  quite  another 
thing.  Bayky  on  Bills,  page  286,  says,  *'  the  drawer 
of  a  bill  and  every  indorser  of  a  bill  or  note  is  prima 
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fade   to  be  presumed  entitled  to  bring  an  action  on       .1834. 
paying  it,  therefore  entitled  to  insist  on  a  want  of  notice         """"" 
or  on  a  n^Iect  to  make  a  proper  presentment ;  but  the     John^ok. 
contrary  may  be  proved ;  and  the  representative  of  such  ^°  ^^  matter 
drawer,  &c.,  in  case  of  death,  bankruptcy,  &c»,  stands  in       .Cohen. 
his  place,  and  is  equally  entitled  to  notice." 

Mr.  Z&yrf;  — 

In  Rohde  v.  Procter ^  4  Bam.  §*  Ores.  517,  allusion  is 
made  to  Scotch  law.  In  BeWs  Scotch  Law  several  cases 
are  cited,  none  of  which  bear  him  out  in  the  proposition 
Imd  down.  In  the  recent  decisions  on  the  French  code 
no  such  doctrine  as  that  contended  for  has  obtained. 

Up  to  a  certain  time  it  was  indisputably  law,  that  the 
bankruptcy  of  the  drawer  dispensed  with  the  necessity 
of  notice.  Such  was  the  opinion  of  Lord  Tkurlow^  as 
appears  from  SmUh  v.  Lewis,  Bro.  C.  C.  I.  In  Henley's 
Bankrupt  Laws,  page  132  (edit,  of  1825),  reference  is 
made  to  this  case,  and  it  is  added,  *^  but  this  has  been 
repeatedly  overruled,  and  it  has  been  decided,  that  nei- 
ther the  bankruptcy  nor  the  known  insolvency  of  the 
party  constitute  any  excuse  for  the  neglect  to  give  due 
notice  of  non-acceptance  or  non-payment."  But  the 
cases  cited  in  support  do  not  bear  out  the  proposition, 
that  Lord  Thurhufs  judgment  has  been  overruled. 

2d,  As  to  the  bills  which,  though  given  for  value^ 
import  to  be  accommodation  bills. 

It  was  held  in  Sharpe  v.  BaUey,  9  Bam.  §•  Cres.  44, 
that  when  the  drawer  of  a  bill  made  it  payable  at  his 
own  house,  the  jury  might  fairly  infer  it  was  an  accom- 
modation bill,  which  rendered  it  unnecessary  to  giv^ 
notice  of  its  non-payment  to  the  acceptor. 

Mr.  Shee,  for  the  assignees,  was  stopped  by  the  Court. 

s  s  3 
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1834.  The  Chief  Judge  : — 

_  If  Lord  Eldon  la)  had  not  conceiTed  that  some  notice 

Johnston,     was  requisite^  he  would  not  have  decided  that  notice  to 

the^attcr  ^j^^  bankrupt  was  sufficient;  he  would  have  said  "  no 

CoHSN»       notice  is  necessary •'* 

There  may  be  circumstances,  such  as  the  bankmpl 
absconding  and  shutdng  up  .his  shop,  and  there  being 
no  assignees  elected,  in  which,  as  notice  eould  not  be 
given,  it  might  be  open  to  argue  that  it  might  be  dis* 
pensed  with.  In  this  case  some  perscm  was  constandy 
on  the  premises. 

The  assignees  admitting,  that,  as  to  seven  of  the  bilb, 
no  assets  of  the  bankrupt  were  ever  in  the  hands  of  the 
acceptor,  the  order  for  proof  on  those  is  of  oourse.  The 
question  is  as  to  the  other  bilk,  all  of  whidi  became 
due  after  the  bankruptcy, — some  before  the  messenger 
entered,  some  while  he  was  in  possession^  and  otfaen 
after  the  bankrupt  had  returned,  but  all  while  the  wife 
and  family  of  the  bankrupt  were  there^  to  some  of 
whom  notice  of  the  dishonour  might  therefore  have  beeo 
given. 

I  am  not  inclined  to  carry  the  principle  of  Bakde  ▼. 
Procter,  4  Bam.^Cres.  517,  any  fturther;  but  widioat 
doing  so,  it  may  be  decided  that  the  other  bills  are  not 
proveable.  The  rule  requires  notice  to  be  given  to  those 
who  would  be  entitled  to  recover  over:  those  persons 
are  here  the  assignees. 

Ex  parte  Molinej  19  Ves.  216,  decided  that  notice  to 
the  bankrupt  before  the  choice  of  assignees  was  good,  as 
he  represented  his  estate  till  they  were  chosen.  BoUe 
V.  Procter^  4  Bam.  jp  Ores.  517,  decided  that  oo  tbe 
bankruptcy  of  the  drawer — the  messenger  being  in 


(a)  Id  €jc  parte  MoBt^e,  19  Ves.  316. 
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possession  —  due  diligence  must  be  used,  and  notice  left        1834* 
at  his  residence.     In  that  case  the  bankrupt  had  ab-  " 

sconded,  and  the  messenger  was  in  possession.  In  the  Johnston. 
present  case  there  is  no  evidence  that  the  bankrupt  ab-  ^^  ^^^  matter 
soonded.  So  far  as  appearances  went,  indeed,  before  C^ush. 
the  messenger  came  down^  the  business  was  carrying  on 
as  usual.  When  the  messenger  did  come  down,  Bohde 
V.  Procler,  4  Bam.  Sf  Ores*  517,  decides  that  notice 
should  be  given  to  him  in  that  case»  Baron  Bayky  si^s^ 
**  It  is  not  [necessary  to  decide  in  this  case,  whether,  in 
the  event  of  the  bankruptcy  of  a  par^  entitled  to  notice,, 
the  holder  is  bound  to  endeavour  to  find  out  his  as^ 
signees;  nor  is  it  necessary  to  say  what  would  be  the  case 
if  such  a  party's  house  were  shut  up,  and  there  were  na 
means  afiR)rded  there  of  discovering  him  or  his  represen-^ 
tatives,  br  in  this  case  the  bankrupt's  house  continued 
open;  the  agent  of  his  representatives,  the  messenger^ 
who  was  also  in  some  d^ree  his  representative,  was 
there^  and  a  notice  there  would  have  reached  the  as* 
signees.''  Therefore,  while  the  messenger  was  in  pos* 
session,  notice  should  have  been  given  to  him.  It  is  said^. 
the  parties  did  not  know  that  the  messenger  was  in  pos- 
session r  that  creates  no  diiSsrence ;  if  they  had  gone  or 
sent  to  the  house,  the  messenger  would  have  known  the 
fiu^t,  and  have  sent  notice  to  the  proper  parties ;  but  they 
took  no  pains  whatever  to  give  notice,  and  therefore  are 
not  entitled  to  prove.  It  has  been  argued,  that  notice 
eoold  not  have  been  given  after  the  departure  of  the 
messenger,  as  the  wife  was  not  an  agent  to  receive  such 
notices;  but  here  again  the  general  principle  applies^ 
viz.  that  due  diligence  should  be  used.  The  parties 
never  went  to  the  house,  never  sent  any  manner  of 
notice;  if  they  had,  and  then  discovered  that  a  bank- 
ruptcy had  taken  place,  the  question  would  have  arisen 

s  s  4 
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1834*        as  to  the  necessity  of  finding  the  assignees  and  gimg 

notice  to  them,  a  question  left  undecided  by  Sohde  y. 

Johnston.  Procter y  4  Bam.  8f  Ores.  517.  But  instead  of  using  due 
In  the  matter  diligence,  they  used  none  at  all ;  the  consequence  is,  that 
Cohen.  in  the  absence  of  notice,  either  to  the  bankrupt  or  his 
assignees,  these  bills  are  not  proveable.  Some  of  the 
bills  were  drawn  by  the  bankrupt,  or  at  his  procuration, 
and  made  payable  at  his  bouse,  and  it  is  said  these  were 
not  for  value,  and  consequently,  according  to  Skarpe  ▼. 
Bayleyy  9  Bam,  8f  Ores.  44,  it  may  be  inferred  that  these 
were  accommodation  bills,  and  that  no  notice  of  dis- 
honour was  necessary.  It  is  not  shown  that  the  bills 
were  presented  at  the  house,  nor  was  that  indeed  neces- 
sary ;  the  party  was  personally  liable  wherever  he  might 
be,  whether  at  Dublin^  at  Belfast,  or  elsewhere^  nor  is  it 
shown  that  any  thing  tantamount  to  notice  was  given. 

It  was  argued  that  certain  of  the  bills  were  given  for 
value,  though  that  does  not  appear  either  by  the  bank- 
rupt's books  or  by  his  balance  sheets.  The  cases  of 
Highmore  v.  Primrose^  5  Matde  Sf  Sel.  65^  and  Pritk^ 
v.  Henbreyj  1  Bam.  Sf  Cres.  674,  show^  that,  as  between 
the  drawer  and  acceptor,  on  a  bill  expressed  to  be  fcr 
value^  it  is  presumed  to  be  value  received  by  the  drawee, 
and  an  action  of  debt  is  maintainable.  The  petitjoner, 
in  order  to  succeed  in  proving  that  no  notice  was  neces- 
sary, must  prove  that  no  value  or  assets  were  in  the 
hand  of  the  drawee.  This  must  be  proved  amatively 
by  the  holder,  which  has  not  been  done. 

As  to  the  other  bills,  we  have  no  facts  from  whkfa  to 
draw  any  inference  that  they  were  mere  aoconomodatioD 
bills,  nor  can  we  infer  that  any  thing  tantamount  to 
notice  was  given :  the  consequence  is,  that  the  dedsioo 
as  to  these  eight  bills  must  follow  that  as  to  the  others. 
This  petition  must  be  dismissed. 
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Sir  John  Cross :  —  J  834. 

As  to  the  eight  bills,  the  holder  not  having  proved       ^ 

1     •       1  Ml       t  r  y  -^^  parte 

them  to  be  accommodation  bills,  the  proof  as  to  them      Johnston. 
must  be  rejected.  ^"^  the^  matter 

As  to  the  other  bills,  the  questions  as  to  the  time  when        Cohen. 
due,  or  who  was  then  in  the  house,  do  not  appear  to  me 
to  be  material  facts. 

It  has  been  contended,  that  the  bankruptcy  prevents 
the  necessity  of  giving  any  notice  at  all.  Such  is  not 
law ;  the  authorities  have  established  the  rule  requiring 
notice.  It  has  been  urged,  that  assuming  notice  in 
general  to  be  necessary,  yet  here  it  could  not  be  ^ven, 
as  the  bankrupt  had  absconded.  The  special  case  does 
not  so  state.  He  was  indeed  absent  from  his  house,  but 
what  of  that  ? 

Sir  George  Rose :  — 

The  bankrupt  having  domiciled  some  of  the  bills  at 
his  own  house  is  a  strong  circumstance  towards  proving 
them  to  be  accommodation  bills ;  but  the  special  case 
finds  otherwise.  They  are  therefore  not  proveable.  My 
opinion,  however,  is,  that  the  being  so  domiciled  does 
not  dispense  with  the  necessity  of  notice  of  dishonour  to 
the  drawer.  Upon  the  abstract  question,  how  far,  on 
the  bankruptcy  of  a  drawer  of  a  bill,  it  is  necessary  for 
the  holder  to  give  notice  of  its  dishonour,  it  appears  to 
me  that  ex  parte  Bohde^  Mont.  8f  Mac.  430,  settles  the 
point. 

As  to  the  necessity  of  notice  to  the  assignees.  As- 
signees under  a  fiat  have  no  higher  title  than  any  other 
assignees.  Suppose  assignees  of  a  trader  of  his  property, 
on  trust  to  pay  his  debts,  could  they  refuse  payment 
because  notice  of  dishonour  had  not  been  given  to  them  ? 
Surely  not.  What  right  have  assignees  under  a  bank- 
ruptcy to  such  a  notice  ?     Convenience  has  been  men- 
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1834.        tioned.     Ex  parte  Bohde^  Mont.  Sf  Mac.  430,  refers  to 

**""""        that  convenience,  and  it  appears  to  have  been  oonsi- 

JoHNSTON.     dered  as  entitled  to  some  weight 
In  the  matter 
of 

CouKH*  Petition  dismissed,  but  as  the  Commissioners  directed 

the  point  to  be  laid  before  the  Court,  costs  of  all  parties 
out  of  the  estate. 


C.  ofR.  Ex  parte  WHALLEY.  — In  the  matter  of 

Jtify  18,  WHALLEY. 

1834.  (a) 

^Mator^aUow.  \  PETITION  to  Supersede,  presented  by  the  bank- 

dftTiti  off  the  rupt,  had  been  dismissed,  because  an  action  was  pending 

aoUoD  ther^  ^J  ^^  bankrupt    The  plaintiflfs  attorney  now  deposed, 

with,  undertdt-  ^^^  ^^  affidavits  filed  in  reply  to  the   petition  were 

ing  to  return  ^  ^     ^  *  ^  * 

them  in  the       material  to  the  plaintiff's  cause. 

Mr.  AyrtoH  moved  that  these  affidavits  might  be  ddi- 
vered  to  the  attorney  of  the  plaintiff,  the  bankrupt,  to 
be  produced  at  the  trial,  which  was 

Ordered,  on  the  attorney  putting  office  copies  on  the 
file  in  the  meantime,  and  undertaking  to  return  the 
originals  in  their  present  state.  (6) 

(a)  This  was  a  sitting  before  from  the  bankrupt  office  aboold 
Sir  George  Rote  alone,  to  take  go  from  London  with  the  sfr 
motions,  &c.  davits.  The  cocine  pnmiedybav- 

(b)  It  had  been  suggested,  that  ever,  obviated  the  ezpence  wiiki 
it  Mras  necessary  that  an  officer  that  would  have  iocnrred. 
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Ex  parte  BROADBENT.  — In  the  matter  of  C.of  R. 

BORRON.  •^w^  22, 

1834. 

In  March  1829  certain  coal  mines  were  leased  to  the  A  coal  mine  was 

bankrupt  and  others  for  thirty  years,  to  hold  as  tenants  rai  persons  un^ 

in  common,  and  were  worked  by  them  in  partnership.  mida^Mju 

The  bankrupt  borrowed  1,200/.  of  the  petitioner,  to  n«"hip  giWng 

each  a  power  (^ 

secure  which  the  bankrupt  gave  his  bond,  and  deposited  pre-emption  in 
an  attested  copy  of  the  above  lease,  accompanying  the  ^^^Jf^f 
deposit  with  the  following  memorandum :  dispose  of  his 

<<  I  do  hereby  acknowledge  that  I  have  deposited  with  nerdqiosited  an 
you  an  attested  copy  of  a  lease  from  William  Lawton  esq.  J^^  lease^^in^  ^ 
to  J.  S.f  H,  D.  jB.,  J.  A.  A,  J.  C,  and  C.  A^  of  certain  ^"^  to 'give  an 

equitable  mort- 

coal  mines  in  the  county  of  Stafford,  which  said  lease  is  gage  on  his 
so  deposited  with  you  as  a  collateral  security  for  further  stranger* 
guaranteeing  and  securing  to  you  the  sum  of  1,200/!.^  Held,  the  Court 
which  I  have  borrowed  from  you  upon  my  bond^  with  the  usual  order 
all  interest  owing  thereon.     And  I  hereby  declare  that  the  panne^l^ 
the  aforesaid  lease  so  deposited  shall,  so  long  as  the  said  ?**^ih^^  ?"*' 
1^00/.  and  interest  be  due  and  unpaid,  give  you  a  full  which  this 
right  and  power  to  take  and  demand  from  my  said  jurisdiction  to 
partners  in  the  aforesaid  lease  so  much  of  my  proportion  ^  ""^  ft!L**** 
of  the  profits  in  the  said  coal  mines,  together  with  my  from  doubt, 
proportion  of  the  stock  of  coals,  canel,  or  slack,  utensils,  senting. ' 
implements,  or  other  property  belonging  to  the  said 
company  of  lessees^  as  will  at  all  times   pay  you  the 
interest  on  the  said  loan,  or  principal  sum  after  being 
demanded^  according  to  the  tenor  of  the  aforesaid  bond, 
whenever  the  same  shall  be  behind  and  unpaid.     And 
I  hereby  further  agree  and  engage,  whenever  required 
so  to  do^  to  sign  and  execute  a  legal  assignment  of  all 
my  interest  and  property  in  the  aforesaid  coal  concern 
to  you  so  long  as  the  aforesaid  sum  is  unpaid^     Dated 
this  1st  of  May  1830.    J.  A.  Bomm:' 
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1834.  On  the  9th  of  January  1834  a  fiat  issued   against 

Borron. 

Broadbent.         On  the  1 1th  of  January  a  notice  was  sent  to  the  other 
In  the  matter  partners,  claiming  for  the  petitioner  all  benefit  in  the 
BoBBON.       bankrupt's  share  in  the  colliery.     The  petition  prayed 
that  the  petitioner  might  be  declared  equitable  mort- 
gagee of  the   bankrupt's   share   of  the   premises  and 
profits. 

One  of  the  clauses  of  the  agreement  under  which  the 
parties  worked  the  mines  was,  <<  That  if  any  of  the  said 
parties  thereto,  or  the  representatives  of  any  of  them, 
should  be  desirous  to  sell  and  dispose  of  bis  or  their 
share  and  interest  in  the  said  concern,  the  otlier  parties 
interested  in  the  said  concern  should  have  the  option 
and  preference  of  purchasing  and  having  such  share  and 
interest,  at  such  price  or  sum  of  money  as  should  be 
agreed  upon  between  them  and  the  party  disposing  of 
such  share  and  interest." 

Mr.  G.  Richards  for  the  petition :  — 
In  this  case  the  deed  deposited  is  an  attested  copy 
only  of  the  lease ;  but  if  that  create  any  difficulty,  the 
petitioner  falls  back  on  the  written  memorandum,  whidi 
entitles  to  an  assignment  of  all  the  interest  which  the 
bankrupt  had  in  or  under  the  lease.  Suppose  the  peti- 
tioner had  an  actual  assignment  of  the  interest  in  the 
lease,  might  she  not  bring  ejectment,  being  a  purchaser 
for  a  valuable  consideration,  without  notice?  [Sr 
George  Hose :  —  Perhaps  she  might  at  law,  but  an  in- 
j  unction  would  lie  to  restrain  the  action.  A  purchaser 
of  a  leasehold  interest  in  a  coal  mine  has,  ex  vi  femMj 
notice  of  a  partnership,  &c.]  If  the  petitioner  have  no 
right  as  equitable  assignee  of  this  share  in  the  lease,  what 
right  do  the  assignees  under  the  fiat  possess  ?  If  the 
latter  can  have  any  right  in  them  as  assignees^  why  may 
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not  the  petitioner  ?     [Sir  George  Rose :  —  If  we  declare        1834. 
the  petitioner  equitable  mortgagee  of  this  share  of  the         ^~" 

JEjc  HOTtC 

partnership  interest,  the  partnership  is  disrupted^  and    Broadb^nt. 
the  partnership  account  must  be  forthwith  taken.    If  the  ^°  ^^^  matter 
share  belong  to  the  assignees,  things  remain  in  aUUu  quo^      Bobbon. 
and  the  state  of  the  accounts  may  be  deliberately  arrived 
at.     But  the  difficulty  is,  how  can  this  Court  take  the 
partnership  accounts  ?]     If  the  assignees  must  take  the 
account,  at  any  rate  the  petition  may  sttmd  over  till  that 
has  been  done.     The  petitioner  asks  a  declaration  from 
the  Court,  that  she  is  equitable  mortgagee;  that  will 
give  her  a  right  to  take  that  account,  either  here  or  else- 
where, a  right  she  does  not  at  present  possess. 

Mr.  Swansfon  and  Mr.  K.  Parker  for  the  assignees : 
—  The  petitioner  prays  this  Court  to  declare  that  she  is 
an  equitable  mortgagee  of  a  share  of  a  partnership,  on 
which  a  right  of  pre-emption  is  reserved.   But  a  partner 
cannot  give  a  stranger  such  an  interest  in  the  partner- 
ship without  the  assent  of  the  other  partners.     Even  if 
that  could  be  done  in  general,  the  right  of  pre-emption 
would  prevent  it  in  the  present  case.     Besides,  this  is 
an  attempt  to  create  an  equitable  mortgage  by  deposit 
of  an  attested  copy  of  a  deed :  no  precedent  can  be  pro- 
duced where  this  has  been  done.     Moreover,  this  being 
a  conveyance  of  the  whole  of  a  trader's  property,  is  an 
act  of  bankruptcy,  and  invalid.      Supposing  all  these 
objections  got  over,  yet  the  other  partners  are  not  before 
the  Court,  and  if  they  were,  yet  this  being  a  Court  of 
limited  jurisdiction  can  make   no   such  declaration  as 
against  them.    The  partnership  accounts  must  be  taken, 
which  this  Court  cannot  take. 

Mr.  Richards  in  reply :  —  We  call  on  the  Court  to 
fjeclare,  whether,  or  not  we  have  any  lien  on  the  share. 
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18S4.        The  order  to  sell  the  interest  of  the  petitioner,  whatever 
'—^        that  interest  may  be,  can  do  no  injury  to  any  person. 
Baoadbent.     -^  ^  ^^6  ^^^   ^  pre-emption,  it  cannot  affect  the 
h»  ^^^Jj^^i^  mortgagee,  who  was  totally  ignorant  of  its  existence, 
BoRRoir.       and  who  is  therefore  a  purchaser  for  valuable  consider- 
ation without  notice. 

The  Chief  Judge  :  — 

In  general,  a  partner  in  a  mining  concern  is  con- 
sidered as  a  sort  of  shareholder,  rather  than  a  partner 
in  the  common  acceptation  of  the  term ;  but  the  proviso 
for  pre-emption  in  this  case  prevents  that  free  transfer 
of  the  share  which  otherwise  could  take  place.  The 
question  here  is,  whether,  granting  the  bankrupt  codd, 
in  the  face  of  the  clause  for  pre-emption,  dispose  of  lus 
one  fifth  share  of«  the  partnership  assets,  after  payment 
of  the  partnership  debts,  yet  can  this  Court,  on  this 
occasion,  take  the  partnership  account  ?  In  cases  of 
mines,  bankruptcy  is  not,  as  in  other  cases,  a  dissolution 
of  the  peculiar  kind  of  partnership  which  exists.  The 
diflBculty  which  exists  is  the  inabili^  of  this  Court  to 
take  the  account.  It  has  been  said,  in  argument^  that 
this  Court  may  order  the  sale  of  the  petitioner's  interest, 
be  that  what  it  may ;  but  we  could  CMily  order  a  sile 
of  the  bankrupt's  interest,  subject  to  an  account  with 
strangers,  to  be  taken  in  equi^.  This,  in  effect^  wonU 
be  putting  up  for  sale  what  is  not  saleable,  vis.  a  suit  in 
equi^.  If,  on  the  other  hand,  we  leave  it  to  the  assignees 
to  take  the  account,  then  the  bankrupt's  share  in  the 
property  becomes  payable  to  them,  and  on  that  share 
the  petitioner's  claim  would  still  attach;  fer  in  dis- 
missing this  petition  the  Court  does  not  declare  that  the 
transaction  is  not  a  valid  equitable  niorq;age. 

I  should  have  been  glad  to  interpose;,  as  oar  refbsil 
drives  the  petitioner  to  a  more  dilatoiy  and  eipeaMve 
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tribamj;  but  as  no  precedent  has  been  produced  for        1834. 
the  order  asked,  I  think  we  ouirht  not.      Even  if  we         ^~" 

®  .  Ex  parte 

did  interfere^  we  could  only,  under  the  circumstances    Beoadbent. 
of  this  case,  declare  this  a  good  equitable  mortgage.  ^"^  ^^^  matter 
But  the  mere  declaration  of  right  is  not  the  subject       Bobron. 
matter  of  the  jurisdiction  of  this  Court;  the  declaration 
is  a  mere  step  towards  ordering  a  sale,  which  sale  is 
itself  made  in  order  to  ascertain  the  amount  of  proof. 

Sir  John  Cross :  — 

This  is  a  case,  the  decision  of  which  may  involve 
interests  of  great  magnitude,  and  requiring  much  con- 
sideration ;  I  am  not  therefore  now  prepared  to  give 
any  judgment* 

The  respondents  object,  that  this  is  a  Court  of  limited 
jurisdiction,  and  that  there  is  no  precedent  for  the  order 
asked.     I  do  not  agree  that  our  jurisdiction  is  more 
limited  than  that  of  any  other  court;   it  is  full  and 
ample  in  cases  where  we  do  possess  it,  and  no  more  can 
be  said  of  any  other  tribunal.   As  to  want  of  precedents, 
the  absence  of  a  case  on  all  fours  with  the  present  is  not 
conclusive  against  the  petitioner ;  there  is  no  precedent 
either  way ;   consequently  we  must  refer  to  principle. 
The  property  is  a  bankrupt's,  the  petitioner  a  creditor, 
the  respondents  the  assignees ;  we  therefore  have  juris- 
diction.    It  has  been  said  that  the  amount  of  the  peti- 
tioner's interest  must  be  first  ascertained :  that  might  be 
done  with  facility ;  references  to  commissioners  to  ascer- 
tain value  are  made  every  day.     In  ex  parte  Prescott  {a) 
the  Court  decreed  the  petitioner  to  have  a  lien  on 
certain  return  proceeds,  and  did  not  delay  the  declara- 
tion that  the  petitioner  had  a  lien  till  afler  the  value 
of  such  return  proceeds  had  been  ascertained.     Why 

(a)  Ante^  page  316. 
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1834.        should  not  the  Court  declare  the  present  petitioner  to 

have  a  lien  on  the  estate,  without  stopping  to  oonnder 

Broadbent.    the  value  thereof?     But  if  positively  necessary  to  ascer- 

In  the  matter  ^^j^  g^^^h  value,  and  if,  as  is  said,  the  assignees  will  take 
of  ,      , 

BoRRON.       the  account  at  leisure,  and  ascertain  its  value, — the 

value  of  the  bankrupt's  interest,  why  not  allow  the  peti- 
tion to  stand  over  till  that  has  been  done  ? 

Then  it  is  said  an  order  for  sale  would  be  injurious, 
as  the  bankrupt's  interest  would  fetch  nothing,  owing  to 
the  right  of  pre-emption.     The  petitioner  would  be  the 
greatest  loser  l^  that.      But  it  is  objected  this  Court 
has  no  power  to  deal  with  the  rights  of  the  co-lessees. 
It  is  admitted  a  court  of  equity  has  such  power,  for  it  k 
said  the  petitioner  must  have  recourse  to  equity.    But 
this  is  a  court  of  equity,  and  with  full  powers.     As  to 
the  right  of  pre-emption,  why  may  we  not  order  the 
property  to  be  oiFered  to  them  ?     If  they  purchase,  we 
shall  know  what  to  do  with  the  purchase  money :  if  they 
decline,  the  difficulty  is  removed.     The  sale  should  not 
be  in  defiance  to  the  right  of  pre-emption,  bat  sutgect 
thereto.  It  has  been  urged,  that  this,  being  a  conveyance 
of  all  a  trader's  property,  was  an  act  of  bankruptcy,  and 
invalid ;  but  the  fact  that  it  was  the  whde  of  his  pro- 
perty is  a  mere  unsupported  assumption ;   and  if  fiurt, 
yet  working  a  coal  mine  is  not  a  trading  which  subjects 
to  the  bankrupt  laws.     Suppose  a  deed  had  been  ex- 
ecuted, instead  of  a  memorandum  and  a  deposit,  would 
not  the  deed  have  been  valid  ?     It  is  said  the  assignees 
may  intend  to  go  on  with  the  working  of  the  concern  ; 
they  might  so  intend  ;  but  do  they  ?     Have  they  come 
forward  and  declared  such  intent  ?     I  therefore,  on  the 
whole,  cannot  perceive  why  the  petitioner  should  not  be 
declared  equitable  mortgagee,  reserving  the  rights  of  all 
persons  not  before  the  Court.     From  what  I  have  said, 
it  may  not,  perhaps,  be  difficult  to  gather  what  my 
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opinion  is  ;  but,  in  deference  to  my  learned  colleagues,        1834. 
I  will  ffive  no  judfi^ment  which  may  be  at  variance  with         """" 

^      ^  -^      ^  ^  Expnrte 

thews,  Broadbent. 

In  the  matter 

of 
Sir  George  Rose :  —  The  jurisdiction  in  cases  of  mort-       Borron. 

gage  is  assumed  from  principles  of  convenience.  Whe- 
ther the  mortgage  be  legal  or  equitable,  the  Court  can 
only  interfere  when  the  case  is  perfectly  free  from  doubts 
as  to  title,  &c.  The  memorandum  in  question  amounts 
to  no  more  than  an  agreement  to  give  a  stranger  an 
interest  in  the  partnership  chattels  ;  for  a  lease  of  land, 
for  partnership  purposes,  is  a  partnership  chattel.  I  do 
not  say  that  a  party  cannot  transfer  such  an  interest  as 
exists  in  the  present  case ;  but  this  is  not  a  case  perfectly 
free  from  all  doubt, — not  one  in  which  we  ought  to  inter- 
fere. If  this  were  a  deposit  of  a  lease,  the  party  might 
retain  it,  and  make  the  most  of  his  possession ;  but  this 
is  a  deposit  of  an  attested  copy  only,  and  the  intent  of 
the  deposit  to  pass  an  interest  in  the  partnership  chat- 
tek ;  and  it  is  a  principle  of  courts  of  equity  not  to 
extend  the  doctrine  of  equitable  mortgages;  and  no 
precedent  can  be  cited  for  doing  what  the  petitioner 
asks. 

Per  Curiam :  —  The  petition  must  be  dismissed. 


Vol.  I.  T  T 
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C.  of  R.       j^  p^^^^  KIRKALDY.  —  In  the  matter  of  HOLT. 
July  22. 

1834.        ^ 
Onanunsuc-      CALVERT  and  Hume  applied  to  the  commissioners 

ceaiful  applicft.    under  section  60  (a)  of  6  Geo.  4.  c  16.  to  expanse  a 

tion  to  the  ^    '     .  r  "O 

oommissioner  debt  proved  by  the  assignee,  and  entered  into  an  under- 
d^' under*  taking,  to  be  filed  with  the  proceedings,  to  pay  what- 
McUou  60  of  ever  costs  the  commissioner  should  adjudge.  The  ped- 
the  appliouit  tioner,  who  was  the  assignee,  paid  out  of  his  pocket 
to*ptY  the  com-  l^'-  ^'^*'  ^^'^  ^^  ^^^^®  ^^  ^®  meetings,  &c.  for  this 
^^'^"^^fi^    purpose,  which  sum  the  commissioner  ordered  Cahert 

and  gums  paid      _^__^^.^^__^_^— ^___^ 

for  the  uw  of 

the  room,  &c  (')  **  I'^^t  whenever  it  shall    notice  hafring  been  left  at  hk 

appear  to  the  assignees  or  two  last  place  of  abode,  opon  theevi- 

or  more  creditors  who  have  each  dence  adduced  by  such  aaignees 

proved  debts  to  the  amount  of  or  creditors  as  aforesaid,  ihaQ 

twenty  pounds  or  upwards,  that  be  of  opinion  that  sudi  debt  ii 

any  debt  proved  under  the  com-  not  doe  either  wholly  or  in  part, 

mission  b  not  justly  due  either  the  said  commissioiicfi  shaQ  be 

in   whole  or  in  part,  such   as-  at  liberty  to  ezpange  the  sane 

signees  or  creditors  may  make  other  wholly  or  io  part  finom  the 

representation    thereof    to    the  proceecfings,  provided  that  ndi 

commissioners;   and  it  shall  be  assignees  or  creditors  requiring 

lawful  for  the  said  comminiooers  such  investigation  shall,  before  it 

to  summon  before  them,  or  ex-  b  instituted,  sign  an  ondertikis^ 

amine   upon  oath,    any  person  to  be  filed  with  the  proceedifi^ 

who   shall    have    so  proved  as  to  pay  such  costs  as  the  conaiii- 

aforesaid,  together  with  any  per-  sioners  shall  adjo<%e  to  the  at* 

son  whose  evidence  may  appear  ditor  who  proved  sach  debt  m 

to  the  petitioners  to  be  matefial  aibresaid,  such  costs  to  be  reoo* 

either  in  support  of  or  in  oppo-  vered  by  pecitioii ;  provided  dbo, 

sition  to  any  such  debt;  and  if  that  such  asagnees  or  crediton 

the  said  commissioners  on  the  may  apply  in  the  first  instaaoe  bf 

evidence  given  on  both  sides,  or  petition  to  die  Lord  GhaDceflor, 

if  the  person  who  shall  have  so  or  that  either  pnrty  noypecidos 

proved  as  aforesaid,   shall   not  against  the  dctamiuation  of  the 

attend  to  be  eTamined,  havii^  commissioiien^'* 

been  first  duly   summoned,   or 
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Guid  Hume  to  repay  to  the  assignee,  which  they  had        1834. 
Qot  done. 

The  following  were  the  items  of  the  12/.  lis.  2d. 

Fees  to  commissioner 

Ditto  for  journey     - 

Solicitor  under  the  fiat  for  meetings 
To  ditto  for  journey  -  -        - 

Fee  to  commissioner 
Room        -        -        -        -        - 
Petitioner's  solicitor 
Messenger's  bill        ... 

12  17     2 

This  was  a  petition  by  the  assignee  for  an  order  on 
Calvert  and  Hume  to  pay  the  money. 

Mr.  Purvis  for  the  petition. 

Mr.  Swansion  for  the  respondents :  — 

1.  The  commissioner  does  not  order  any  costs  to  be 
paid  ^  to  the  creditor,"  which  is  what  the  act  authorizes 
him  to  do,  but  he  orders  payment  of  fees  to  the  com- 
minoners,  and  to  the  solicitor,  of  the  sums  charged  for 
ibe  nse  of  the  room,  and  of  the  messenger's  bill. 

2.  The  solicitor  has  no  right  to  charge  1/.  for  attend- 
ance. That  creates  an  objection  to  the  whole  bill,  ex 
parte  ThebcaOj  1  Bose,  397. 

3.  The  fee  for  travelling  is  ill^al,  ex  parte  ThehoaUj 
1  JBoffa,  897, 

Per  Curiam :  — -  The  sums  paid  by  the  creditor,  the 
petitioner,  certainly  come  within  the  intent  of  the 
60th  section.  As  to  the  other  objections  made,  if  the 
.sums  were  glaringly  improper,  the  Court  might  refiise 

T  T  2 
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1834.        to  make  the  order;  but  that  is  not  the  case.    As, how- 

ever,  the  respondent  insists  that  some  of  the  items  are 

KiRKALDY.     charges  which  cannot  be  allowed,  the  Court  will  make 
In  the  matter  ^jj^  order  without  prejudice  to  taxation,  if  the  respon- 
HoLT.         dents  think  proper  to  have  the  costs  taxed. 

Ordered,  with  costs,  without  prejudice  to  taxation. 


CofR.     Ex  parte  THE   NATIONAL   BANK   OF  SCOT- 

July  22  LAND.— In  the  matter  of  MABERLY.  (a) 

§•  23, 

1  HIS  was  a  petition  that  the  assignees  might  pay  to 
Scotch^Bimk  *  the  petitioners  the  proceeds  of  certain  bills. 
mutually  ex-  Maberlv  carried  on  business  as  a  banker  in  Soodand, 

ehanged  their  ^  ^  ^ 

notes  at  stated     and  issued  his  own  promissory  notes. 

bM^imie  bank-  ^  The  petitioners  were  also  bankers  in  Scotland,  issuing 
rupt,  his  agent     ^j^^jj.  ^^^  promissory  notes. 

notes  of  the  Moberly  appointed  Blythe  as  his  agent  in  Edinbor^ 

his  hands.  The  The   petition  Stated,   that  for  several   years  past  i 

""^r^i^ow^d  custom  had  been  established  among  the  several  banken 

fi/yMtf  to  retain  in  Edinburgh,  and  at  their  several  branch  estabiisik- 

account  with  ments  in    Scodand,  of  exchanging,  at  stated  periods, 

M^^i^"^^  ^^^^  promissory  notes  which  they  respectively  bdd  of 

Moberly,  Held,  Qgeh  Other,  and  payincr  the  difference  of  such  excbam» 

the  Scotch  Bank   ,  '  f  .  .  r^. 

could  recover  by  an  order  upon  their  respective  correspondents  lo 
^^'TustTi^  London  :  That  the  petitioners  had  at  stated  periods  in 
asiignees.  every  week,  from  February  1826,  r^ularly  exchanged 

with  Blythe  in  Edinburgh  tlie  notes  of  Maberfy  taken 
by  the  petitioners  for  the  notes  of  petitioners  taken  bf 


(a)  It  will  be  perceifed  that    parte  CwmmgkoMj  MomLSfBi, 
the  leading  circumstances  of  this    S69,    and    er    pmrte 
case  are  similar  to  those  of  ex    Moni,  ^  BR,  soa. 
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Blythe  as   agent  of  Maberly^    and   gave   or  received        1834. 
cheques  or  orders  in  London  for  the  payment  of  any         

. .  Ex  parte 

residue.  The 

Maberly  stopped   payment    on   the   2d  of  January     N^ional 
1832»  and  on  that  day  sent  notice  thereof  to  Blythe  of 

and  his  other  agents.  l^^^^ 

On  the  4th  of  January  Blythe^  as  agent  of  Maberly^  of 

bad  in  his  possession  divers  notes  of  Maberljfs^  amount- 
ing to  3,925/.,  including  notes  of  the  petitioners  for 
208/. ;  and  Blythe  subsequently  received  from  other 
agents  of  Mo&er/^'s  2,877/.^  including  other  notes  of  the 
petitioners,  amounting  to  22/. 

Blythe  claimed  to  be  a  creditor  of  Maberly  for  4,424/« 
in  respect  of  advances  made,  which  he  claimed  to  retain 
out  of  the  3,925/.  and  2,877/. 

On  the  6th  of  January,  therefore,  Maberly^  through 
his  agent  Blythe^  had  bills  of  petitioners  to  the  amount 
of  280/.,  and  petitionei*s  had  bills  of  Maherltfs  to  the 
amount  of  764/.,  and  on  which  day  the  petitioners 
desired  Blythe  to  exchange  their  respective  notes  as 
usual,  which  he  refused. 

A  fiat  issued  against  Maberly  on  the  26th  of  January 
1832. 

Various  processes  were  had  recourse  to  in  the  Scotch 
Courts,  as  stated  in  the  former  cases  before  this 
Court  (a),  concluding  by  an  order  of  the  Court  of 
Session,  which  was  as  follows :  —  "  The  Lords,  &c.  in 
respect  that  the  question  raised  by  the  various  applica^ 
lions  for  interdict  by  the  several  parties  mentioned  in 
this  petition  is  not  strictly  or  legally  a  question  of 
Tindication  of  property,  but  a  question  of  preference  on 
funds  legitimately  in  the  possession  of  Blythe^  agent  and 
manager  for   the   bankrupt,  and  which  will   be  most 


(a)  See  ex  parte  Cunningham,  Mont.  «Sf  Blu  274. 
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1834.        properly  discussed  and  determined  under  the  proceed- 
"         ings   in   bankruptcy  in  England,  decern   and  ordain 
The  Blythe  to  pay  and  deliver  to  the  assignees  of  the  estate 

N^ioNAL     ^j^ J  effects  of  Maberly,  or  their  mandatories,  the  wfaok 
of  bank  notes  and  other  monies  and  effects  in  his  hands,  as 

In  the^matter  ^^^^  ^^^  Maberlyy  after  deducting  4,424/.^  for  whidi  he 
of  claims  a  right  of  retention ;  and  reserve  to  all  parties 

their  respective  rights  and  claims  of  preference  to  be  in- 
sisted upon  in  the  form  of  proceeding  in  England,"  &c. 
Blythe  was  allowed  by  the  assignees  to  retain  3,925iL 
in  part  satisfaction  of  his  debt  of  4,424/.,  and  he  paid 
over  to  the  assignees  2,877/!. 

On  the  25th  of  October  1832  the  petitioners  pro?ed 
under  the  fiat  against  Maberly  for  198/.,  for  money  had 
and  received,  &c.  by  Maberly^  and  also  for  562/.  remain- 
ing due  on  promissory  notes  of  Maberly  in  the  hands 
of  the  petitioners,  after  deducting  by  way  of  set-<^  the 
230/.,  the  amount  of  the  notes  in  the  hands  of  Maberbf, 
or  his  agent  Blythe,  at  the  time  of  the  bankruptcy. 

At  the  same  time  the  petitioners  were  allowed  to  enter 
a  claim  for  the  230/.,  but  without  prejudice  to  their 
right  to  recover  that  sum  from  the  assignees,  or  <^  their 
right  of  set-off  against  the  assignees.  This  was  a  petition 
stating  the  above  facts,  and  that  on  the  30th  of  Janoaiy 
1834  Mr.  Commissioner  Fonblanque  decided,  that  sodi 
right  of  set-off  did  exist;  and  that  application  had  been 
made  to  the  assignees  for  the  230/.,  but  that  they  had 
not  paid  the  same,  and  praying  that  they  might  be 
ordered  so  to  do,  with  costs. 

Mr.  Swanston  and  Mr.  Montagu  for  the  petitioners:— 
This  case  must  be  governed  by  ex  parte  Sobnums^  MokL 
8f  Bli.  308,  as  the  two  cases  do  not  differ,  except  that 
there  was  an  agreement  in  this  case  for  the  mutual  ex- 
change of  the  notes. 


I'l 
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Mr.  J.  RusseO  and  Mr.  Bethell  for  the  respondents : —       1834. 
The  present  case  not  only  differs  from  ex  parte  Soh^       

Vx  nnrte 

mans,  Mont.  $*  Bit.  308,  but  the  principles  of  the  decision         The 
of  that  case  are  directly  against  the  prayer  of  this  peti-     National 
tion.     In  ex  parte  Cunningham^  Mont,  Sf  Bli.  269,  the  of 

property  was  sent  to  Blythe  for  a  particular  purpose,  ijf^e^^tter 
The  law  applicable  to  that  state  of  things  is  thus  laid  of 

down  by  Lord  Tenderden  in  Buchanan  v.  Findley^ 
9  Bam.  Sf  Ores.  748,  <'  the  bills  were  sent  to  the  defen- 
dant for  a  specific  purpose,  and  as  soon  as  the  defendant 
declined  to  perform  that  purpose  the  right  to  retain  the 
bills  ceased,  and  the  party  was  legally  bound  to  restore 
them  on  demand.'' 

On  the  same  subject.  Sir  John  Cross  sajrs,  in  ex  parte 
Solomons^  Mont.  ^  Bli,  311,  '^  The  assignees  claim  the 
money  as  paid  to  Blythe  by  Solomons  specifically,  but 
Blythe  having  claimed  a  lien  upon  the  money,  an  ar- 
rangement is  made  between  them.  Behind  the  back  of 
the  petitioner,  it  is  agreed  that  Blythe  shall  keep  the 
money  of  Solomons,  and  pay  over  other  monies  to  the 
assignees.  Then  they  come  into  this  Court  and  say, 
<  We  have  not  got  the  money,  it  is  in  the  hands  of 
Blythe,'  They  have  got  the  money  by  the  effect  of  their 
arrangement  with  Blythe,** 

In  the  former  cases  (a)  the  foundation  of  the  decision 
was,  that  the  property  had  never  been  out  of  the  as- 
signees; for  if  they  had  allowed  Blythe  to  retain  the 
money  improperly,  it  was  the  same  as  if  they  had  re- 
ceived it  for  the  use  of  the  petitioner. 

In  order  to  make  the  former  cases  precedents  here  it 
must  be  proved,  that  in  this  case  the  money  was  always 

(a)  Ex  parte  Cunningham^  Mont,  4*  -^^t*  ^60;  ex  parte  Solomons, 
Mont.  S^BU,  508, 
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1834.        considered  as  in  the  possession  of  Maberfy^  which  cannot 

be  proved.     The  contrary  was  the  feet.     The  notes^  at 

'ne         ^^  ^^^  of  ^^^  bankruptcy,  were  in  the  bands  of  Btj^kt, 

National     ^^^  ]^^^  advanced  sums  to  Maberlyj  on  condition  of 

of  having  a  lien  on  all  the  bills  and  proceeds  which  passed 

In^thrnmtter  ^*^">"gh  his  hands.     When  the  bankruptcy  took  place 

of  Blythe  availed  himself  of  his  lien,  retained  the  notes,  and 

refused  to  exchange  them  when  called  on  so  to  do. 

The  custom  of  exchanging  notes  once  every  week  can 
make  no  difference  in  the  rights  of  the  parties*  BbfAe 
held  them  subject  to  the  rights  of  the  parties  entitled. 
It  is  alleged  that  Blythe  was  bound  on  a  certain  day,  the 
6th  of  January,  to  have  exchanged  notes.  He  was  not 
bound,  it  being  a  course  pursued  for  mutual  convenience 
only,  but  not  obligatory. 

The  assignees  never  received  the  mcmey,  and  there  is 
no  constructive  possession  as  against  the  estate  and  the 
general  creditors. 

The  only  rights  the  petitioners  possess  are  against 
Blythe,  and  before  they  substantiate  any  claim  agabst 
the  assignees  they  must  prove  they  have  the  proceeds  of 
the  bills,  which  is  not  the  case.  Blyihe  has  them,  and 
the  petitioners  admit  the  lien  of  Blythe. 

In  all  cases  where  constructive  possession  of  the  as- 
signees enables  a  party  to  recover  against  them,  the 
party  must  have  been  able  to  have  succeeded  in  in 
action  of  trover,  or  for  money  had  and  received.  Here 
no  such  action  could  be  sustained  against  the  assignees. 
The  petitioners  claim  the  whole  of  the  230/L,  bat  tbey 
are  only  entitled  to  a  proportionate  part  thereof,  as  wis 
held  in  the  somewhat  similar  case  of  Hmckey  v.  Ycmtg^ 
1  Mad.  577. 

But  supposing  these  difficulties  overcome,  yet  die 
form  of  the  petition  does  not  enable  the  Court  to  act  as 

13 
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prayed.     The  property  is  not  in  this  country,  but  in         1834. 
Scotland :  the  Court  here  may  give  an  opinion,  but  that 
is  all.     The  money  being  in  Scotland,  the  Court  there  i^e 

impounded  it,  and  declared  that  the  question  of  right      National 
thereto  must  be  decided  in  England.     No  objection  of 

exists  to  this  Court  declaring  the  right  of  the  parties ;  in  the^atter 
but  this  petition  asks  that  the  assignees  may  be  ordered  o^ 

to  pay  the  money ;  if  that  order  be  made,  they  must  pay 
out  of  the  funds  of  the  estates  in  this  country,  as  they 
have  not  the  funds  in  Scotland  at  their  disposal.  The 
Court  of  Scodand  sent  all  questions  of  law  to  be  de- 
cided here,  but  retained  the  money ;  so  that  if  this  Court 
decide  the  questions  of  law  in  favour  of  the  petitioners, 
yet  they  must  go  to  Scodand  for  the  money. 

It  is,  therefore,  submitted  on  the  whole,  that  there 
is  no  right  of  property  in  the  petitioners,  because  the 
agreement  did  not  apply  between  the  petitioner  and  the 
assignees,  and  they  have  not  established  their  right  to 
call  on  the  assignees. 

Mr.  Swanston  in  reply : — 

On  the  4th  of  January  notes  were  in  the  hands  of 
Blythe  as  agent  of  Maberly ;  on  the  same  day  notes  of 
Maberly  were  in  the  hands  of  the  National  Bank 
of  Scodand :  this  raises  a  case  of  mutual  debt  or  set-oiF. 
In  addition  to  this,  there  existed  a  course  of  dealing 
with  these  notes — more  specifically  set  out  in  the  Scotch 
proceedings  (a)  than  in  this  petition — in  pursuance  of 
an  agreement,  whereby  Maberly  and  the  National  Bank 
agreed  that  their  notes  should  be  exchanged  on  certain 
days.  The  notes,  if  in  the  hands  of  Maberly^  were  liable 
to  a  set-oiF  in  account  with  the  National  Bank :  were 


(a)  See  the  Appendix,  Mont,  S^  BIL  xvii. 
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1834.  they  not  subject  to  the  same  r^ht  of  set-off  when  in  the 

hands  of  Blythej  who  held  the  notes  merely  as  agent  of 

Xhe  Maberly  f  for  he  advanced  no  claim  on  his  own  account 

National  ^y^  ^ftg^  j^^  ^^^^  before  the  Scotch  courts,  that  is,  till 

of  after  the  bankruptcy. 

Scotland. 
In  the  matter 

of  The  Chief  Judge  : — 

If  the  facts  were  simply,  that,  at  the  time  oS  the  bank- 
ruptcy of  Maberly^  he  was  in  possession  of  notes  of  the 
National  Bank,  and  the  Nati<»ial  Bank  held  notes  of 
Maberly^  that  would  entitle  the  National  Bank  to  set-off 
and  claim  an  interchange  of  the  notes.  If  the  notes 
were  in  the  hands  of  the  assignees,  there  can  be  little 
doubt  but  the  same  right  would  exist. 

But  it  has  been  argued,  that  peculiar  circumstances  in 
this  case  will  lead  to  a  different  result.  These  drcom- 
stances  are,  that  the  notes  were  not  in  the  hands  of 
Maberly  at  the  time  of  his  bankruptcy,  and  that  tbey 
never  came  into  the  hands  of  the  assignees,  who  there- 
fore cannot  be  called  on  to  pay.  It  is  said  that  EbfUnt 
advanced  money  to  Maberly^  on  terms  of  his  having  a 
lien  on  the  notes  and  proceeds  passing  through  his 
hands,  and  that  he  availed  himself  of  that  lien.  It  is 
material  to  ascertain  at  what  time  that  was  done:  if 
done  before  the  bankruptcy,  that  would  be  an  answer 
to  the  claim  of  the  petitioners,  and  nothing  subse- 
quently by  the  assignees  in  this  case  would  amount  to 
a  waiver  of  the  defence  which  that  would  affi>rd  them. 
But,  at  the  date  of  the  commission,  the  notes  were  in 
the  hands  of  BlytAe  as  agent  to  Maberlyj  with  notice  of 
the  bankruptcy,  and  subject  to  Blyih^s  right  or  lien,  to 
pay  himself:  but  as  Blythe  did  not  actually  appropriate 
the  notes  before  the  bankruptcy,  or  before  the  interdict, 
he  had  no  higher  right  to  them  than  Maberly  wooJd 
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have  had  if  the  notes  had  been  in  his  {Maberlf^s)  hands.        1834. 

But  the  decision  of  this  case  will  not  rest  on  any  such        

general  grounds.      There  had  existed,  during  a  long  i^e 

period,  a  regular  course  of  exchanging  notes;  on  the     National 
6th  of  January  a  demand  to  exchange  was  regularly  of 

made  and  refused  by  Blythe,  not  on  the  ground  of  any  jn^J^^^ter 
lien  he  possessed,  but  the  refusal  was  general,  and  we  of 

are  left  to  conjecture  the  grounds ;  one  ground  might 
be  the  bankruptcy  of  Maberly. 

If,  then,  the  assignees  had  taken  no  active  step  to 
transfer  the  property  to  themselves,  the  fact  of  the  re- 
tention of  the  notes  by  Blythe  would  have  been  an 
answer  to  this  petition. 

But  on  the  22d  of  May  1832,  the  assignees  presented 
a  petition  to  the  Court  of  Session  in  Scotland,  claiming 
the  property  as  Maberlf^s  assignees,  and  expressly  re- 
serving Blythe*s  claim ;  and  on  that  petition  the  inter- 
locutor of  the  10th  of  July  was  pronounced,  transferring 
to  England  the  discussing  of  all  questions,  except  that  the 
assignees  had  now  transferred  to  themselves  the  liability 
to  the  present  petitioners  by  claiming  the  property  in 
dispute,  and  except  that  the  assignees  appropriated  to 
the  payment  of  Blythe  the  very  notes  now  in  question  ; 
by  so  doing  they  took  on  themselves  the  dominion  over 
these  notes ;  this  is  taking  on  themselves  to  deal  with 
them  as  the  property  over  which  they  had  power  as 
assignees  of  the  bankrupt,  and  has  the  same  consequences 
as  if  they  had  themselves  actually  paid  them  over  to 
Blythe  ;  it  amounts  to  a  virtual  conversion,  which  was 
the  ground  of  the  decision  in  ex  parte  Solomons^  Mont,  S[ 
JB/i.269. 

Then,  it  is  urged,  the  assignees  are  only  liable  for  a 
proportionate  part  of  the  isum  allowed  to  be  retained  by 
Blythe,  and  Huckey  v.  Young,  1  Mad.  577^  was  cited  in 
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1834.  support  of  that  argument.     That  case  supports  [the 

general  proposition  on  which  the  former  cases  (a)  went, 

Xbe  And  o^  which  the  present  case  is  decided ;  viz.  that  the 

National  actual  receipt  of  the  notes  by  the  assignees  is  not  neoes- 

of  sary :  moreover^  in  that  case,  the  assignees  compromised; 

I^h^^^'tter  ^"  ^^^  present  case,  they  received   the  whole.     They 

of  made  a  settlement,  and  disposed  of  the  whole  sum  in 

Mabebly.  ^^  y^^^^  ^f  j^i^      In  Huckey  v.  Ymmff,  1  Mad.  577, 

there  was  no  prior  claim  of  a  creditor  ;  the  parties 
attached  money  in  the  hands  of  an  absconding  clerk, 
and  then  the  assignees  stepped  in,  and  a  compromise 
was  entered  into,  and  they  received  100^  for  which  tbej 
were  held  liable. 

In  the  present  case  the  assignees  have  rendered  them- 
selves liable  as  for  the  whole  of  the  properQr  in  the 
hands  of  Blythe  ;  that  is,  they  have  done  what  is  equiva- 
lent to  paying  the  money  away  by  permitting  Bbftiie  to 
retain  it ;  in  as  much  as  the  petitioners  are  thereby 
damnified,  they  are  entitled  to  the  prayer  of  their 
petition. 

Sir  John  Cross  : — The  circumstances  of  the  present 
case  are  distinguished  from  those  of  the  former  cases  (a), 
for  in  those  other  cases  the  property  never  was  the  bank- 
rupt's, while  here  it  once  belonged  to  the  bankrupt;  and 
the  question  is,  what  influence  that  difference  should 
have  on  the  judgment  of  the  Court.  If  it  had  been 
established  that  Blythe  had  a  lien  on  the  precise  notes 
before  the  day  of  exchange,  I  should  think  the  petitioners 
not  entitled  to  the  relief  they  seek;  but  it  lay  with 
the  respondents  to  establish  that  fact,  which  they  have 


{a)  Ex  parte  Cunningham^  Mont,  S^  BB.  269;    and  ex  perk 
Solomons^  Mont,  (^  Biu  308. 
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not  done,  and  I  cannot  see   that  the  bankrupt  con-        1884. 
ceived  Blythe  had  such  a  lien.     The  general  course  of 
dealing  is  not  material,  for  Huchey  v.  Yovng^  1  Mad.  The 

577,  proves,  that,  independent  of  any  usage,  the  peti-     National 
tioners  had  a  general  right  to  the  exchange  of  the  notes.  of 

I  am,  therefore,  of  opinion  that  the  same  judgment  must  j^  the^mattcr 
be  given  in  this  case  as  in  the  last  given  before  this  of 

Court,  (a)  The  assignees  have  dealt  with  the  property 
in  account,  and  have  paid  oiF  a  lien  which  existed  in 
some  of  the  bills  with  some  of  their  proceeds. 

Sir  George  Rose : — 

Justice  will  be  satisfied  by  the  order  to  be  pronounced 
in  the  present  case,  as  it  was  in  ex  parte  Solomons  (a), 
the  assignees  being  called  on  to  return  the  petitioners' 
own  property. 

Huckey  v.  Young^  1  Mad.  577,  does  not  assist  the 
defence.  If  in  affirmance  of  a  contract  the  creditors 
insist  on  any  contract  as  against  the  assignees,  the  latter 
can  never  be  held  liable  beyond  the  amount  of  assets 
coming  to  their  hands. 

If  this  case  were  before  a  jury  in  an  action  of  trover^ 
it  would  be  a  simple  question  of  yes  or  no. 

The  first  question  which  the  petition  required  to  be 
solved,  was,  whether  the  250/.  were  or  were  not  the  pro- 
perty of  the  National  Bank.  By  force  of  the  agree- 
ment, a  right  to  exchange  existed,  which  was  pursued 
through  the  interdict,  which  decided  that  the  assignees 
had  no  claim;  but  that  proceeding  still  left  open  the 
question  as  to  the  right  of  the  petitioners  and  other 
persons ;  but,  till  disputed,  the  property  stood  that  of  the 
National  Bank  :  then,  have  the  assignees  converted  this 

(a)  Ex  parie  Solomons^  Mont.  Sf  Bit,  308. 
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1834.  of  the  bankrupt,  and  had  been  in  possession  of  the  land 
some  time,  having  been  put  into  possession  by  the  bank- 

SiDEB^HAM  ^"P^  some  time  before  the  bankruptcy,  but  under  what 

In  thelmatter  circumstances  did  not  appear. 

Babbinoton. 

Mr.  Swanstonj  Mr.  Teed^  and  Mr.  J.  BusseU  for  the 

petition :  — 

The  Court  has  jurisdiction  to  enforce  specific  per- 
formance  of  a  purchase  made  under  an  order  of  tk 
Court.     Ex  parte  Gouldj  1  Gl.  !f  J.  231. 

Whatever  objections  may  exist  to  a  title,  taking  pos- 
session of  the  estate,  with  a  knowledge  thereof  ia  a 
waiver  of  such  objections,  Bumell  v.  Brown,  1  Jac  If 
Walk.  168,  and  other  cases,  (a)  And,  here,  the  grantiog 
the  lease  is  a  taking  possession.  There  is  much  distino 
tion  between  a  purchase  in  paiSf  and  a  purchase  onder 
an  order  of  a  Court ;  in  the  latter  case,  any  the  least 
inconsiderable  interference  or  step  binds  to  an  acoq)t- 
anoe  of  title ;  even  paying  purchase  money  into  ooart  is 
conclusive.  In  this  case  the  party  is  stopped  by  his  acts 
from  objecting  to  the  title* 

Mr.  Montagu^  Mr.  BdhM,  and  Mr.  Bjogers  for  die 
respondent :  — 

The  Court  has  no  jurisdiction  to  enforce  a  sale  made 
by  assignees.  If  this  were  a  sale  by  the  Court,  it  is  said 
that  ex  parte  Goulds  1  GL  8f  J.  231,  would  furnish  a 
precedent;  but,  first,  this  is  not  a  sale  by  the  Court,  bot 
by  the  commissioners ;  and,  second,  ex  parte  Gould  was 
decided  ex  parte,  and  the  purchaser  did  not  appear  to 
object  to  the  jurisdiction. 

Granting,  however,  that  the  sale  was  made  by  cxdst 
of  the  Court,  such  sale  was,  of  course,  made  on  the  sop- 

(a)  See  Sugden^  V,  S^  P.  213;  and  see  11,  118.    Edit  8th. 
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position  that  the  Court  could  give  effect  to  its  order^        1834. 

that  there  was  something  to  sell  of  which  the  purchased  "' 

would  be  put  into  possession ;  but  this  is  not  the  case  :    Sidebothak 

the  equity  of  redemption  is  vested  in  the  assignee  of  the  ^^  '^®  matter 

Insolvent  Court,  over  whom  this  Court  has  no  jurisdiction ;    Baerington. 

Bs  the  7  Geo.  4»  c.  57,  s.  13  (a),  after  enacting  that  filing 

a  petition  in  the  Insolvent  Debtors  Court  shall  be  an  act 

of  bankruptcy,  and  that  any  commission  thereon,  issuing 

within  two  months,  shall  avoid  the  conveyance  made  to 

such  assignee,  goes  on  to  enact,  ^<  Provided  always,  that 

the  filing  of  such  petition  shall  not  be  deemed  an  act  of 

bankruptcy,  unless  such  person  be  so  declared  bankrupt 

before  the  time  so  advertised  as  aforesaid,  or  within  such 

two  calendar  months  as  aforesaid ;  but  that  every  such 

conveyance  and  assignment  shall  be  good  and  valid, 

notwithstanding  any  commission    of   bankrupt    under 

which  such  person  shall  be  declared  bankrupt  after  the 

time  so  advertised  as  aforesaid,  and  after  the  expiration 

of  such  two  calendar  months  as  aforesaid.''    If,  then,  the 

Court  be  vendor,  and  have  put  up  an  estate  for  sale 

which  turns  out  to  be  without  a  tide,  will  it  enforce 

specific  performance,  and,  against  all  equity,  compel  a 

purchaser  to  buy  a  shadow  ?  So  to  do  would  contravene 

a  fiindamental   ground  of  equitable  interference,  viz. 

TeUef  against  mistake  and  accident ;  it  is  a  case  of  hard-^ 

diip,  and  one  in  which  equity  would  not  decree  specific 

performance. 

A  serious  objection  exists  to  this  Court  endeavouring 
to  order  specific  performance.  Cases  involving  compli- 
cated points  of  title  will  arise,  and  this  Court  has  not 
the  machinery  of  Masters,  &c.,  to  whom  references  may 
be  made  on  points  of  title :  consequently  the  time  of  the 


(a)  Continued  by  the  10 Geo.  4.  and  1  \V.  4.  c.  5S. 

Vol.  I.  u  u 
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1834*        Court  might  be  occupied  to  an  indefinite  lengdi  in  dis* 

"""""         cussing  such  points. 

SiD^BOTHAM         Bumally.  Brown^  1  Jac.  8f  TValL  1^8,  decided  that 

In  the  matter  taking  possession,  after  delivery  of  the  abstract,  was  a 

Babrington.   waiver  of  objections  to  title :  here  the  lease  was  executed 

before  the  delivery  of  the  abstract,  and  contains  a  condi- 
tion that  it  should  only  be  operative  if  a  good  tide  were 
made :  in  Bumall  v.  Brotan^  1  Jac  8f  IVoUc.  168,  the  cir- 
cumstances were  very  strong ;  a  considerable  portion  of 
the  purchase  money  had  been  paid,  and  indulgence 
granted  as  to  the  remainder,  and  the  conveyance  was 
drawn,  &c.  Here  no  possession  was  ever  taken  by  the 
purchaser  :  the  intended  lessee  was  not  put  into  posses* 
sion  by  him^  but  by  the  bankrupt  long  previously  to  the 
bankruptcy :  the  purchaser  granted  a  lease  with  a  condi- 
tion that  it  should  only  be  good,  if  a  good  tide  were 
made^  which  has  not  been  done,  oonsequendy  the  lease 
is  at  an  end ;  and,  under  all  the  circumstances,  was  a 
perfectly  nugatory  act ;  if  the  fiat  be  bad,  the  lessee  wiU 
be  ejected. 

The  respondent,  knowing  that  the  equity  of  redemp- 
tion was  vested  in  another^  merely  bought  the  mortgage 
and  he  entered  as  mortgagee,  not  as  purchaser. 

Even  if  the  petitioner  had  granted  a  lease,  under  sup- 
position that  he  had  a  tide^  yet  if  that  idea  were  prona- 
ture,  he  would  not  be  bound,  Deverell  v.  BoUan^  ISVeL 
505.  In  Burrowes  v.  Oakley,  3  Swan.  159^  it  was  hdd 
that  a  purchaser  was  entided  to  an  invesdgadon  of 
tide,  notwidistanding  that  he  took  possession,  and  ex- 
ercised acts  of  ownership,  and  a  conveyance  was  pre- 
pared ;  on  that  occasion  all  the  cases  were  reviewed,  aod 
the  Master  of  the  Rolls  says  (page  168),  <<  In  proceed- 
ing to  consider  the  efiect  of  the  evidence  a  court  of  equity 
called  on  to  enforce  specific  performance  of  an  agree- 
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ment  for  the  conveyance  of  an  estate  to  one  party,  and        1834. 

payment  of  the  purchase  money  to  the  other,  must  feel        ^ 

anxiety  to  protect  the  purchaser  and  give  to  him  rea-    Sidebotham 
isonable  security  for  his  title,  not  compelling  him  to  take  '"  ^^^  matter 
a  title  without  knowing  whether  it  is  good  or  bad.    The    Barringtok; 
vendor^  if  his  title  is  good,  suffers  only  the  inconvenience 
of  delay,  but  the  vendee,  if  it  is  bad,  may  sustain  a  severe 
loss.    The  inclination  of  the  Court  therefore  is  in  favour 
of  the  vendee,  and  a  vendor  claiming  to  be  excepted 
from  the  general  rule  is  required  clearly  to  establish  a 
case  of  exception.     What  circumstance  has  this  plaintiff 
proved  to  warrant  the  Courc  in  considering  the  pre- 
sent an  excepted  case.     The  decisions  in  Fleettaood  v. 
Green  (a)  and  the  other  cases  cited  are  founded  not 
so  much  in  a  rule  of  equity  limiting  a  time  within 
which  objections  must  be  taken,  and  visiting  delay  with 
punishments,   as   on  a  conclusion  of  fact,   the  Court 
being  satisfied  that  the  purchaser  intended  to  waive, 
and   has  actually  waived    his  right  of  examining   the 
title.     When  the  Court  is  convinced  that  that  is  tlie 
just  conclusion  from  the  facts  of  the  case,  then  and 
then  only  is  it  authorized  in  denying  to  the  purchaser 
his  ordinary  equitable  right.     The  question  therefore  is 
one  of  fact,  what  is  sufficient  to  authorize  that  denial. 
Possession  taken  by  the  defendant  has  been  properly 
insisted  on  as  a  very  important  fact,  and  undoubtedly 
it  becomes  a  purchaser  to  be  careful  in  what  circum- 
stances he  takes  possession ;  but,  whatever  weight  may 
belong  to   that  fact  in  ordinary  cases  of  evidence  of 
waiver  of  tide,  in  this  case  certainly  no  such  inference 
can  be  deduced.'^ 

Another  objection  exists^  which  is,  that,  if  specific  per- 
formance be  decreed,  the  Court  must  order  all  neces- 


(«)  15  Ves.  594. 

u  u  a 
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If,  as  has  been  urged,  the  respondent  had,  under  an         1834. 
order  of  this  Court,  bought  a  mere  shadow,  it  would  be-        ' 
come  a  very  serious  question  whether  it  would  interfere   Sidebotham 
to  compel  him  to  pay  for  what  was  valueless :  but  this  is  J"  the  matter 
a  sale  by  assignees,  with  the  concurrence  of  the  mort-    BAaaiNCTOK. 
gagee;  it  is  clear  therefore  that  some  estate  is  sold  ;  the  « 

only  question  is  how  much  ?  whether  there  remain 
the  equity  of  redemption  in  the  assignee  under  the 
insolvency  ? 

Mere  taking  possession  is  not  a  waiver  of  objections  to 
title ;  but  in  this  case,  it  is  impossible  to  doubt  that  the 
purchaser  intended  to  give  the  lessee  possession  under 
his  title  as  purchaser,  and  intended  to  waive  all  objections 
to  title,  for  there  were  no  objections  of  which  he  had 
not,  firom  the  very  first,  been  fully  aware. 

It  is  said  the  respondent  never  took  possession.  What 
possession  can  be  taken  by  one  who  grants  a  lease,  which 
has  not  been  taken  here  ?  The  possession  of  the  tenant 
is  the  possession  of  the  landlord. 

The  real  cause  of  the  reluctance  to  complete  the  pur- 
chase, does  not  arise  from  any  objection  to  title,  but 
from  some  other  circumstances  kept  in  the  back  ground. 

I  am  therefore  of  opinion  that  the  objections  to  the 
title  have  been  waived  ;  that  specific  performance  must 
be  decreed,  and  that  the  purchase  money  must  be  paid 
into  court. 

Sir  John  Cross : — 

The  question  of  jurisdiction  is  without  difficulty,  this 
being  a  court  of  law  and  equity,  having  jurisdiction  in  all 
matter  of  bankruptcy.  Lord  Eldon  says  (a)  <<  I  am 
convinced  that  it  was  the  intention  of  the  legislature  in 
giving  jurisdiction  to  the  Chancellor  in  bankruptcy,  to 
■ 

(a)  In  ex  parte  Bradley^  1  22(w<r,  S03. 

u  u  3 
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1834.        is  the  general  rule:  exceptions  exist,  but  this  case  is  not 

within  any  of  them.     How  was  the  possession  intended 

SiDEBOTHAM    to  Bc  taken  ?    The  inference  from  the  lease  is  conclusive 
In  the  matter  ^^^  j^g  intended  to  waive  all  objections. 

BAERiKaTON.  As  to  the  assignee  under  the  insolvency  being  a  neces- 
sary party  to  the  conveyance^  I  think  the  order  of  this 
Court  will  go  a  great  way  towards  obviating  that»(a) 

The  order  made  was.  Declare  the  objections  waived, 
the  title  accepted,  and  the  contract  to  be  enforced.  Par- 
chase  money  to  be  paid  into  Court.  Reference  to 
Mr.  Gregg  to  settle  the  conveyance,  if  the  parties  difer, 
and  to  settle  who  are  proper  parties.  The  costs  to  be 
paid  by  the  respondent. 


C.  of  R. 

July  25, 

1834. 

Unopened  fiat 
mmended  by 
inserting  the 
INToper  parisli. 


Ex  parU   ELLIOTT.  — In  the  matter  of 
W.  HUMPHREY. 

Mr.  burton  moved  that  a  country  fiat,  which  bad 
not  been  opened,  might  be  amended  by  altering  the 
parish.  The  bankrupt  was  described  of  a  wrong  parish; 
he  resided  a  few  yards  out  of  the  parish  in  which  he  was 
described  as  residing,  but  was  usually  known  as  of,  and 
his  letters  addressed  to  the  wrong  parish. 

Ordered. 


(a)  The  1 1  Geo.  4.  &  1  Win.  4. 
c.  38.  s.  5.  enacts  that  if  any  inte- 
rest be  vested  in  the  provisional 
assignee,  which  appears  of  no  va- 
hie  to  the  creditors,  but  never- 
theless it  may  be  expedient  that 


the  provisional  asMgnee  should 
join  in  some  conveyance  tbereof, 
that  the  commissioners  of  the 
Insolvent  Court  may  order  him 
to  join  io  any  conveyance  there- 
of^ &c. 
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Ex  parte  CASTLE.— In  the  matter  of  PAYNE.         C.  of  R. 

July  25, 

1  HIS  was  a  petition  of  creditors  to  tax  the  solicitor's 

)ills»  which  had  been  paid  to  the  amount  of  1 1,000/.        petition  to  tax 

the  solicitor's 
billy  though 

Mr.  Wrighi  for  the  petition.  P«<J»  **>«  «- 

signees  hmTiiig 
been  guilty  of 

Mr,  Twiss  for  the  solicitor :  —  The  petitioners  should  ^^^^Z^ 
Srst  have  applied  to  the  commissioners  under  section  114  ^I'^g  *h«  *>iiu 

with  the  pro- 

>f  6  Geo.  4.  c.  16.  and  have  had  the  accounts  of  the  oeedings. 
issignees  audited.     But  this  is  a  petition  of  creditors  to 
cax  the  solicitor's  bill.    Ex  parte  Walker^  I  Gl.  tf  J.  95, 
Jecided  that  the  assignees,  and  not  the  creditors,  were 
to  petition. 

Mr.  Swandon  appeared  for  the  commissioners. 

Per  Curiam:  —  The  decision  in  ex  parte  Walker, 
I  GL  8f  J.  95,  was,  that  a  creditor  had  no  right  to  peti- 
tion, unless  the  assignees  had  been  guilty  of  a  dereliction 
of  duty.  This  case  comes  within  that  rule.  The  as- 
signees are  served  with  this  petition,  which  states,  that 
they  paid  bills  amounting  to  1 1,000/.,  which  bills  are 
Dot  on  the  proceedings.  It  amounts  to  misconduct  to 
go  before  the  commissioners  and  procure  bills  to  this 
amount  to  be  paid  without  preserving  a  record  of  the 
items. 

Taxation  ordered. 
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C.  of  R.  Ex  parte  DOBSON.  —  In  the  matter  of 

J^y  28,  THOMPSON. 

1834. 

cannot  be  re-  ^N  July  1828  a  Commission  issued  against  Thompsoviy 

thcCT^Utolnhas  "'^^^''  which  the  petitioner  was  elected  sole  assignee, 
property  be-  For  several    years  previous  to  the  commission,  the 

estate  in  his  bankrupt  had  resided  and  carried  on  business  at  New 

thanTonlyT  York  in  America,   as  shipowner  and   purchaser  and 

ground  to  re-  shipper  of  cotton.     He  was  at  the  same  time  engaged 

strain  payment  ,  . 

ofthedindends.  with  his  brother  as  a  manufacturer  of  woollen  cloth  in 

TheO^thas    England. 

not  jurisdiction        YoT  several  vears  prior  to  his  bankruptcy  he  had 

to  order  pro-  .  . 

perty  alleged  to  been  in  the  habit  of  shipping  cotton  from  America, 

have  been  gi»-en  •jri*  >..*i_i  i»  ^j 

as  a  fraudulent  consigned  by  him  ostensibly  on  his  own  account  and 
preference  to  be  ,.;gjj    ^J^^  eecretlv  iu   partnership  with  his   brother  in 

delivered  up,  . 

because  the  England.  They  were  consigned  to  Rathbone  and  Co, 
cbimcdT  Liverpool,  for  sale  by  them,  and  they  were  to  apply  the 

proceeds  in  payment  of  bills  of  exchange  drawn  by  the 
bankrupt  in  New  York  on  Rathbone  and  Co.,  and,  after 
paying  such  bills,  to  pay  the  surplus  to  bis  brother  in 
England. 

The  bankrupt  in  these  transactions  sustained  heavy 
losses,  and  previously  to  his  stopping  payment  was 
indebted  to  various  persons^  and  among  them  to  Hidu 
and  Co.,  and  was  insolvent. 

Before  the  bankrupt  stopped  payment,  Rathbone  aod 
Co.  had  refused  to  accept  any  more  bills  for  the  bank- 
rupt, and  Hicks  and  Co.  had  notice  of  this,  and  had 
notice  that  he  was  insolvent. 

Various  meetings,  of  some  but  not  all,  of  the  bank- 
rupt's creditors  were  held,  at  which  a  full  stateraent 
of  his  affairs  was  made. 
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On  the  SOth  of  October  1827,  in  pursuance  of  an        1834. 
understanding  with  Hicks  and  Co.,   and  some  of  his 

Ex  parte 

Other  creditors,  the  bankrupt  stopped  payment.  Dobson. 

In  order  to  protect- some  of  his  creditors  from  loss,  it  ^"  ^**®  matter 
was  agreed  that  the  bankrupt  should  assign  all  his  ships,     Thompson. 
and  shares  of  ships,  monies,  and  other  property  and 
effects  in  America,  in  different  shares,  for  the  benefit  of 
certain  of  his  creditors,  to  the  prejudice  of  several  other 
creditors. 

The  petition  here  set  out  certain  bills  of  sale  to  some 
of  such  creditors,  and  stated,  that  by  a  certain  other 
bill  of  sale,  executed  by  the  bankrupt  at  or  about  the 
period  and  under  the  circumstances  aforesaid,  and  in 
pursuance  of  the  before-mentioned  arrangement,  the 
bankrupt  transferred  a  ship,  called  The  Great  Britain, 
valued  at  37,000/.,  of  which  he  was  sole  owner,  to 
Hicks  and  Co.,  at  the  nominal  price  of  55,000/.,  in  part 
payment  of  so  much  of  a  confidential  debt  in  respect  of 
advances  made  to  him,  and  of  promissory  notes  given  to 
them  in  exchange  for  other3  which  they  would  be  obliged 
to  take  up ;  but  that  no  money  or  other  consideration 
passed  between  the  parties  upon  the  execution  of  the 
bill  of  sale. 

The  petition  then  set  out  various  other  transactions 
of  the  same  nature,  and  proceeded,  that  at  the  times 
when  such  assignments,  &c.  were  made,  it  was  well 
known  to  the  creditors,  or  they  had  good  reason  to 
believe  or  suspect  he  was  in  very  embarrassed  circum- 
stances, insolvent,  and  unable  to  meet  their  demands; 
and  such  assignments,  &c.  were  made  with  a  view  to 
give  them  a  fraudulent  preference,  and  therefore  void, 
and  constituting  several  acts  of  bankruptcy. 

Hicks  and  Co.  applied  to  prove,  which,  under  the 
circumstances,  the  commissioner  refused,  but  allowed 
»  claim  to  be  entered  for  24,000/, 


668  CASES  IN  BANKRUPTCY. 

1834.  The  pedtion  prayed  that  The  Great  Britain  might 

be  declared  to  constitute  part  of  the  bankrupt's  estate, 

DoBsoN.       and  that  Hidu  and  Co.  should  deliver  it  up,  or  account 
In  the  matter  ^^^  jj^  value,  or  that  their  claim  should  be  disallowed. 
Thoxps<m«. 

Mr.  Richards  and  Mr.  Sharps  for  the  petitioner :  — 

The  claim,  while  on  the  proceedings,  prevents  tlie 
distribution  of  the  assets.  The  transaction  was  dearly 
an  act  of  bankruptcy.  But  the  petitioner  comes  here  to 
claim,  and  ultimately  to  receive  dividends  under  the 
English  commission ;  but  having  property  abroad  io 
their  hands,  as  security  for  their  debt,  they  cannot  prove 
here  without  giving  up  the  foreign  securi^.  Ex  parte 
Chevalier f  ante,  page  345. 

[Sir  George  Base :  —  The  petitioner  has  not  proved, 
only  claimed.  He  has  a  right  to  prove ;  but  if  he  have 
security  abroad,  the  dividend  would  be  reserved  till 
he  gave  that  up.  If  he  have  the  property  and  prove, 
that  gives  the  assignees  a  right  of  action  against  him  for 
that  property,  but  this  Court  cannot  interfere  to  order 
the  property  to  be  delivered  up.] 

Hicks  and  Co.  reside  at  New  York,  so  that  the  as- 
signees are  unable  to  bring  any  acdon  to  recover  die 
property ;  is  then  the  claim  to  stand  on  the  proceedings 
for  an  indefinite  period?  [Sir  George  iZose:— -No; 
this  Court  might  order  the  dividends  to  be  paid  into 
Court  and  invested,  and  to  remain  till  ERchs  and  Co. 
gave  up  the  property  or  took  some  step,  for  they  majy 
after  all,  have  a  right  to  the  property.]  The  Court  have 
no  jurisdiction  to  make  the  order  prayed  ;  and  if  it  had» 
the  petition  is  irregular  and  premature,  and  must  there- 
fore be  dismissed  with  costs.  The  assignees  cannot 
petition  to  expunge  a  mere  claim,  or,  if  they  could,  still 
a  previous  application  to  the  commissioner  would  have 
been  necessary ;  moreover  tbey  allowed  the  claim  to  be 
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made  witliout  opposition,  consequently  they  cannot  now        1834. 
petition  to  expunge  it.  ■"■"" 

This  petition  prays  to  suspend  payment  of  the  divi-       Domon.^ 
dends:  none  are  payable  on  a  claim.  '"  the  matter 

But  even  if  the  petition  were  regular^  the  petitioners  Thompson. 
have  made  out  no  case ;  they  have  not  proved  that  the 
commission  is  valid,  nor  that  the  transaction  in  question 
was  subsequent  to  an  act  of  bankruptcy.  In  fact,  if 
the  merits  were  gone  into,  it  could  easily  be  shewn  that 
the  transaction  was  perfectly  valid  both  by  our  laws  and 
those  of  America.  Moreover,  the  petition  is  irregular 
in  setting  out  the  other  transactions,  which  have  no 
xeference  to  that  in  question. 

Per  Curiam: — Will  the  respondent  submit  to  the 
jurisdiction,  and  place  the  property  m  medio  f  Then 
the  whole  merits  can  be  decided. 

Mr.  Swanston  and  Mr.  Booth :  — 

That  the  respondent  cannot  be  advised  to  do.  The 
property  in  question  is  worth  37,000/.;  the  sum  for 
which  a  claim  is  entered  is  24,000/.  Why,  on  this 
comparatively  small  amount  of  proof,  are  the  respon- 
dents to  place  in  medio  —  that  is  in  peril  —  property 
worth  37,000/.  ? 

All  the  Court  can  do  is  to  declare  that  the  respon- 
dents shall  receive  no  dividends  unless  they  give  up 
the  property.  The  Court  cannot  call  on  the  respon- 
dents  to  faring  this  large  sum  into  Court  in  the  first 
instance. 

Mr.  Richards  in  reply  was  stopped  by  the  Court. 

The  Chief  Judge  :  — • 

There  is  no  valid  reason  why  the  respondents  should 


672  CASES  IN  BANKRUPTCY. 

1834.  respondents  in  their  way  to  proof,  and  declare  that  the 

"""^  commissioners  shall  never  allow  the  claim  to  be  matured 

DoBsoK.  into  proof.     It  appears  to  me  it  would  be  unreasonable 

In  the  ^matter  ^^   jj^^j^^  ^^^  ^^^^  having  that  effect.     The  parties 

Thompson,  should  go  before  the  commissioners  to  prove ;  then  all 
the  questions  discussed  this  day  may  be  argued  before 
them,  and  they  will  then  admit  or  reject  the  proof,  and 
either  party  dissatisfied  with  their  decision  may  then 
appeal  to  this  Court. 

Two  years,  however,  have  elapsed  since  the  daim  was 
made,  which  may  have  given  the  respondent  sufficient 
time  to  have  matured  the  claim  into  proof.  The  objec- 
tions stated  by  the  assignee  furnish  probabilis  cenua  liti- 
gatkmis.  But  as  the  respondents  have  not  yet  applied 
to  prove,  this  Court  will  properly  call  on  them  to  apjdy 
to  the  commissioners  for  that  purpose  within  a  reasonable 
period. 

Sir  George  Hose :  — 

Where  a  creditor  applying  to  prove  claims  a  right  to 
property  on  which  the  commissioners  are  of  o[Hnion  he 
has  no  lien,  and  that  the  assignees  have  a  good  ground 
/of  action,  the  proper  course  of  practice  appears  to  be  to 
admit  the  proof,  and  leave  the  question  as  one  to  be 
controlled  as  to  dividend  only.  In  ex  parte  Aehrm/df 
1  GL  8f  J.  391,  the  commissioners  rejected  the  proof 
because  there  was  a  question  as  to  property  between  die 
estate  and  the  creditor ;  but  on  appeal  it  was  held,  that 
the  proof  ought  to  be  allowed,  but  no  dividend  paid  till 
the  question  had  been  determined*  The  jurisdiction  of 
this  Court  on  these  questions  is  <Hily  on  the  ibotipg  of 
proof.  If  here  the  assignees  had  clearly  no  loems  sitmS 
to  have  opposed  proof,  their  petition  must  have  been 
dismissed  at  once  i  but  that  is  not  so  perfisctly  dear. 
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The  petitioning  creditor's  debt  is  far  enough  back  to         1834. 
enable  the  assignees  to  come  here  for  protection.  ^      ^. 

It  might  have   been   convenient  if  the  respondents       Dobson. 
would  have  submitted  the  question  of  right  of  property  ^f 

to  the  decision  of  this  Court :  without  such  submission     Thompson. 
we  have  no  jurisdiction. 

If  the  party  were  domiciled  here/and  there  were  an 
act  of  bankruptcy  prior  to  the  assignment,  the  first  con- 
sideration would  be,  whether  the  property  in  question 
were  chattel  or  not  ?  But  his  being  domiciled  in  America 
alters  the  case;  the  transaction  must  be  r^ulated  by 
American  law,  and  the  question  could  only  be  agitated 
before  the  proper  tribunal  in  America,  before  which  the 
party  must  prove  that,  according  to  the  American  law, 
their  title  was  good.  That  mode  they  may  now  pursue. 
In  the  meantime  the  dividend  must  be  protected;  and 
when  the  right  of  property  has  been  decided,  that  will 
determine  the  right  to  costs  on  this  petition. 

It  has  been  urged  in  argument,  that  the  many  similar 
transactions  in  which  the  bankrupt  engaged  with  other 
persons  were  improperly  introduced  into  this  petition, 
which  relates  to  a  single  assignment  of  a  particular 
ship;  but  if  numerous  transfers  be  made  by  a  trader 
abroad,  so  as  to  amount  in  effect  to  a  cesgio  bonorunif 
then,  on  general  principles,  a  party  taking  advantage 
of  a  cessio  bonorum  abroad  is  not  to  be  allowed  to 
come  under  a  commission  in  this  country  to  receive 
dividends. 

The  following  order  was  made :  **  Pay  the  present  and 
Aiture  dividends  on  the  claim  into  Court,  and  when  paid 
m  let  the  same  from  time  to  time  be  laid  out,  with  liberty 
'for  the  respondents  to  go  in  under  the  commission  and 
make  such  proof  as  they  can ;  but  such  proof  is  not  to 
be  n:Mated  on  the  ground  that  the  respondents  have  pos- 

VoL.  1.  j^j^ 
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18S4.        session  of  the  ship  in  question.    The  assignees  to  be  at 

liberty  to  take  such  steps,  as  they  shall  be  advised,  U> 

DoMON.      recover  the  property.     Reserve  further  directions,  and 
In  the  matter  cQ^ts;  and  liberty  to  all  parties  to  apply.*' 
TsoMnoN. 


C.  of  R.     Ex  parte  PHILLIPS.— In  the  mattw  of  PHILLIPS. 

1834.  1  HIS  was  a  petition  by  the  heir-at-law  of  the  bankrupt 
Swtkm  iss  of  and  others,  prajdng  that  the  assignees  might  convqr  to 
at  to  interest  is'  the  petitioner  the  readue  of  the  bankrupt's  estate,  with- 
Stl.'S^****'    ^^^  payment  of  interest  to  creditors  whose  debts  did  not 

bear  interest. 


(a)  As  questions  on  the  retfo-  to  be  inferred  that  the  act  slioakl 

spective  operation  of  the  6  Geo.  4.  be  retrospective:   m  tar  prnit 

c.  16.  fineqnently  occur,  it  may  Gnmdy^MomL^r  MmcSl^^hctd 

be  of  senrice  to  subjoin  the  deci*  L^mdkmrwf  sayi»  *  It  b  en  sig»* 

stons  on  the   subject,  dividing  ment  fiiirly  dadndble  froes  tlv 

them  into  three  danes,  1st,  where  section,  that  where  the  legidabae 

the  act  is  not  retrospectiTe,  9d,  intended  to  confine  the  act  is 

where  it  is;  5d,  where  doubtfuL  future  eommisMoos  the  intealiBa 

But,  before  either  of  these  is  is  expressed  in  direct  terns;  the 

separately  considered,  it  may  be  same  obsMialkm  is  appfieshlets 

noted,  1st,  that  in  IfosrrT.Aeav-  the  96di  and  98th  daases.**   b 

Mm,  6Bmg.  561,  Bcttmqmti^J.  BeU  w.  BiUomy  4  JK^.  Sl^  Mml, 

says,  "The  Courts  are  cautious  in  CJ.,in  comidcripg 

giving  to  any  act  a  retrospective  tioii55,whicfardatestOJ 

eliect  by  rdation.**  is  letrospectivc,  aajs,  "  Wkn 

Sd,  Because  the  kgblature  has,  the  leg^sbftnre  intended  that  Ae 

in  certain  casei^dedared  that  the  statute  should  not 

act  shall  be  prospectiTe  only,  it  sions  prenoodyi 

has  oocaaonally  been  said,  that  tkmisdedaied 

in  caaes  where  the  IcgMatare  has  such  terms  wil  be  feasd 

not  so  €'nafasf4  itself  it  ought  57th,  96th,  and  9Sth 
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The  petition  stated,  that  the  commission  issued  in        1834. 
May  1794 ;  that  all  the  debts  proved,  which  were  very        ""— 

Mx  parte 
" Philli?s. 

In  CkurchUl  v.  Cretue^  5  Bing,  177,  fenred  his  debts,  &c^  the  commis-            ^f 

Serjeant    Tadcfyy   in    argument,  sioners  shall  have  power  to  sell       Phuxips. 

says,  ^  The  enumeration  of  the  and  dispose  of  the  same,"  &c 

clauses  in  which  the  act  was  to  This  clause    is    not    retrospec- 

faave  a  retrospective   operation  tive,  WombweS  v.  Laver,  2  5tm. 

excludes  such  operation  in  any  360. 

other  than  the  cases  enumerated."  The  92d  section  enacts,  **  that 
Maggs  V.  Htmt^  4  Bing,  218.  if  the  bankrupt  shall  not  (if  he 
But  this  inference  seems  not  in  was  within  the  United  Kingdom 
general  to  be  well  founded,  for  at  the  issuing  of  the  commission) 
the  clauses  may  be  considered  as  within  two  calendar  months  after 
of  three  classes ;  1st,  where  clear-  the  adjudication,  or  (if  he  was 
ly  marked  by  the  legislature  as  out   of  the    United    Kingdom) 
being  prospective  only;  2d,  where  within  twelve  calendar  months 
retrospective;    and   3^^    where  after  the  adjudication,  have  given 
doubtful:  in  the  latter,  i.e.  the  notice  of  his  intention  to  dispute 
doubtful  class,  the  reasoning  may  the  commission,  and  have  pro- 
apply,  ceeded  therein  with    due    dili- 
Uty  Where  not  retrospective.  gence,  the  depositions  taken  be- 
lt is  not  where  the  legislature  fore  the  commissioners  at   the 
uses  only  prospective  words,  as  in  time  of  or  previous  to  the  adju- 
•ection  58  relating  to  interest  on  dication  of  the  petitioning  cre- 
{Nomissory  notes,  &c.,  which  be-  ditor's  debt  or  debts,  and  of  the 
gins,  **  And  be  it  enacted,  that  in  trading  and  act  or  acts  of  bank- 
all  ftitvre  commissions ;"  and  in  ruptcy,  shall  be  conclusive  evi- 
tection  96  relating  to  the  inrol-  dence  of  the  matters  therein  re- 
ment  of  commissions,  &c.,  which  spectively  contained  in  all  actions 
enacts,  **  that  in  all  commissions  at  law,  or  suits  in  equity,  brought 
issued  after  thu  act  shall  have  by  the  assignees  for  any  debt  or 
taken  effect,"  Sec  demand  for  which  the  bankrupt 
The  73d  section  enacts,  '^That  might  have  sustained  any  action 
if  any  bankrupt,  being  at  the  or  suit."    This  clause  has  been 
time    insolvent,    shall    (except,  held  to  be  prospective  only,  in 
ike.)  have  conveyed,  &c.  to  any  Key  v.  Cooke,  2  Moore  ^  P.  720, 
of  hii  children,  &c.  any  here-  and  Key  v.  Goodwin,  6  Bing.  576. 
^taments,  Stc,  or  have  delivered  The  reason  of  the  deduon  is, 
•^  made  over  to  any  such  per-  that  otherwise  the  interests  of 
ton  aoy%ii]|^  ^c.^  or  have  trans-  those  parties  would  be  affected, 

X  X  2 
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1834.        few  and  inconsiderable  in  amount,  had  long  since  beoi 
paid  in  full ;  that  among  them  were  several  debts  on  IhIIs 

Ex  parte 

Phillips.       ' 

^f  which  the  135th  section  enacts  notwithstanding,  &c"  Thucbose 

Phillips.       are  to  be  preserved.  uretrospective,ClirrcAt/l T.Crenf, 

2d,  Clauses  which  are   retrO"  5  Bing,  1 77 ;  TerringUm  t.  Sar- 

spective,  greaves,  5  Bmg,  489;  the  reasoi 

When  a  clause  re-enacts  old  being  tlie  use  of  the  words  '^mak 

law  it  is  of  course  retrospective,  or  heretfier  to  be  made.** 
as  i¥as  said  arguendo  in  ex  parte        But  though  the  use  of  words 

Grundy,     Mont.  ^  Mac.    295,  of  retro^)ection  generally  mako 

otherwise  all  the  re-enactments  the  section  retrospective,  yet  that 

in  6  Geo.  4.  c.  16.  would  be  com-  x:onsequence  does  not  follow,  i( 

paratively  useless.  taking  the  nrhole  into  comidff- 

When  a  clause  enacts  new  law,  ation,  that  does  not  appev  the 

whether  it  be  retrospective  does  sound  construction ;  thus,  m  Xef 

not  always  depend  on  the  word-  v.  Cooke,  8  Moore  ^P,  7S0,  Bat, 

ing  alone;  other  circumstances  C.J.,  speaking  of  the  9Sdiectioa, 

roust  sometimes  be  considered,  says,  (p.799) ''Although  die  words 

In  Ketf  V.  Goodwin^  6  Bing.  585,  '  if  the  bankrupt  skaB  not  km 

Lord  Chief  Justice  Tindal  says,  given  notice  of  his  intcoticNi  to 

'*  When  new  provisions  are  in-  dispute  the  commission,  and  him 

troduced  which  apply  to  parti-  proceeded  therein  with  doedfr 

cular  cases,  and  give  entirely  new  gence,*  seem  to  have  a  ^et^olpe^ 

remedies,  we  must  look  to  the  tive  view,  yet  we  must  not  km 

very  words  of  the  sections,  in  them  with  grammatical  aocnncf, 

order  to  see  whether  they  apply  but  look  at  the  intention  of  tk 

or  not  to  by-gone  and  then  ex-  legislature  at  the  time  the  tMr 

isting  commissions."  tute  was  passed.** 

Retrospective  words,  however.        Even  the  use  of  the  wordi 

generally  make  the  clause  retro-  ^  shall  have,**  or  ^  have  obtved 

apective.    By  the  8Sd  section  it  or  shall  hereafter  obtain,'*  do  b« 

is  enacted,  "  that  all  payments  make  the  danse  letroipectifc  if 

really  and   bond  fide  made,  or  on  the  whole  it  appear  not  to 

which  shall  hereafter  be  made,  be  intended  to  be  retnM|jetliv& 

by  any  bankrupt,  &c.  shall  be  Thus  the  ISTth  oectioe  eiicli^ 

deemed  valid,   notwithstanding,  ^  that  if  any  person  who  M 

&c.,  and  all  payments  really  and  have  been  so  dfischarged  by  mdk 

boni  fide  made,  or  which  shall  certificate  as  aforesaid,  or  whs 

hereafter  be  made,  to  any  bank-  shall  have  compoonded  widi  ^ 

nipt,  &c.  shall  be  deemed  valid,  creditor^  or  who  shall  ^•^l'^ 
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of  exchange  and  promissory  notes,  not  bearing  interest;        1834. 
and  that  there  was  a  surplus  to  which  the  bankrupt  was         """"" 

'^  '^  JEjt  parte 

Phillips. 

In  the  matter 
discharged  by  any  insolvent  act,    shall,  before  the  issuing  of  the  ^f 

shall  be  or  become  bankrupt,  and    commission,  have  contracted  any       Philups. 

have  obtained  or  shall  hereafter    debt  payable  upon  a  contingency 

obtain  such  certificate,"  &c.  This  which  shall  not  have  happened 

has  been  held  not  retrospective  before  the  issuing  of  such  com- 

in  Carew  v.  Edioardt,  4  Bam.  Sf  mission,  the  person  with  whom 

Adol,  551 ;  and  see  Churchill  v.  such  debt  has  been  contracted 

Crease^  5  Bing.  178,  and  Terring-  may,  if  he  think  fit,  apply  to  the 

Urn  V.  Hargreavetj  5  Bijig,  489.  commissioners    to    set  a    value 

But  qutere,  see  post,  in  this  note,    upon  such  debt,  and  the  commis- 

The  54th  section  enacts,  '^  that  sioners  are  hereby  required  to 

any  annuity  creditor  of  any  bank-  ascertain  the  value  thereof,  and 

nipt,  by  whatever  assurance  the  to  admit  such  person  to  prove 

same  be  secured,  and  whether  the  amount  so  ascertained,  and 

there  were  or  not  any  arrears  of  to  receive  dividends  thereon," 

such  annuity  due  at  the  bank-  &c.  The  reasons  for  the  decision 

niptcy,  shall  be  entitled  to  prove  were,  there  are  no  expressions 

lor  the  value  of  such  annuity,"  confining  the  operation  of  the 

Ac;  and  the  55th  section  enacts,  clause  to  the  future, and  that  in 

**  that  it  shall  not  be  lawful  for  clauses  intended  to  be  prospec- 

any  person,  entitled  to  any  an-  tive   only,  that    intent    b   ex- 

nuity  granted  by  any  bankrupt,  pressed. 

to  sue  any  person  who  may  be        Section    128    enacts,    '^  that 

collateral  surety,  for  the  payment  every  bankrupt  who  shall  have 

of  such  annuity,  until  such  an-  obtained   his  certificate,  if,  &c. 

Doitant  shall  have  proved  under  shall  be  allowed  five  per  cent." 

the    commission    against    such  This  is  retrospective,  owing  to 

bankrupt  for  the  value  of  such  the  words  '*  shall  have,"  ex  parte 

annuity,"  &c.  These  clauses  have  Minchin^    Mont.  ^  Mac,    136. 

been  held  retrospective  in  Bell  v.  Section  79  enacts,  "  that  if  any 

Billon,  4  Bing.  648,  because  the  bankrupt   shall,    as  trustee,   be 

object  of  the  legislature  was  to  seised,  &c.  any  real  or  personal 

exonerate  the  bankrupt,  and  it  estate,  &c.  it  shall  be  lawful  for 

had  not  declared  the  clause  not  the  Lord  Chancellor,  on  the  pe- 

retroactive.     In  the  same  way  tition  of,  &c.  to  order  the  as- 

section  56  is   retrospective,  ex  signees,   &c.    to    convey,   &c." 

parte Grundt/,Mont.Sf Mac. 31 1;  This  is  retrospective,  ex  parte 

itenacU,^'  that  if  any  bankrupt  Saunders,  2  GLSfJ.  132.    Scc^ 

XX  3 
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18S4*        entitled;  and  that  a  question  had  been  raised,  whether 
these  creditors  were  entitled  to  interest* 


tion  18  enacts, "that  if  ifter  ad-  or  who   shall    have   been  dii- 

judication  the  debt  of  the  peti-  charged    by  any  insohent  act, 

tioDiDg  creditor  be  found  insuffi-  shall    be  or  become  bankni|it, 

dent  to  support  a  commission,  and  have  obiamed  or  AaU  iert^ 

it  shall  be  lawful  for  the  Lord  trfter  obtain  such  certificate  m 

Chancellor,  Sec.  to  order  the  said  aforesaid,  unless  his  estate  shsB 

commission  to  be  proceeded  in,"  produce  (after  all  charges)  sofi- 

&c.    Thb  was  assumed  to  be  re-  dent  to  pay  every  creditor  under 

trospective  in  ex  parte  Robmsy  the  commission  fifteen  shiUingi 

Mont.  4r  Mac.  44,  the  point  not  in  the  pound,  such   certificite 

having  been  argued.  shall  only   protect    his   penoo 

5d,  Where  ii  tM  doubtfuL  from  arrest  and   imprisonmeot, 

Section  98  enacts,  that  ^  after  but  his  future  estate  and  efieds 

this  act  shall  have   come  into  (except  his  tools  of  trade  sid 

efiect,"  &c.  There  exist  the  dicta  necessary    household    fumitare^ 

of  two  eminent  judges  that  this  and  the  wearing  apparel  of  Ims- 

dause  is  not  retrospective;   of  self^  his  wife  and  children,)  sM 

Lord  Lyndhurtt    in    ex    parte  vest  m  the  assignees  wnder  Ik 

Grundy^  Mont.  S^  Mac.  31 S,  and  said  commission^  who  shaU  be  oh 

of  Chief  Justice  Best  in  BeU  v.  titled  to  seize  the  same  is  Bk 

BUton,  4  Bing.  618.    But  it  is  to  manner  as  they  might  have  ttmi 

be  observed,  that  the  words  are  property  of  which  sndk  bmJtrwft 

not,  as  in  section  96,  ^  that  in  all  was  possessed  at  the  issuing  tk 

commissions  issued  after  this  act  commission.**     In  21S  v.  Wilsin, 

shall  have  taken  effect,*'  which  7  Bam.  S^  Cres.  684,  it  was  si- 

is  not  retrospective;    and  it  is  sumed,  but  not  argued,  tfaattbe 

conceived  it  may  safely  be  as-  clause    was    retrospectife.    h 

serted,  that  the  clause  in  practice  Elston  v.  Bradt&ck,  4  T^rw.  Ittt 

has  always  been  treated  as  retro-  it  was  dedded  that  the  iedioo 

spective.  was  retrospective. 

Whether    section   127    be  retro*  As  to  damse  135. 

spective  f  This  dause,  intended  as  a  goiik 

The   dause  enacts,  "  that  if  to  the  due  inteq>retation  of  tk 

any  person  who  shall  have  been  whole  statute,  enacts,  **  that  tUi 

so  dlschaj^d  by  such  certificate  act  shall  be  constnied  benefidiUf 

as  aforesaid,  or  who  shall  have  for  creditors,  and  that  nochiif 

compounded  with  his  creditors,  herein  contuncd  shall  alti^  ^ 
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The  petition  prayed,  that  the  Court  would  declare        1834. 
that  such  creditors  were  not  entitled  to  interest,  and        

Ex  parte 

— — Phillips. 

In  the  matter 
present  practice  m  bankruptcy,    decided  that  the  clause  was  not  ^f 

except  where  any  such  alteration  retrospective.  Denman^  C.  J.,  in  Philuk. 
is  expressly  declared;  and  that  delivering  the  judgment  of  the 
nothing  herein  contained  shall  Court,  says, '^The  language  of  the 
render  invalid  any  commission  127th  section  of  the  6th  Greo.  4. 
of  bankruptcy  now  subnsting,  c.  16.  which  appears  to  have  been 
or  which  shall  be  subsisting  at  taken,  with  some  omissions,  from 
the  time  this  act  shall  take  efiect,  the  9th  section  of  the  5th  Geo.  2. 
or  any  proceedings  which  may  c.  30.*  is  by  no  means  dear; 
have  been  had  thereunder,  or  and  it  is  extremely  difficult  to 
aflfect  or  lessen  any  right,  cisum,  collect  from  it  whether  the  l^s- 
or  demand  or  remedy  which  any  lature  intended  to  alter  the  efiect 
person  now  has  thereunder,  or  of  a  certificate  obtained  prior  to 
upon  or  against  any  bankrupt  that  act  or  not.  If  it  did,  the 
against  whom  any  commission  rights  of  creditors,  and  of  the 
has  or  shall  have  issued,  except  bankrupt  himself,  would  be  much 
as  is  herein  specifically  enacted."  afiected;  and  by  the  135th  see- 
In  ex  parte  Grundtf^  Mont.  S^  tion  of  the  act  we  find  it  enacted, 
Mac.  893,  it  was  argued,  that  "  that  nothing  herein  contdned 
as  this  clause  was  not  to  "  alter  shall  render  invalid  any  commis- 
the  present  practice  in  bank-  sion  of  bankruptcy  now  subsist- 
niptcy,  except,"  &c^  and  was  not  ing,or  which  shall  be  subsisting 
to  ^  aflfect  or  lessen  any  right,"  at  the  time  this  act  shall  take 
&&,  that  therefore  the  56th  sec-  effect,  or  any  proceedings  which 
tion  was  not  retrospective ;  but  may  have  been  had  thereunder, 
Lord  XyndAvrti  said  (page  313),  or  affect  or  lessen  any  right, 
**  But  this  argument  is  incon-  claim,  demand,  or  remedy  which 
sistent  with  the  mode  adopted  any  person  now  has  thereunder, 
to  confine  the  operation  of  the  or  upon  or  agunst  any  bankrupt 
statute  in  the  57th,  96th,  and  against  whom  any  commission 
98tb  sections,  and  would,  in  my  has  or  shall  have  issued,  except 
opinion,  extend  the  effect  of  the  as  is  herein  tpecifically  enacted." 
clause  beyond  the  natural  and  Now  we  cannot  find  any  words 
obvious   import    of  the  words  in  the   127th  section  by  which 

used."  

But    in    Carew  v.  Edwards^        *  Which  clause    is   in  express 

1832^  4  Bam.  Sf  Add,  355^  it  was  terms  made  prospective  only. 

X  X  4 
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1834.        that  the  assignees  might  pay  the  surplus  to  the  repve* 
sentatives  of  the  bankrupt^  without  any  deduction  &r 

Ex  parte 

Phillips       interest. 

In  the  matter 

Panun.  ^^*  Moniagu  and    Mr.  O.  Jnderdon  for   the  peti- 

tion:— 

The  commission  issued  in  1794.  All  the  debts  have 
been  long  since  paid.  The  bankrupt  died  in  I8I8,  and 
this  is  an  application  by  his  representatives  that  the 
assignees  may  pay  over  the  surplus  to  them. 

The  question  is,  Whether  section  132  (a)  be  retro- 
spective ? 

There  are  two  modes  of  considering  this:  1st,  By 
authority;  2d,  Upon  principle. 

the  right  of  a  creditor,  situated  but  the  assignees  shall  not  pij 
as  the  plaintiff  was,  to  sue  the  such  surplus  until  all  crediton 
bankrupt,  and  recoTer  a  judg-  who  have  prored  under  the  com- 
ment, and  hare  execution  against  mission  shall  have  receired  i]it»> 
his  effects,  is  tpecificalfy  and  ex*  rest  upon  their  debts,  to  be  csl- 
preuiy  taken  away,  or  the  effects  culated  and  paid  at  the  rate  md 
of  a  bankrupt,  situated  as  this  in  the  order  following;  that  ii 
defendant  was,  are  specifically  to  say,  all  creditors  whose  debti 
and  expressly  vested  in  his  as-  are  now  by  law  entitled  to  csny 
signees.  interest,  in  the  event  of  a  suiplis» 
(a)  That  the  assignees  shall,  shall  first  recdve  interest  on  sodi 
upon  request  made  to  them  by  debts  at  the  rate  of  interest  re- 
the  bankrupt,  declare  to  him  how  served  or  by  law  payable  thereon* 
they  have  disposed  of  his  real  to  be  calculated  from  the  dste 
and  personal  estate,  and  pay  the  of  the  commission  ;  and  after 
surplus,  if  any,  to  such  bankrupt,  such  interest  shall  have  been 
his  executors,  administrators,  or  paid,  all  other  crediton  fiho 
assigns ;  and  every  such  bank-  have  proved  under  the  coamni- 
rupt,  after  the  creditors  who  don  shall  receive  interest  on  their 
have  proved  under  the  commis-  debts  from  the  date  of  the  coo- 
sion  shall  have  been  paid,  shall  mission,  at  the  rate  of  four  pooodi 
be  entitled  to  recover  the  re-  pereenium, — 6G.4.  c.  16.  s.lJi- 
maindcr  of  the  debts  due  to  him ; 
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1st,  Authority.  1834. 

It  has  been  decided  that  the  clause  is  not  retrospective,         — — 
ex  parte  Shepardy  August  1828,  Mont,  if  Mac.  67 ;  Upton      Phillips. 
V.  Bridgesj    18th  February   1831,  in  which  case   the  ^  the^mattei 
question  was  fully  discussed  before  the  Lord  Chancellor       Phillips. 
in  a  cause,  and  the  decision  of  ex  parte  Shepard  was  con- 
firmed; and  in  ex  parte  Sammonj  June  183),  Mont.  255, 
in  which  the  Vice-Chancellor  said   he  considered  the 
question  to  be  settled. 

2d,  As  to  principle. 

By  section  135  it  is  enacted,  <<  that  nothing  therein 
contained  shall  affect  or  lessen  any  right,  claim,  demand, 
or  remedy  which  any  person  then  had  under  an  existing 
commission,  or  upon  or  against  any  bankrupt  against 
whom  any  commission  had  or  should  have  issued,  except 
as  is  therein  specifically  enacted."  But  as  there  is  not 
any  specific  enactment,  except  by  words  which  may  be 
either  prospective  or  retrospective,  and  as  the  bankrupt's 
right  would  be  most  materially  affected  or  lessened  if 
the  section  were  held  to  be  retrospective,  it  ought  not  to 
be  construed  to  operate  retrospectively.  This  principle 
of  construcdon  is  recognized  in  Carew  v.  Edwards^ 
4  Bam.  Sf  Adol.  354,  upon  a  question,  whether  the  127th 
section  were  retrospective* 

Such  are  the  decisions,  and  it  is  most  fortunate  that 
the  question  has  been  so  decided,  for  great  doubt  may 
be  entertained  whether  the  law  be  not  founded  upon 
an  erroneous  principle,  and  an  erroneous  analogy  to 
damages  given  at  law  upon  bills  of  exchange,  and  whe- 
ther it  is  not  oppressive  in  its  operation  and  injurious 
in  practice,  (a) 

(a)  Q.  It  not  the  reatofung  by  maison  d'un  homroe,  disent  les 
analogy  a  dangerous  mode  of  Anglms,  est  son  ch&teau.  Une 
reoiomng  in  iegitlation  ?     ^^  La    expressien  po^tique  n'est  pas  une 
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1834.  Mr.  James  Bussett  for  the  representative  of  a  ample 

""""'        contract  creditor  who  had  not  contracted  for  interest*^ — 


Ex  parte 
Philups. 


In  the  matter  ruson ;   car  si  la  maison  d'un  dans  toutes  les  questions  con* 

of  homme  est  son  ch&teau  de  nuit,  cernant  les  colonies  et  les  m^tro- 

Fhilups.       pourquoi  ne  le  seroit-il  pas  de  poles.    On  suppoioit  anx  colo- 

jour  ?  Si  c^est  un  asile  inyiolable  nies  des  devoirs;  on  leur  impoiok 

pour  le  propri^taire,  pourquoi  ne  des  crimes  tons  ^galement  fond^ 

le  seroit-ii  pas  pour  toute  autre  sur  la  m^taphore  de  leur  d^>eii- 

personne  qu'il  jugeroit  k  pro-  dence  filiale." 
pos  d'y  recevoir  ?  —  Le  cours        Q.  s.  Is  not  this  law  founded 

la   justice   est  quelquefois    en-  upon  the  supposed  analogy  to 

trav^    en  Angleterre  par  cette  damages  given  at  law  upon  bifls 

puerile    notion   de    liberty.     II  of  exchange? 
semble  que  les  criminels  doivent        Q.  5.  Are  not  damages  givca 

avoir  leurs  terriers  comme  les  at  law  upon  bills  of  exchange, 

renards  pour  le  plaisir  des  chas-  upon  the  ground  that  a  man, 

seurs,    Un  temple  dans  les  pays  possessing  property,  has  withheld 

Catholiques    est    la  nuuson    de  it  from  his  creditors,  and  made 

Dieu.    Cette  metaphore  a  servi  interest  or  profit  of  it,  which  he 

ii  ^blir  les  asiles  pour  les  crimi-  ought  not  to  retain  ? 
nels.  CVtoit  manquer  de  respect        Q.  4.  What  analogy  is  there 

^  Dieu  que  d'arracher  de  force  between  the  case  of  a  solveot 

ceux    qui    venoient  se  r^fugier  man  withholding  property  from 

dans  sa  maison.    La  balance  du  his  creditors,  and  the  case  of  t 

commerce  a  produit  une  multi-  solvent   man   against  whooip  m 

tude  de  raisonnemens  fond^  sur  a  time  of  commensal  tempest,  a 

la  m^taphore.    On  a  cru  voir  commission  has  issued,  which,  in 

les  nations  s^elever  et  s^abaisser  nine  cases  out  of  ten,  ought  noi 

dans  leur  commerce  r^ciproque,  to  have  issued,  and  his  property 

comme  les  bassins  d'une  balance  is  taken  from  him,  so  that  be 

charg^  de  poids  in^aux.    On  cannot  fulfil  his  contracu  ? 
s'estinqui^^detoutcequ'on  re-        Q.5.  Why  in  such  case  ba 

gardoit  comme  un  d^&ut  dVqui-  man  to  be  compelled  to  do  an 

libre.    On   imaginoit  que  Tune  act  which  he  never  contraded  to 

devoit  perdre  et  l*autre  gagner,  do  ? 

comme  si  on    avoit    6t6   d'un        Q.  6.  Even  if  the  dahii  is 

bassin    pour    ajouter  ^  I'autre.  founded,  what  are  the  relative 

Le  mot    de  niere-pairie   a  fut  advantages  and  evils  with  which 

naftre  un  grand  nombre  de  pr6-  it  is  attended  ? 
jugcs  et  dc  faux  raisonnemens        The  advantage  is,  that  a  ere- 
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Although  ex  parte  Shepard,  Mont,  jf  Mac.  67,  decided        1834. 

that  section  132  was  not  retrospective,  that  was  because         

the  right  to  interest,  whatever  it  was  before  the  6  Geo.  4.      Phi^ps^ 
c.  16.  came  into  operation,  had   become  vested  in  the  ^"  ^®  matter 
creditors  by  the  acts  of  the  commissioners  before  that      Phillipb. 
act  came  into  operation ;  and  ex  parte  Buck^  Mont.  8f 
Mac.  297,  proceeded  on  the  same  ground,  deciding  that^ 
not  the  date  of  the  commission,  but  of  the  dividend, 
when  the  right  to  allowance   vested,  was  to  be  consi- 
dered, and  that  when  such  right  vested  before  the  pre- 
sent act  came  into  operation,  the  clause  was  not  retro- 
spective.    It  was  therefore  to  be  inferred,  that  where 

ditor  upon  a  debt,  when  he  did  not  get  twelve  shillings  in  the 

not  contract  for  interest,  shall  pound. 

receive  a  few  shillings,  perhaps,  A  commission  some  years  ago 
for  interest.  The  evil  is,  that  issued,  during  the  storm  occa^ 
the  solvent  bankrupt,  against  sioned  by  the  war  with  France, 
whom,  in  all  probability,  a  com-  against  one  of  the  most  respect- 
mission  ought  not  to  have  issued,  able  merchants  in  England.  After 
and  who,  by  exertion,  has  paid  the  lapse  of  twenty  years,  and 
20f.  in  the  pound,  is  left  desti-  after  the  proceedings  were  lost, 
tute ;  his  residue  is  spread  over  and  the  debts  forgotten,  the  mer- 
such  a  surface  as  to  be  of  little  chant  returned  to  England,  with 
use ;  and  the  plank  upon  which  a  surplus  which  he  had  saved, 
he  clung  for  safety  is  taken  from  He  paid  to  my  knowledge, 
him.  700,000/.  Upon  his  offering  to 
Q.  7.  Has  not  this  clause  been  pay  interest  to  Messrs.  Barings 
injurious  in  practice.  In  a  com-  upon  a  bond  of  20,000/.  Messrs. 
mission  against  a  country  banker  Barings  declined,  it  and  put  the 
it  was  clear  that,  by  nursing  the  bond  into  the  fire.* 
estate,  and  by  the  diligence  of  •  This  clause  was,  I  understand, 
the  debtor,  the  creditors  would  .^^^^  ^^^  ^^  suggestion  of  Mr. 
receive  twenty  shUUngs:  in  the  ^^^^  jhe  reasons  in  favour  of  it 
pound,  with  about  4,000/.  for  the  ^^  contained  in  his  valuable  note 
bankrupt;  but  he  said  "  If  I  work  ^  jj^^  ^^  young,  vol.  ii.  p.  416, 
for  years,  my  surplus  will  be  ab-  of  P^A's  Reports  of  Cases  in  the 
sorbed."   The  creditors  now  will  House  of  Lords. 
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1834.        lYiQ  bankrupt's   right  to  an  allowance  vested  after  the 
Ex  Darte      ^^^  came  into  operation,  although  under  an  old  com- 
Phillips.      mission,  the  amount  of  the  allowance  would  be  regulated 
of  by  the  new  law.     In  the  present  case  the  right  to  iote- 

Philups.  rest  is  to  be  regulated  by  the  new  act ;  and  such  simple 
contract  creditors  are  therefore  entitled  to  interest,  be- 
fore the  surplus  is  carried  over. 

Per  Curiam:  —  The  fact  fails  in  this  case,  for  the 
right  to  the  surplus  vested  many  years  ago,  when  all 
the  creditors  were  paid ;  but  even  if  all  the  creditors 
had  not  been  paid  till  the  present  act  came  into  ope- 
ration, which  was  the  case  in  Upton  v.  Bridges  (a),  there 
is  no  foundation  for  such  distinction.  The  question  is 
not  open ;  it  is  concluded  by  the  former  decisions. 

The  order  made  was,  <<  Declare  the  representatives 
of  the  bankrupt  entitled  to  surplus^  without  any  deduc- 
tion of  interest  to  creditors  whose  debts  did  not  cany 
interest." 


(a)  Mr.  Swantton  said,  that  in  operation,  but  was  nientioiicd  in 

Upton  V.  Bridget  it  did  not  ap-  the  affidavit,  and  qu.  whether 

pear  whether  the  dividend  were  brought  to   the    notice  of  the 

declared  after  the  act  came  into  Court  ? 


'  M 
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Ex  parte  WATSON.— In  the  matter  of  MABERLY.      C.  of  R. 

Jvly  30, 

1  HIS  was  a  petition  under  circumstances  similar  to  ^  custom  of 
those  in  ex  parte  SolomonSf  Mont.  8c  Bli.' SOS^  with  this  exchanging 

acceptances  ex- 

exception,  that  the  petitioner's  notes  were  sent  by  the  isted  between 
agent  at  Montrose  in  a  parcel  to  Blythe,  which  parcel  ^j  othCT*^* 
was  stolen  by  a  clerk  of  Blyth^^s.  and  the  notes  never  houses,  through 

.  the  agency  of 

formed  any  item  in  the  accounts  between  the  assignees  Biytke,-  notes 

'^ndBiythe.  ;;;rprJLtto 

Mythefbatne^er 
exchanged,  as 

Mr.  BeiheU  and  Mr.  Paynter  for  the  petition.  bankruptcy  in- 

tenren^  and 
they  were  stolen 

Mr.  Swanston  and  Mr.  Montagu  for  the  respondents.     fromBfytfie,ukd 

^  ^  newer  formed 

any  item  in  any 
yj      ri  settlement  of  ao- 

fer  Curtam  :  —  counts  between 

This  is  entirely  a  question  of  fact.    The  petitioner  has  ^^y^  ^^  ^^ 

•^       ^  ^  *  ^  assignees. 

not  proved  that  the  money  in  question  was  not  in  the  Held,  the  peti- 
stolen  parcel.     The  Court  would  have  no  hesitation  in  recover  the 
ordering  as  prayed,  if  the  petitioner  had  proved  that  the  ^^^  fi^^th 
money  was  in  the  hands  of  Blythe  when  the  assignees  assignees, 
interposed  the  interdict  (a)  in  Scotland.     If  the  money 
were  not  in  the  parcel,  it  could  not  have  come  to  Blythe; 
if  it  were  in  the  parcel,  it  came  to  Blythe^s  possession, 
but  was  stolen  before  the  interposition  of  the  assignees. 

The  money  did  not  form  any  part  of  the  funds  when 
the  assignees  interfered,  or  when  the  account  was  taken 
between  Blythe  and  the  assignees. 

Petition  dismissed. 


{a)  [njuDction. 
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C.  <^  R.     Ex  parte  TURVILLE  and  others.  —  In  the  matter  of 
'^'^f'  MILLER. 

Qnugre,  whether   r 

the  Court  haye   IN  July  1819   a  commission    issued  against  Miller. 
the  ciecutor  of   ^€al  WBS  the  petitioning  creditor,  and  was  chosen  sde 

an  assignee .         assignee. 

Part  of  the  bankrupt's  property  was  mortgaged  to 
Neal.  This,  with  other  property,  was  put  up  for  sale 
by  Neal  in  his  character  of  assignee,  without  any  order 
of  the  commissioners,  which  would  have  been  necessary 
if  he  had  sold  as  mortgagee.  The  mortgaged  property 
was  bought  by  an  agent  of  Neal,  without  the  usual  leave 
of  the  Court.  Neal  deducted  the  amount  of  the  pur- 
chase money  from  his  proof.  This  proof  referred  to  the 
mortgage,  but  NecU  did  not  give  it  up;  he  received 
dividends,  and  signed  the  certificate. 

A  petition  was  presented,  stating  the  facts  of  the  pur- 
chase without  leave,  and  also  charging  Neal  with  having 
received  monies  as  assignee  for  which  he  had  not  ac- 
counted. It  was  heard  on  the  5th  of  July  1833,  when 
the  Court  ordered  the  property  to  be  resold,  subject  to 
NeaFs  mortgage,  Neal  having  liberty  to  bid;  and  all 
further  directions  and  costs  were  reserved,  (a)  A  resale 
took  place,  and  the  property  was  bought  by  other  per- 
sons for  much  more  than  Neal  had  originally  given.  On 
the  27th  of  December  1833  Neal  died,  leaving  the  re- 
spondents his  executors.  These  executors  joined  in 
indentures,  by  lease  and  release  of  the  7th  and  8th  of 
July  1834,  being  a  conveyance  to  the  purchaser  of  the 
property  so  resold. 

This  was  a  petition  by  one  of  the  assignees  chosen 


(d)  See  ex  parte  TurviUe^  3  Dea,  ^  Ch,  350. 
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since  NeaTs  death,   stating  the   former  petition,  and        1834. 

praying  that  ^eo/  might  be  declared  to  have  forfeited         

bis  mortgage  by  having  proved  without  giving  it  up  (a) ;      Torville 

that  all  costs  might  be  paid  by  Neal.  and  that  he  miirht  ,  ^^  others. 

^  ^  J  ^  ®       In  the  matter 

aocount.  of 


MlLLEB. 


Mr.  Montagu  for  the  petition. 

Mr.  G.  BichardSf  for  the  respondents,  objected  that 
the  Court  had  no  jurisdiction  over  the  executor  of  an 
assignee  in  any  case ;  certainly  not  in  this,  as  he  had  no 
assets. 

Mr.  Montagu,  in  reply : — 

Admitting  the  Court  had  no  jurisdiction  to  have  pro- 
ceeded in  the  first  instance  against  an  executor,  here 
the  order  was  made  on  Neal  during  his  life,  and  may 
be  enforced  on  the  executor  after  NeoTs  death.  In 
ex  parte  Lane,  1  Atk.  89,  Lord  Hardwicke  charged  the 
executor  of  an  assignee  with  payment  of  sums  for  which 
the  assignee  had  not  accounted.  In  ex  parte  WackeT' 
beth,  2  GL  §*  J,  151,  on  appeal  from  Buck,  495,  the 
representative  of  a  deceased  assignee  was  sought  to  be 
charged  with  interest,  and  no  objection  was  taken  as  to 
the  jurisdiction. 

The  executor  has  executed  the  deed  of  conveyance  to 
the  new  purchaser,  thereby  submitting  to,  and  waiving  all 
objections  to  the  jurisdiction.  In  ex  parte  Jackson,  5  Ves. 
358,  on  a  question  whether  the  Court  had  jurisdiction 
.  to  compel  a  second  mortgagee,  not  coming  in  under  the 
bankruptcy,  to  join  in  a  conveyance.  Lord  Itoslyn  said, 


(a)  See  ex  parte  Greenwood,     1  Jac.  Sf  Walk.  423 ;  and  ex  parte 
Buck,  327  f  ex  parte  Barclay,    Soloman,lGl»SfJ.25, 
1  Gl.Sf  J.  272;  ex  parte  Hoptey, 
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1834.        <<  I  will  think  of  it.     Let  the  fact  be  inquired  into,  if 

the  second  mortgagee  was  applied  to  by  the  oommis- 

TuRviLLE      sioners.     If  he  was  present  at  the  time  the  order  was 

In^^he^  matter  ™^^>  *"^  suffered  the  sale  to  go  on,  it  would  be  too 

of  much  to  permit  him  to  lie  by,  and  take  the  objection 

Miller.  g.  ■,    ,, 

afterwards. 

Here  a  compromise  was  proposed,  and  the  petition 
was  ordered  to  stand  over  a  short  time.  Nothing  more 
was  said  about  it.  (a) 


(a)  The  following  is  in  the  ''  In  this  case  an  order  is  made 

handwriting  of  Lord  J^/efoti,  and  on  aU   neceuary  penotu;  hot 

inserted  in  Mr.  Barbells  copy  of  that  is  done,  in  practice,  where 

Eda^s  B,  Xr.  .* —  necessary  persons  hove  do  de- 

«  Hamilton  Place.  «»»«»»•«•!»«  the  ertate ;  or  « 

not  buls,  in  prachce,  necessary  m 

«  Re  Abbey,  8th  February  1826.  ^^^  ^^^^^  f 

'^  In  this  case,  as  I  understand  **  It  is  true,  that  in  this  esse, 
it  upon  reading  it  again,  the  the  personal  representative  is  the 
assignee  of  the  bankrupt  dies;  bankrupt.  But,  under  commii- 
and  the  property,  which  in  the  sions  of  this  date,  could  a  bank- 
course  of  the  bankruptcy  had  nipt  be  compelled  to  execute? 
been  assigned  to  him,  being  I  and  if  not,  would  hu  becoming  a 
suppose,  as  the  papers  represent,  personal  representative  impose  an 
since  vested  in  one  of  the  bank-  obligation  on  him  to  be  enforced 
rupts  as  his  personal  representa-  by  petition  to  do  so  ? 
tive;  viz.  the  bankrupt  now  ^The  Chancellor  will  thank 
sought  to  be  committed  for  not  Mr.  Pentam  if  he  can  g^  or 
executing  an  assignment  of  that  procure  htm  any  informatioo, 
property  to  new  assignees.  founded  on  practice,  that  applia 

^  But  considering  this  matter,  to  such  a  particular  case  as  this." 

I  wish  Mr.  P^xam  to  see  if  he  can  In  tx  parte  CVtMor,  Mmd.i 

find  any  instance  of  an  assignee's  Mac.  S81,  it  was  held  that  there 

personal     representative     being  was  no  jurisdictioo  to  compel 

compelled,  by  an  order  upon  a  the  personal  representative  of  ta 

petition  in  bankruptcy,  to  assign  assignee  to  account  for  the  per- 

the  estate  which  he  has  in  the  sonal  estate  oi  the  bankrupt  in 

character  of  a  personal  represent  his  hands.    And  see  Saioa  t. 

tative  of  a  deceased  assignee.  Daoit,  1 8  Vet.  80,  S.  C. ;  I  Mm^ 
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JEx  parte  WILLIAMS  and  others,  assignees,  &c.  —  In      C.  of  R. 

the  matter  of  WEINHOLT.  J^P  30, 

1834. 

1  HE   petitioners  were   assignees.     A  suit  had   been  The  Court  will 

instituted  in  which  they  were  made  defendants ;  a  refe-  sanction  to  a 

rence  was  made  to  the  Master,  who  reported  that  it  co«»P/o™[*f  of 

'    ^  '^  a  suit  by  the 

would  be  to  the  benefit  of  all  parties  that  a  compromise  assignees, 
should  take  place.     The  Lord  Chancellor  doubted  his  Master  reports 
jurisdiction  to  order  this  with  respect  to  the  assignees;  ll'^^edfof*' 
and  this  was  a  petition  praying  that  this  Court  would  aU  parties. 
direct  them  to  compromise  the  suit. 

Mr.  Swanston  and  Mr.  Bacon  for  the  petition. 

Per  Curiam : — The  Court  will  look  into  the  case,  and 
make  such  order  as  shall  be  proper. 

The  Court  subsequently  ordered  that  the  Lord  Chan- 
cellor's order  might  be  registered  in  the  Court  of  Bank- 
ruptcy.    That  was  the  only  order  made. 


JEx  parte  WATKINS—  In  the  matter  of  KIDDER.      C.  of  R. 

rw^  July  30, 

1  HIS  was  a  petition  by  the  person  entitled  to  the        1834. 

equitable  interest  of  certain  shares  in  the  Economic  Where  shares  of 

Assurance  Office,  standing  in  the  name  of  the  bankrupt  company  are 

in  the  books  of  the  office.  heldin  the  name 

of  the  bankrupt 

The  petition  stated.  That  the  petitioner  was  in  1821  as  trustee,  thej 
the  holder  of  two  shares  in  the  stock  and  property  of  the  reputed  owner- 

ship. 

79;  and  ex  parte  Solarte,  Mont,  Lancy  1  Aik.  89,  being  cited,  the   what  is  notice 

495.  Vice  Chancellor  said,  **  the  case  to  the  office  ? 

In  ex  parte  Crowe,  Mont.  4-  cited  from  Atkins  is  too  vague  to 

Mac.  281,  the  case  of  ex  parte  be  acted  upon." 

Voi^  I.  Y  Y 
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1834.        company  of  the  Economic  Assurance  Office,  London, 

which  shares  then  stood  in  the  name  of  the  petitioner 

Watkins.  i"  ^^  books  of  the  company. 
In  ilie  matter  That  being^desirous  to  invest  further  money  in  the  pur- 
KioDBR.  chase  of  six  other  shares  in  the  said  stock  and  property, 
he  accordingly  in  the  month  of  June  1827,  through  the 
agency  and  assistance  of  Lancelot  Brough  Alien  esq*  one 
of  the  directors  of  the  company,  purchased  six  other 
shares  numbered,  &c.  at  250/.  per  share. 

That  by  the  rules  and  regulations  of  the  company,  no 
person,  except  he  be  a  director,  is  capable  of  holding  in 
his  own  name,  unless  by  marriage,  will,  or  administra- 
tion, more  than  two  shares  in  the  stock  and  property  of 
the  company. 

That  in  case  any  person  is  desirous  to  beoome  the 
actual  proprietor  of  more  than  two  shares,  the  additioml 
shares  must  therefore  be  entered  in  the  name  of  some 
other  person  in  the  books  of  the  directors  and  company; 
provided  always,  that  not  more  than  two  shares  are 
entered  in  the  name  of  any  one  person ;  but  that  no 
rule  or  regulation  of  the  said  company  prevents  any  one 
person  being  beneficially  entitled  to  more  than  two 
shares  in  the  said  company,  and  that  many  shares  were 
so  held  by  the  beneficial  owners  in  the  names  of  other 
persons  as  their  trustees,  or  on  their  behalf. 

That  the  petitioner  being  informed  by  Ldmctki 
Brough  Allen  of  such  rule  and  r^ulation,  and  of  the 
mode  in  which  it  was  therefore  necessary  and  usual  that 
any  shares  beyond  two  —  of  which  he  might  be  the  owner 
—  must  stand,  applied  to  Kidder^  the  bankrupt,  and  re- 
quested him  to  allow  two  of  the  siud  six  additional  diares^ 
which  petitioner  was  desirous  of  purchasing  as  afijresaid, 
to  be  entered  in  the  name  of  the  said  Kidder  in  the 
books  of  the  directors  and  company,  and  also  requested 
Kidder  to  hold  the  same  in  trust  for  the  petitioiier. 
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That  Kidder  acceded  to  this  request;  and  accordingly        1834. 

petitioner  applied  to  the  office  and  caused  two  of  th6        

shares  to  be  entered  in  the  books  and  company  of  the      Wa-hcins. 
said  office  in  the  name  of  Kidder ;  that  petitioner  alone  ^°  the  matter 
paid  the  whole  price  for  the  two  shares  as  well  as  for       Kidder. 
the  other  four  shares,  and  all  expences. 

TTuU  it  was  well  known  to  the  said  Lancelot  Brough 
Allen  and  to  Mr.  Naylor,  the  then  actuary  of  the  said 
company  f  that  such  shares^  though  held  as  aforesaid^  were 
the  property  of  the  petitioner. 

That  immediately  after  the  said  two  shares  were  so 
entered  as  aforesaid  in  the  books  in  the  name  of  the  said 
KUlder  as  the  proprietor  thereof,  he  duly  made  and  de-^ 
livered  to  petitioner  a  declaration  of  the  trusts  thereof,' 
bearing  date  the  12th  day  of  June  1827,  viz. 

•*  I  the  undersigned,  John  Kidder  of,  &c.,  silver- 
smith, do  hereby  declare  that  the  two  shares  mentioned 
standing  in  my  name  in  the  Economic  Assurance  Office 
were  purchased  and  paid  for  by  G.  P.  Waikins  of,  &c. 
with  bis  own  monies  and  for  his  own  sole  benefit ;  that 
my  name  is  made  use  of  in  trust  for  him,  his  executors, 
administrators,  and  assignees :  and  I  do  hereby  engage 
to  assign  the  said  shares  to  him,  or  to  whom  he  shall 
appoint,  at  his  expence,  whenever  required.  Dated 
12th  day  of  June  1827.  John  Kidder." 

Witness,  T«T. 

That  Kidder  duly  received  the  dividends  on  the  said 
two  shares,  and  immediately  regularly  accounted  for  or 
paid  over  the  same  severally  to  the  petitioner;  and  that* 
the  said  Kidder  acted  in  all  respects  according  to  the 
direction  of  the  petitioner  in  his  character  of  nominal 
proprietor  of  the  said  two  shares. 

The  solicitor  to  the  assignees  deposed  that  he,  having 
apfdied  to  the  resident  director  for  the  purpose  of  ascer- 
taining the  circumstances  under  which  the  transfer  was 
made,  was  informed  as  follows : 

Y  Y   2 
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1834.  Then  what  <^  notice''  was  there  in  this  case?    The 
petition  allies  ^^  that  it  was  well  known  to  the  said 

Ex  parte       '^  ^ 

Watkins.       ■ : 

In  the^ matter  p^r^ter  for  the  petition:  — In  e*  letter   sent    in  ex  parte  Stri^ 

KiDO£B.        porte  Stright,    Mont.  502,  the  was  not  intended  as  a  noticeyand 

bankrupt  deposited  two  policies  yet  it  was  held  sufficient, 

with  Worger,  who  sent  a  letter.  The  CHi£r  Judgs:  — 

stating,  "  I  am  the  holder  of  the  The  intent  b  immaterial,  if  it 

under-mentioned    policies,    and  be  clear  that   notice  is  in  fitct 

shall  feel  obliged  if  you  will  in-  given,* 

form  me  what  sum  the  office  will  In  that  case  the  Court  did  no 
give  if  they  are  delivered  up  to  more  than  support  the  usual  doc- 
be  cancelled."  This  was  the  only  trine  of  equity.    No  conveyancer 
notice  the  office  received,  and  it  would  advise  that  a  title  could  be 
was    held   sufficient    to    entitle  accepted  which  was  effected  with 
Worger  to   the  policies.    That  such  a  notice  as  the  present   la 
case  will  govern  the  present.  The  Smith  v.  Smith,  a  case  lately  de- 
Court  there   swd,  the  slightest  cided    in    the  Exchequer  f,  i. 
circumstance  of  notice  is  suffi-  made  advances  to  B,  a  trader, 
cient.  and  afterwards  took  from  him  as 
The  Chief  Judge  :^-Takuig  security   an    assignment   of  an 
it  for  granted  that  a  verbal  notice  equitable  life   interest  in  stock 
isenough,  if  given  as  notice,  is  it  and   other  property   vested  in 
enough  if  said  in  a  mere  conver-  three  trustees  under  a  marriage 
sation,  in  which  the  party  did  not  settlement,  there  being  rumours 
intend  to  give  notice?  as  to  the  solvency  of  JB.    A^in 
Mr.  Jlfoft/o^  for  the  assignees:  the  course  of  conversation  sub* 
—  The  question  is,  whether  no-  sequently  to  the  assignment,  and 
tice  was  in  fact  given  ?    A  mere  not  with  a  view  of  giving  validity 
loose    conversation     does    not  to  his  security,  mentioned  to  one 
amount  to  notice.      Ex  parte  of  the  trustees,  who  was  not  act- 
Monro,  Buck,  500,  is  the  leading  ing  trustee,  that  he  was  secured 
case  in  questions  of  this  nature;  by  the  assignment:  and  it  was 

it  was  held  that  the  assignment     

of  a  bond  debt,  accompanied  by  ^  ^^^  ^^  ^.^^  ^^  ^  p^^^ 

delivery  of   the  bond    without  ^^  ^^.^^  the  notice  is  given,  if. 

noUce  to  the  obligor  was   not  ^^^  were  in  ftct  given,  is  imma- 

valid  as   against   the    assignees,  terial.     Per  Lord  Lyndkurtt,  SmiA 

The  conversation  here  was  not  v.  SmUh,  2  Cromp.^Mte.  23S. 

intended  as' notice.  f  Since    reported,   S  CVoa^i.  # 

Mr.  Swaniton  in  reply:  ^ The  Mee.  23 1. 
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Lancelot  Braugh  AUen^  and  to  Mr.  Naylor,  the   then         1834. 
actuary  of  the  said  company,  that  such  shares  were  held 

as  aforesaid,  and  were  the  property  of  the  petitioner."      Watkins. 
Can  it  be  contended  for  a  moment  that  this  is  notice  to  ^^  the  ^matter 
the  office?     But  the  solicitor  to  the  assignees  deposes       Kiodee. 

held    that    this   communication  nouredy  that  is  not  notice.  There 

was  a  sufficient  notice  to  prevent  was  notice  in  this  case;  the  fact 

the  interest  of  B,  from  passing  to  of  a  deposit  was  a  mere  matter  of 

the  assignees,  as  having  been  in  conversation,  and  alike  amounts 

his  order  and  disposition.  to  notliing,  whether  that  conver- 

In  notices  the  purposes  for  sation  took  place  in  the  office,  in 
which  they  are  given  must  be  a  house,  or  in  the  streets.  But  it 
considered.  In  this  case  it  is  a  was  contended  that  this  conver- 
question  of  fact,  whether  or  not  sation  was  notice  to  the  whole 
the  letter  did  contain  any  notice,  office,  as  notice  to  one  trustee 
The  letter  b  not  before  the  was  enough  in  Smiih  v.  Smith,* 
Court.  Then,  independently  of  But  wonld  a  conversation  with  a 
the  letter,  here  is  a  mere  acci-  servant  to  a  trustee  be  notice  to 
dental  conversation,  in  the  course  the  trustee  ? 
of  which  it  slips  out,  the  policy  Sir  George  Roie:-^The  doc- 
was  deposited.  The  clerk  at  the  trine  of  notice  in  equity  is  founded 
insurance  office  woiild  not  notice  on  totally  different  principles  to 
this,  as  it  was  not  intended  as  a  those  applicable  to  cases  of  re- 
notice.  SmUk  V.  Smith*  differs  puted  ownership  in  bankruptcy, 
from  the  present  case;  the  only  Thus  any  notice  to  a  purchaser 
question  there  was,  whether  the  is  enough  to  put  him  on  inquiry, 
communication  brought  the  fact  The  assignment  of  a  policy  is  an 
within  the  personal  notice  of  the  equitable  assignment,  and  there 
trustee?  Here  the  question  is,  is  no  title  in  equity  till  notice 
whether  notice  was  given  to  the  thereof  has  been  given.  It  is  not 
officer?  necessary  such  notice  should  be 

Sir  John  Cross:  —  Was  notice  formal,  nor  is  it  necessary  that  it 

given  ?    All  we  know  is,  that  an  should  be  in  writing,  but  it  roust 

agent  of  the  petitioner  went  to  be  a  distinct  notice. 
the  office,  not  to  give  notice,  but        The  case  stood  over  that  the 

to  pay  a  premium.     If  a  man  letter  might  be  sought  for;  if  no 

walks  into  a  banker's,  and  says  such  letter,  then  the  petition  to 

accidentally  that  a  bill  is  disho-  be  dbmissed. 


♦  2  Cnmq).  fr  Mee,  231.  ♦  2  Crwnj}.  fr  Mee,  231. 
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1834.        that  he  was  informed  at  the  office  that  no  notice  was 

— ^"        ever  given  to  the  society. 

Watkins.  The  79tli  (a)  section,  which  relates  to  trust  property, 

la  the  matter  jg  confined  to  cases  where  property  stands  in  the  bank- 

KioDEB.       rupt's  name  as  trustee ;  here  the  shares  stood  in  his  name, 

not  as  trustee,  but  as  his  own,  and  the  trust  was  secret 

Mr.  Swanston  in  reply  was  stopped  by  the  Court. 

The  Chief  Judge:  —  Where  there  exists  a  custom 
which  is  known  that  property  standing  in  the  name  of 
any  one  may  only  be  his  nominally,  while  the  real  right 
may  be  in  another,  would  the  reputation  of  ownership 
attach  to  the  mere  nominal  possession  ?  Here  the  pro- 
perty follows  the  title.  His  tide  is  as  trustee;  he  holds 
as  trustee ;  he  had  a  right  to  hold.  The  mischief  the  act 
intended  to  remedy  was,  where  the  title  was  in  one  per* 
son,  the  possession  in  another,  as  decided  by  Lord  EUxm 
in  ex  parte  Martin^  2  Rose,  332,  S.  C.   19  Ves.  494. 

(a) "  That  if  any  bankrupt  shall  other  persons  (if  any)  interested 

as  trustee  be  seised,  possessed  of,  therdn,  to  order  the  assignees, 

or  entitled  to,  either  alone  or  and  all    persons  whose  act  or 

jointly,    any    real    or    personal  consent  thereto  is  necessary,  to 

estate,  or  any  interest  secured  convey,  assign,  or  transfer  the 

upon  or  arising  out  of  the  same,  said  estate,  interest,  stock,  fiindi, 

or  shall  have  standing  in  his  name  or  annuities  to  such  person  or 

as  trustee,  either  alone  or  jointly,  persons  as  the  Lord  Chancellor 

any  government  stock,  funds,  or  shall  think  fit,   upon  the  same 

annuities,  or  any  of  the  stock  of  trusts  as  the  said  estate,  interest, 

any  public  company,  either  in  stock,  funds,  or  annuities  were 

England,  Scotland,  or   Ireland,  subject  to  before  the  bankruptcy, 

it  shall  be  lawful  for  the  Lord  or  such  of  them  as  shall  be  then 

Chancellor,  on  the  petition  of  subsisting  and  capable  of  takiog 

the  person  or  persons  entitled  in  efiect ;  and  also  to  recdve  and 

possession  to  the  receipt  of  the  pay  over  the  rents,  issoes,  aod 

rents,  issues,  and   profits,  divi-  profits,    dividends,    interest,  or 

dends,  interest,  or  produce  there-  produce  thereof,  as   the  Lord 

of,  on  due  notice  given  to  all  Chancellor  shall  direct.** 
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The  assignees,  however,   contend,  that  as  the  shares        1834. 
were  suffered  to  stand  in  the  name  of  the  bankrupt, 
they  passed  to  them  under  section  72  of  6  G.  4.  c.  16.      Watkins. 
No  doubt  shares  in  an  insurance  office,  as  other  choses  ^"*  ^®  matter 
in  action,  are  goods  and  chattels  within  the  meaning  of       Kidde&. 
that  clause ;  but  it  is  equally  clear  that  they  would  not 
pass  under   that   clause  if  held  in  trust  for  another. 
Fraud  is  not  alleged.     The  shares  were  entered  in  the 
name  of  Kidder^   with   the   knowledge  of  one  of  the 
directors,  pursuant  to  a  practice  known  and  permitted. 
I  do  not  see  that  the  clause  as  to  trust  property  is  con- 
fined to  cases  where  the  bankrupt  is  actually  entered  on 
books,  8cc.  as  a  trustee.     Bank  stock  is  not  so  entered. 
The  shares  standing  in  the  name  of  the  toistee  was 
quite  consistent  with  the  legal  title  which  was  in  him,  as 
Lord  Eldon  said  in  ex  parte  Martin^  2  Bose,  332,  S.  C. 
19  Ves.  494. 

Sir  John  Cross :  — 

In  this  case  the  bankrupt  had  possession,  and  he  had 
a  legal  title  to  the  possession ;  consequently  the  seventy- 
second  section  does  not  apply. 

It  might  perhaps  create  a  distinction  if  A.B.  sold 
goods  or  chattels,  and  A,B.  remained  in  possession, 
and  executed  a  deed  of  trust  in  favour  of  the  purchaser. 
There,  though  the  possession  and  legal  title  would  be  in 
the  same  person,  yet  the  circumstances  of  the  case 
might  create  an  exception,  and  bring  it  within  sec- 
tion 72. 

Sir  George  Base :  — 

The  notice  to  the  director  and  to  the  actuary  is 
certainly  very  material;  without  that  I  should  doubt 
the  effect  of  the  declaration  of  trust.  The  seventy- 
ninth  section  does  not  apply  to  this  case,  it  merely 
enables  a   party  to  apply  by  petition  instead  of  bill. 
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1834.        The  question  is,  was  the  bankrupt  a  trustee?    If  so^ 
— ■         the  assignees  have  no  title  to  the  property.     But  whe- 
MTatkins.     ^^^  h^  ^^^  trustee  or  not  might  "be  a  question.    If 
In  the  matter  f}^  ^ere  a  mere  delivery  of  a  chattel  without  more^ 
Kidder.       the  title  to  it  might  vest  in  the  assignees  under  a  sub- 
sequent bankruptcy.     But  if  the  owner  were  an  infant^ 
or  a  feme  covert,  then,  however  hard  on  creditors,  and 
however  much  they  might  be  deceived,  yet  as  the  pos- 
session could  not  be  with  the  consent  of  the  true  owner 
thereof,  it  would  not  pass  to  the  assignees.     If  it  be  not 
a  dry  chattel  thus  to  be  operated  on  by  actual  delivery 
of  possession,  but  a  chose  in  action,  which  cannot  be 
delivered,  the  question  is,  whether  at  the  time  of  the 
bankruptcy  the  equitable  title  was  complete  as  against 
the  assignees,  who  now  have  the  l^al  title  which  the 
bankrupt  before  possessed  ?    It  has  been  decided,  that 
though  a  chose  in  action  have  been  assigned  so  far  as 
contract  goes,  yet  if  no  notice  was  ever  given  as  against 
those  persons  against  whom  the  assignment  is  to  operate, 
that  the  property  goes  to  the  assignees.     As  to  bank 
stock,  all  the  world  knows,  and  indeed  it  is  acknow- 
ledged  as  a  conclusion  of  law,  that  the  Bank  takes  no 
notice  of  trusts ;   and  a  notice  there  of  a  trust  would 
be  nugatory.    But  is  that  the  case  when  notoriety  may 
be  given  by  notice  ? 

As  to  the  written  declaration  of  trust,  would  that 
alone  have  prevented  the  bankrupt  selling  the  property, 
or  from  holding  himself  out  as  the  reputed  owner  ?  I 
should  have  some  difficulty  in  saying  that  this  proper^ 
was  not  in  the  reputed  ownership,  if  the  right  of  the 
petitioner  depended  on  the  declaration  of  trust  only. 

It  is  oiot  alleged  that  the  office  refused  to  attend  to 
notices ;  if  that  had  been  the  case,  the  petitioner  might 
perhaps  have  urged,  ^^  In  taking  a  declaration  of  trust 
I' have  done  all  I  could  usefully  do:   notices  to  the 
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office  would  have   been  idle  and   nugatory."      But  it         1834. 
has  not  been  proved  that  this  office  refused  to  attend 
to  notices ;  therefore,  unless  there  had  been  notice  in      Watkins. 
this  case,  I  should  have  some  difficulty  in  saying  that  ^"  ^^^  matter 
the  property  in  question  did  not  pass  to  the  assignees.  Kidder. 

The  Chief  Judge  :  —  If  the  question  depended  on 
notice^  I  should  say  there  was  enough;  but  my  judgment 
was  founded  on  the  existence  of  the  declaration  of  trust 
alone. 

Order,  That  the  assignees  deliver  up  and  convey  the 
trust  property,  (a)     No  costs. 


Ex  parte    LAVENDER.— In   the  matter  of  C.ofR. 

LAVENDER.  Sept.  16, 22, 

§•  23. 

1  HIS  was  a  petition  by  the  bankrupt  stating  that  he         1834. 
was  not  a  trader,  and  had   not  committed  an  act  of  Reviev^  will 
bankruptcy,  and  praying  that  the  insertion  of  the  ad-  *?*^  ^^^u'^'f^T 
vertisement  in  the  Gazette  might  be  stayed,  and  the  fiat  vertisement  in 

J    ,  the  Gaxette. 

superseded. 

Mr.  Tempkf  for  the  petitioning  creditor,  applied  to 
adjourn  the  hearing,  that  he  might  have  time  to  produce 
witnesses. 

The  Chief  Judge  : 

I  shall  first  hear  the  witnesses  for  the  petition,  and  if 
they  establish  a  primd  facie  case,  I  will  stay  the  advertise- 
ment in  the  Gazette,  and  then  consider  whether  it  will  be 
expedient  to  give  time  to  produce  witnesses  on  the  main 
question  of  the  supersedeas. 

(a)  An  appeal  b  pending  from  this  decision^ 

♦  Y  Y   6 
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1834.  Mr.  Serjeant  Wilder  with  whom  was  Mr.  Montagu^ 

having  proceeded  to  open  the  case,  stated  he  laboured 

Lavender,     under  great  difficulty,  not  knowing  what  were  the  acts  of 
In  the  matter  bankruptcy,  &c-,  and  he  feared  he  might  consume  much 
Lavemosr.     time  to  no  purpose  in  guessing  what  these  were. 

The  Chief  Judge  said  it  would  save  much  time,  if 
Mr.  Temple  would  consent  to  have  the  depositions  now 
read,  as  Mr.  Temple  must  eventuaUy  read  them  as  part 
of  his  case. 

To  this  Mr.  Temple  consented,  and  they  were  read 
accordingly. 

Sept,  22.  One  of  the  depositions  was  by  the  drawer  of  a  bill 

accepted  by  the  bankrupts,  and  not  yet  due.  It  con- 
cluded with  the  usual  affidavit,  that  the  deponent  was 
not  creditor  of  the  bankrupt 

Mr.  Serjeant  Wilde  objected,  that  his  deposition  could 
not  be  read  as  evidence ;  he  may  be  called  on  to  pay  the 
bill,  and  is,  consequently,  an  interested  witness;  he 
therefore  should  be  called  t;tt;a  voce,  and  examined  as  to 
these  facts,  which,  if  as  stated^  incapacitate  him  as  a 
witness  in  the  proceedings. 

The  Chief  Judge: — As  the  deponent  swears  he  is 
not  a  creditor,  and  there  is  no  evidence  that  he  is,  I 
cannot  assume  him  to  be  such.  This  evidence  must  be 
read. 

The  deposition  was  read. 

He  was  afterwards  called  to  be  examined  vied  vcctf  on 
his  voire  dire  in  answer  to  a  question  put  by  Mr.  Serjeant 
Wilde,  he  said,  ^^  I  had  a  bill  in  my  hands  about  a  wed^ 
or  twelve  days  before  it  was  due,  I  have  paid  it  away  to 
a  Mr.  P.''     On  this  bill  the  bankrupt  was  liable. 
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Mr.  Serjeant  Wilde: — This  witness  cannot  be  exa-        1834. 

minedy    being  liable    for    the    difference   between   the         

amount  of  dividends  to  be  paid  on  the  proof  to  be      Lav^der. 
made  by  the  present  holder  of  the  bills,  and  the  sum  for  ^"  ^^^  matter 
which  it  is  drawn.  Lavender. 

Mr.  Temple : — The  practice  in  bankruptcy  has  always 
been  to  read  the  affidavits  of  all  persons,  whether  inte- 
rested or  not,  but  the  present  witness  is  not  interested  in 
the  bankrupt,  as  he  would  not  be  liable  to  the  bankrupt, 
but  to  the  holder  of  the  bill,  as  in  Williams  v.  Stephens, 
2  Camp.  300. 

Mr.  Serjeant  Wilde,  in  reply : — 

The  question  is  not  whether  the  affidavit  of  this 
witness  could  be  read,  which  practice  has  established 
in  the  affirmative,  but  whether  he  can  be  examined  vivd 
voce  —  a  very  different  question. 

The  3d  section  of  the  Bankrupt  Court  Act  declares 
that  there  may  be  an  appeal  from  this  Court  "  on  mat- 
ters of  law  and  equity,  or  on  the  refusal  or  admission  of 
evidence" ;  now,  if  this  Court  is,  when  examining  vivd 
voce,  to  pay  no  attention  to  the  rules  of  evidence  pre- 
vailing in  all  other  Courts^  and  to  admit  the  evidence  of 
all  persons,  whether  interested  or  not,  it  is  impossible 
that  any  question  as  to  the  refusal  or  admission  of  evi- 
dence, which  was  contemplated  by  the  legislature,  should 
ever  arise. 

That  he  is  not  a  creditor  of  the  bankrupt  does  not 
enable  the  Court  to  receive  his  evidence,  he  cannot  be 
heard  if  in  any  way  interested  in  the  fund  created  by 
the  bankruptcy. 

The  Chief  Judge  :  — 

No  doubt  the  affidavit  of  this  party  would  be  evidence. 
But  9$  the  act  now  authorizes  this  Court  to  examine 
vivd  voce,  and  as  the  3d  section  introduces  a  new  state 
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1834.        of  things,  I  should  have  great  diflSculty  in  saying  that 

any  one  could   be  examined  viva  voce  in    this  Court 

Lavenobr.  whose  evidence  would  not  be  received   in  a  court  of 

In  the  matter  j^^ 
of 
Lavender.  My  present  impression  is,  that  this  witness  cannot  be 

examined,  but  being  an  important  point  arising  for  the 

first  time,  I  will  consider  it. 

Cur  ad.  vuU. 


Sept.  23. 

On  a  vivd  voce 
examination  on 
a  petition  to 
supersede,  a 
creditor  is  not 
a  competent 
witness. 


Tliis  day  another  person  was  called  as  a  witness,  wtio 
admitted  he  was  a  creditor,  whereon 

Mr.  Serjeant  fVilde  objected  to  his  evidence  being 
received. 

The  Chief  Judge  :  — 

If  there  had  been  no  decision  either  way,  I  should 
rather  have  suffered  the  objection  to  go  to  his  credit 
than  his  competence. 

It  certainly  depends  on  the  circumstances  in  which 
the  creditor  is  placed,  whether  it  be  or  be  not  his  interest 
that  the  bankruptcy  should  be  superseded.  Some  cre- 
ditors would  have  an  interest  to  support  the  fiat ;  others, 
as  judgment  creditors,  under  certain  circumstances  might 
have  an  interest  to  supersede. 

But  the  rule  which  excludes  the  evidence  of  a  creditor 
is  founded  on  the  principle,  that  a  creditor  must  have  an 
interest  to  support  the  bankruptcy ;  and  it  has  so  often 
been  decided  that  creditors  are  not  admissible,  as  to 
leave  me  no  option.  I  am  bound  by  the  decisioiis  to 
declare,  that  the  evidence  of  this  witness  cannot  be  re- 
ceived. Williams  v.  Stephens,  2  Camp*  300 ;  ex  parte 
Oshomey  1  Base,  387,  S.  C.  2  Ves,  $•  B.  77.  And  in 
another  case,  during  the  same  sittings  as  ex  parte  Osbome 
was  decided  in,  Williams  v.  SiqJuens  was  dted,  wiiereoo 
Lord  Eldon  said,  <<  It  is  not  eDOUgh  that  die  credilBr 
has  not  availed  himself  of  the  commission  to  be  a  con- 
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petent  witness,  it  ought  to  be  certain  he  never  will."        1834. 
And  in  Crooke  v.  Edwards^  2  Stark.  302,  an  objection       _ 

.  Ex  parte 

was  taken  to  the  competency  of  a  creditor,  and  the  case     Lavendea. 
of  Adams  v.  Malkin,  3  Camb.  543,  was  cited,  where  Lord  ^"  the^  matter 
Chief  Justice  Gibbs  allowed  the  objection ;  and  the  case      Lavender. 
of  Williams  v.  Stephens  was  also  cited,  whereon  Lord 
BUenboroughj  retracting  from  his  former  opinion^  said 
that  he  was  inclined  to  the  opinion  expressed  by  the 
Lord  Chancellor  in  Williams  v.  Stephens^  for  the  com- 
mission was  to  be  considered  a  benefit  to  the  witness, 
since  it  brought  a  divisible  fund  within  his  reach,  and 
by  supporting  the  commission  he  enlarged  the  means  of 
satisfaction.     It  then  becomes  clear  from  these  autho- 
rities, that  if  this  were  an  issue  the  witness  would  be 
incompetent ;  but  it  is  argued,  that  this  being  a  petition 
to  supersede  creates  a  difference,  and  that  the  rules  in 
bankruptcy  as  to  evidence  are  not  so  strict. 

When  affidavits  were  used  before  the  Lord  Chancellor 
as  to  facts^  they  were  used  in  order  to  enable  the  Lord 
Chancellor  to  form  an  opinion  whether  the  point  were 
clear  or  doubtful ;  if  it  appeared  doubtful,  an  issue  or 
an  action  was  ordered,  and  the  verdict  therein  acted  as 
a  guide  to  the  judgment  of  the  Lord  Chancellor,  (a) 

If  then  this  Court  decides  a  case  on  a  t;tt;d  voce  ex- 
amination, that  examination  must  be  guided  by  the  same 
rules  as  of  sitting  at  the  trial  of  an  issue,  and  unless  the 
petitioning  creditor  can  support  his  fiat  by  evidence 
which  would  be  produceable  at  an  issue,  I  must  supers 
sede.  The  witness  in  question,  being  a  creditor,  cannot 
therefore  give  evidence. 

Objection  allowed,  and  the  fiat  was  superseded. 

(a)  It  is  presumed  this  obser-  recting  the  issue  in  this  case  of 
vatioD  refers  to  something  said  Williams  v.  SlephenSf  5  Camp. 
^  the  Lord  Chancellor,  in  di-    300. 
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C.  of  R. 

Sq^  23, 

1834. 

An  application 
to  be  discharged 
from  custody, 
on  the  ground 
of  tbeinsuffi- 
cicney  of  the 
oommiauoDer^ 
warrant,  must 
be  by  peti- 
tion, (a) 


Ex  parte  JONES.  — In  the  matter  of  JONES. 

JMr.  JONES  stated,  that  this  was  a  motion  that  the 
bankrupt  might  be  discharged  from  custody,  on  the 
ground  of  the  insufficiency  of  the  warrant  signed  by  the 


commissioners. 


Mr.  Temple^  contra :  —  This  not  being  an  application 
to  discharge  a  bankrupt  who  has  been  attending  to  be 
examined,  &c.,  the  application  must  be  by  petition,  sup- 
ported by  affidavits  in  the  usual  way. 

Let  the  petition  be  answered,  filed,  and  served,  and 
the  affidavits  filed,  then  I  will  appoint  an  early  day  for 
its  being  heard. 

Motion  dismissed.     Costs  reserved. 


(a)  Q.  Is  not  this  the  first  ap> 
plication  to  discharge,  except  on 
habeas  corpus  ? 

Doubt  seems  to  have  been  en- 
tertained, whether  the  Chancellor 
can  discharge  from  commitment 
bj  petition.  From  the  following 
authorities  it  will  probably  ap- 
pear that  the  Chancellor  had  this 
power,  although  in  practice  it 
has  not  of  late  been  exercised. 
Ejt  paHcJames^  1715,  1  P.  IPmi. 
619,  cited  in  Crowici^s  case, 
9  Sttanston^  30,  which  see;  ^x 
fMrU  BrmU/ordj  1725,  Crowley's 
case,  2  Stpmuion,  51 ;  ex  p<uie 
j^faee,  1738,  CrowUyi  case, 
S  SteoMsion,  oS ;  ex  parte  Lut- 
good,  1742,  I  AtJt.  240,  sec  Crou^ 
ieif*s  case ;  1 797,  there  seems  to 
have  been  some  case  in  this  year, 
tee    9  Swmuim^  39;    Tayhr^ 


case,  1805,  8  Ve9ey^5SO.  In  tb 
case  the  bankrupt  was  brongM 
up  on  habeas  corpus.  Mr.  Cotkt 
moved  that  he  should  be  A- 
charged,  observing,  that  a  peti- 
tion was  not  the  proper  cootk: 
to  whidi  the  Lord  Chanoeflor 
assented.  To  what  extent  thii 
assent  is  to  be  considered  v 
authority  it  does  not  seem  nteth 
sary  to  inquire.  The  banknft 
was  not  brought  up  upon  a  peti- 
tion ;  he  was  in  court  opoa  i 
writ  of  habeas  corpus,  and  beii^ 
there,  it  is  clear  that  the  proper 
course  was  to  move  for  bis  da- 
charge.  Cousiderii^  this  aaeflt 
as  some  authority,  >Ir.  Vetef  r^ 
fers  to  the  case  of  Hcrwt  v. 
Lmey,  1  DieJt^  ITOu  Hov  &r 
this  case  is  any  anthofity,  tk 
case  itself  will  explain;  it  ii»fc^ 
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Ex  parie  ROBINSON.  —  In  the  matter  of  CASE.  c!  of  R. 

_^  Sept.  26, 

1  HIS  was  a  petition  to  stay  the   bankrupt's  certifi-  1834. 

cate,  and  to  prove.  ^  peUtion  to 

^  stay  the  oertifi- 

cate,  and  to 

Mr.  Monioffu  for  the  bankrupt :  —  prove,  wat  pre- 

There  are  several  preliminary  objections.  '^i^  It  need 

1st,  The  petition  does  not  state  that  the  petitioner  ^^  ^.  **^. 

,        *■       ,        ,  ,  ■  ">«  petitioner  u 

is  a  creditor,  which  is  essential,  ex  parte  CuUeUj  Buckj  a  creditor: 

69 ;  the  aflSdavit  in  support  does,  but  that  is  not  suffi-  not  state  when 

cient,  as  all  facts  must  be  equally  stated  on  the  petition  ***?  f*J',  ""^ 

and  affidavit,  ex  parte  CundcUlj  1  GL  ^J.  87.  sd.  It  need 

not  state  what 

Mr.  Temple,  contrd.  jected. 

The  Chief  Judge  :  — 

In  ex  parte  Cundall,  1  GL  ^J.  37,  the  ground  neither 
appeared  in  the  petition  nor  in  the  affidavit  in  sup- 
port, but  only  on  the  affidavit  in  reply. 

I  am  always  reluctant  to  dismiss  or  stay  the  hearing 
of  a  petition  on  a  preliminary  objection.  Here  the  only 
reason  the  petitioner  has  for  wishing  to  stay  the  certi- 
ficate is,  that  he  desires  to  prove,  which  leads  to  an 
unavoidable  inference  that  he  is  a  creditor.  I  should 
not  hesitate  one  moment  to  dismiss  this  petition,  if  I  did 


lows :  Home  v.  Lanoy,  15th  July  10  Vesejf,  106.    Whether  the  re- 

1758, 1  Dick.  170.  An  infant  was  fusal  by  the  Lord  Chancellor  to 

arretted  anil  thrown  into  prison  make  any  order  was  because  the 

ibrnecessaries ;  an  habeas  corpus  application  was  upon  petition,  or 

wat  granted  to  bring  him  into  Itecause  the  petition  was  without 

court  to  have  a  guardian   as-  foundation,  the  report  does  not 

tiigiied.     It  was    attempted    by  state.     Ex  parte  King,    1805, 

petition,  which  was  thought  by  11  Ves.  425;    ex  parte  Harrit^ 

Lord  Hardwicket  C,  improper,  1811,    18  Vet.  237;    ex  parie 

and    therefore    it    was    moved  Oliver^  IS12,  \  Rose,  407 ;  Crow^ 

ibr.    Ex  parte  Tomkuon,  1804,  /.ry's  case,  1818,  2iSiK«ii#/on,  16. 
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1834.        not  perceive,  on  the  face  of  the  petitiooy  that  the  ped- 

'         tioner  must  be  a  creditor,  and  that  he  most  hare  intended 

RouNsox.      ^o  represent  himself  as  a  creditor.   If  this  were  a  petidon 
lo  the  mauer  ^^  g^^y  f^^  gaming,  for  instance,  I  shoold  dismisB  it. 

Case. 

Mr.  Montagu :  —  The  next  objection  is,  that  the  peti- 
tion does  not  state  when  the  dd>t  was  rejected.  His 
debt  was  rejected  at  the  first  meeting,  all  the  other  cre- 
ditors have  signed  the  certificate!  and  this  pedtioo  was 
not  presented  till  the  twentieth  day  after  the  certifi- 
cate had  been  advertised  in  the  Gazette.  This  b  sadi 
laches  as  to  deprive  him  of  any  right  to  stay  the  certifi- 
cate, ex  parte  Smitk,  1  GL  SfJ.  195.;  er  parte  Botkxkj 
1  Dea,  $-  Ch.  383.  In  ex  parte  JmehrmMy  1  Amc,  93, 
Lord  EUon  says,  <<  I  have  ofiai  thought  it  a  harddiip^ — 
it  is  not  for  me,  but  for  the  l€^;ishuure,  to  relieve  it, — tint 
when  the  creditors  requisite,  in  numbo*  and  value,  have 
certified  their  consent  to  the  allovranoe  of  the  bankrupt^ 
certificate,  a  person  meaning  to  oppose  it  should  not 
state  candidly  the  objection,  and  give  the  bankrupt  an 
opportunity  of  setting  himself  right,  but,  on  the  con- 
trary, should  lie  by,  sufiering  him  to  solicit  all  the  cre- 
ditors, perhaps,  but  himself^  and  then  meet  him  here^ 
ignorant  of  the  objection,  and  perhaps  unpreparedi 
from  his  pover^,  to  defend  himself. 

<<  In  this  case  the  debts  are  215,901/.  Os,  StLy  and  of 
those,  164,779/1  have  signed;  and  the  law  teUs  me,  that 
where  creditors,  not  being  bound  so  to  do,  but  acting 
from  their  own  free  will,  certify  to  me  the  bankmpC's 
conformity,  and  where  the  commissioners  also  certify  to 
me  that  three  fifths  of  the  creditors  in  number  and 
value  have  signed,  and  that  they,  speaking  judidaDy, 
have  no  reason  to  be  dissatisfied,  the  Great  Seal  is  bound, 
unless  tlie  law  and  practice  say  otherwise,  to  allow  die 
certificate;  and  lown  I  was  surprised  at  hearin^that  tke 
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law  in  this  respect  was  relaxed,  because  1  ever  thought        1834. 

that  the  Court  had  gone  a  great  way  in  requiring  more 

to  be  done  than  the  letter  of  the  law  requires."  Robinson. 

In  the  matter 

The  Chief  Judge  :  —  The  petition  is  certainly  in-        ^^ 
formal  in  not  stating  when  the  debt  was  rejected,  but  as 
the  fact  must  appear  on  the  affidavit,  I  ought  to  hear 
the  petition. 

Mr.  Montagu :  —  Another  objection  is,  that  the  peti- 
tioner does  not  state  wkni  debt  he  offered  to  prove. 
Was  it  the  debt  referred  to  in  the  petition,  or  some 
other  debt?    Ex  parte  Curtis,  1  Bose^  274. 

The  Chief  Judge  :  —  I  will  not  dismiss  the  petition 
on  that  ground. 

Objections  over-ruled. 

Mr.  Temple  then  argued  the  petition  on  die  merits. 
Mr.  MtnUagu^  contra. 

The  Chief  Judge  :  — 

In  this  case  the  petitioner  tendered  a  proof,  and 
claimed  to  be  a  creditor  on  the  balance  of  accounts; 
this  proof  was  rejected,  because  that  balance  had  not 
been  ascertained,  and  the  entry  made  by  Mr.  Commis- 
noner  Hobroyd  on  the  proceedings  is,  "  Proof  rejected, 
it  appearing  that  the  applicant  and  the  bankrupt  had 
been  engaged  in  a  joint  adventure,  that  the  accounts 
had  not  been  taken,  and  that  there  were  divers  out- 
standing debts  due  from  such  adventure.'' 

Such  was  the  debt  tendered  before  the  commissioner ; 
bet  the  petitioner  now  sets  up  a  totally  different  claim ; 
he  states  he  is  a  creditor  for  1,100/.  on  a  private  account, 
and  that  the  commissioner  rejected  that  debt  because  of 
the  outstanding  partnership  account. 

z  z  2 
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1834.  As  to  the  partnership  account,  it  is  clear  that  the  ped- 

tioner  would  not  be  entitled  to  prove  the  balance  until 

Robinson,     he  —  being  the  solvent  partner  —  had  paid  the  crediton 

III  ihe^  matter  ^^f  ^|^g  partnership,  and  he  is  not  entitled  to  stay  the 

Case.         certificate,  because  he  could  only  stay  on  the  ground 

that  he  is  prepared  to  prove,  which  he  is  not.     As  to 

the  alleged  private  debt  of  1,100/.,  if  he  had  proved 

that  the  bankrupt  was  indebted  to  him  on  a  private 

account,  and  that  the  commissioner  rejected  his  proof 

because  of  the  outstanding  partnership  account,  then  I 

might  have  been  induced  to  interfere ;  but  no  such 

is  established. 

Petition  dismissed,  with  costs,  {a) 


C.  of  R.       Ex  parte  RAMSAY.  —  In  the  matter  of  RAMSAY. 

Sept.  26,     rp 
1834.         i  HIS  was  a  petition  to  supersede,  with  consent  of 

If  the  sole  af-  creditors:  diere  was  but  one  assignee^  who  was  one 
dUoTand  ri^  ^f  ^^^  Consenting  creditors.  Held  the  assignee  need 
the  consent  to  a  ^^^  [jq  served.    No  Other  person  was  served. 

supersedeas,  be  ^ 

nc«d  not  be 

served  with  the  Supersedeas  ordered. 

petition. 


C.  of  R.      Ex  parte  HA  WES.  —  In  the  matter  of  GRIFFITH. 

Sept.  26,     -m/r 
1834.        Mr.  MONTAGU  applied,  that  a  fiat  not  opened 

Unopened  fiat     might  be  amended.     The  bankrupt  was  described  as  of 
not  amen  Cateaton  Street.     His  house  stood  at  the  comer,  and 

(a)  Tn  ex  parte  Johmon^  I  Atk,  a  certificate  was  ttayed^  on  the 

81,  a  petition  to  stay  the  certifi-  petition  of  one  partner  of  tbe 

cate,and  prove  a  debt  depending  bankrupt,  until  the  ptrtsenh^i 

on  an  account  not  settled,  was  accounts   should  be  taken,  no 

dismissed  as  to  the  certificate.  In  laches  bdng  imputable  to  the 

ex  parte  Hadley^  1  Gl,iJ'  193,  petitioner. 
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fronted  both  Basinghall  Street  and  Cateaton  Street,  and        1834. 

the  entrance  was  formerly  in  Cateaton  Street ;  six  months         

ago  the  entrance  was  changed  to  Basinghall  Street.  It  was        Hawes. 

wished  to  amend  the  fiat  by  substituting  Basinghall  Street.  '°  '**®  matter 

*    Griffith* 

The  Chief  Judge  :  —  I  could  only  say,  <^  let  the  fiat 

be  amended  if  the  Lord  Chancellor  think  fit;"  but  as 
the  docket  papers  are  wrong,  the  Lord  Chancellor  would 
have  nothing  to  amend  by ;  it  is  therefore  absolutely  ne- 
cessary to  strike  a  new  docket.  It  is  better,  therefore^  to 
follow  the  usual  practice,  and  have  a  new  fiat. 


Ex  parte  KIRKM  AN.— In  the  matter  of  KIRKMAN.  C.  of  R. 

Dec.  12, 

1  HIS  was  a  petition  to  supersede  with  consent,  present-  $'13, 

ed  one  day  before  the  42d  day,  on  the  grounds  that  there  1833. 

was  no  act  of  bankruptcy  or  petitioning  creditor's  debt,  petition  to  su-' 

The  bankrupt  up  to  1881  resided  at  New  Basford,  ^^^^'^^^ 

Nottingham.     In  June  1831  he  went  to  America  with  quintes,  cannot 

«  •        .^  •  .^t  •  r    ^     •         ^1  I  ^®  heard  till  he 

his  Wife  and  son,  with  a  view  of  staying  there  a  short  hassurren- 
time  in  order  to  ascertain  whether  they  should  like  to  ^«^  ?»?"«!> 

^  he  be  living  in 

reside  there,  he  intending  to  return  again  to  England  America. 
before  finally  taking  up  his  abode  in  America.  The 
petition  stated  that  he  was,  in  a  great  measure,  influenced 
by  the  delicate  health  of  his  son,  and  a  desire  to  give 
him  the  benefit  of  a  sea  voyage,  and  of  residence  in  ano- 
ther climate ;  but  that  his  residing  abroad  being  uncer- 
tain, he  did  not  give  up  his  house  at  New  Basford,  nor 
sell  his  furniture,  but  the  house  and  furniture  were  kept 
up  for  a  year  for  his  accommodation  in  case  of  his  return 
to  England.  Before  his  departure  he  was  indebted  to 
various  persons  in  the  sum  of  740/.  exclusive  of  1^00^ 
on  mortgage,  but  was  possessed  of  property  amounting 
to  between  3,000/.  and  4,000/.,  being  more  than  suifi- 

z  z  3 
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1833.        cient  to  pay  his  debts.     Part  of  this  property  consisted 
Ex~varte      ®^  ^^  interest  in  a  freehold  estate  at  New  Basford,  sub- 
KiRKMAN.     ject  to  a  mortgage  for  less  than  its  value,  and  the  annual 
of  rents  were  sufficient  to  pay  the  mortgage.     Previous  to 

KiBKMAN.      i^jg  departure  he  had  paid  off  debts  amounting  to  337/., 
and  made  provision  ibr  the  remainder,  amounting  to 
403/.,  by  setting  apart  the  rents  of  his  freehold  estates, 
after  pajring  the  mortgage  interest.     Long   before  he 
went  to  America  his  intention  of  going  had  been  the 
subject  of  general  conversation  in  the  neighbourhood  of 
his  residence,  and  of  the  residence  of  his  creditors ;  and 
when  he  went,  the  fact  of  his  departure  was  not  inten- 
tionally withheld  from   any  of  his  creditors,    nor  bad 
there  been  the  least  intention  on  his  part  to  delay  them, 
or  to  dispose  of  his  property  to  their  prejudice.    Having 
sustained  great  injury  from   sea  sickness,  he  did  not 
return  again  to  England  as  he  had  intended.     The  peti- 
tioner also  stated,  that  all  his  creditors  whose  debts  still 
remained  unliquidated  were  well  satisfied  of  his  int^ritjry 
and  had  not  yet  required  payment  of  their  respective 
debts,  and  would  not,  until  it  should  be  convenient  to 
him  to  pay  them. 

That  in  1828  he  became  joint  surety  with  Bd>ert$ 
for  Simpson^  by  entering  into  two  joint  and  several  pro- 
missorv  notes  for  100/.  and  90/.  to  Prichet.  the  whole 
amount  of  which  notes  was  paid  to  Simpson  by  Pricket; 
and  that  he  also  became  one  of  several  sureties  for  «Sa^p- 
son  on  other  promissory  notes  for  money  advanced  to 
Simpson  by  various  money  clubs;  and  that^  thinking 
Simpson  would  discharge  these  notes,  he  omitted  to 
inform  the  agent  he  authorized  in  England  to  pay  hb 
debts,  that  he  was  surety  for  Simpson. 

In  September  1833  a  fiat  issued  against  the  petitioiier 
by  Pricket.  The  petitioner  denied  that  there  was  aoj 
debt  due  to  Pricket  to  support  the  fiat^  as  fresh  seen* 
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rities  had  been  taken  by  Pricket  for  190/.  without  peti-         1883. 
tioner's    knowledge.     The   debts   proved    or    claimed       „ 

-  °  ^  Ex  parte 

amounted  to  403/.,  and,  independently  oi  Prichefs  debt,      Kiekman. 
were  nine  in  number;  five  of  them  amounted  to  144/.  ^"  ^^®  matter 
only,  and  the  remainder  were  debts  proved  against  the      Kirkman. 
petitioner  as  the  surety  for  Simpson, 

All  the  creditors  of  the  petitioner  who  had  proved  or 
claimed  consented  to  the  annulling  the  fiat. 

The  petitioner  stated  he  was  ready  to  pay  any  other 
creditor — ^who  had  not  proved — the  full  amount  of  his 
claim. 

Pricket  had  tendered  proof  of  his  debt^  but  it  was 
rejected  by  the  commissioner.  Tlie  petitioner  declared 
he  was  nevertheless  willing  to  pay  the  debt  claimed  to 
Pricket^  or  into  Court,  together  with  the  costs  attending 
the  fiat,  and  to  pay  the  other  creditors  who  had  proved 
against  him  as  surety  the  amounts  of  their  debts^  if  the 
Court  thought  proper. 

The  petitioner  denied  having  committed  any  act  of 
bankruptcy,  and  alleged  that  the  freehold  estate  at  New 
Basfbrd  was  alone  worth  at  least  2,500/.,  which,  together 
with  his  other  property  in  England,  was  more  than 
adequate  to  pay  in  full  every  claim  upon  him,  and  leave 
a  considerable  surplus. 

Mr.  Bethelly  for  the  petitioning  creditor,  took  a  pi'eli- 
minary  objection  to  the  hearing  the  petition,  on  the 
ground  that  the  bankrupt  had  not  surrendered.  In 
ex  parte  Crowther^  Buck^  480,  and  ex  parte  Gardiner, 
Buck,  458^  and  ex  parte  Drake,  Mont.  486,  S.C.  2  Dea. 
Sf  Ch.  91,  this  rule  is  recognized;  and  in  ex  parte 
Gardner,  the  Vice  Chancellor  says,  **  the  bankrupt  never 
can  be  heard  upon  petition  till  he  has  surrendered." 
[Sir  John  Cross  :  —  Either  tlie  Vice-Chancellor  is  mis- 
reported,  or  he  was  wrong  in  making  use  of  the  word 

z  z  4 
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1833.        <^  never,"  as  if  the  dcicision  of  a  particular  case  were  to 
have  the  force  of  a  statute^  binding  in  all  cases.] 

Ex  parte 

In  the  matter       Mr.  Bacony  corUrd. 
of 
KiRKM AN.  Sir  George  Rose :  —  Objections  which  are  strictly  pre- 

liminary are  only  such  as  apply  to  defective  signature  or 
attestation,  or  to  the  jurisdiction,  &c.  NeverthelesB  it 
is  usual  to  treat  this  as  preliminary  in  order  to  save  time. 

After  much  discussion  whether  the  pedtion  should  be 
heard. 

Per  Curiam :  —  The  petitioner  may  open  his  ease. 

Mr.  Bethett:  —  And  then  I  shall  demur  or  plead  to 
the  petition. 

Mr.  Montagu  and  Mr.  Bacon^  for  the  petition,  having 
read  the  petition  and  affidavits,  proceeded  as  follows:  — 
A  more  important  question  than  the  present  is  seldom 
submitted  to  a  court.  The  decision  in  ex  parte  Draitf 
Mont.  486,  S.C.  2  Dea.  $*  C%.  91,  is  certainly  directly 
against  the  present  application,  and,  if  that  were  the 
latest  case,  we  could  hardly  venture  to  address  the  Cooit 
on  a  point  which  must  then  be  considered  as  resjmdikxta. 
The  only  remedy  for  those  interested  in  the  just  admi- 
nistration of  tliis  part  of  the  law  would  be  by  application 
to  parliament;  but,  as  the  same  point  now  awaits  the 
decision  of  this  Court  in  ex  parte  Foulger  (a),  we  are 
relieved  from  that  difficulty.  [The  Chief  Judge  :  — 
In  ex  parte  Foulger  there  had  been  a  trial  at  law  with  a 
verdict  against  the  commission,  and  it  was  not  the  peti- 
tion of  the  bankrupt]  The  question  is,  whether  in  diis 
free  country,  a  merchant  on  the  other  side  of  the 
Atlantic,  who  declares  that  he  is  not,  in  any  event, 

(a)  Since  decided  and  reported,  amte^  page  457. 
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amenable  to  the  bankrupt  laws,  and  that,  if  he  were,  he        1833. 
has  committed  no  act  of  bankruptcy^  can  or  cannot  be         «— — 
heard  on  a  petition  to  supersede  till  he  pass  over  the      Kirkman. 
sea  to  surrender  to  a  fiat  which  is  utterly  invalid,  and  ^"  ^®  matter 
which  will  be  annulled  the  moment  he  appears  ?  Kirkmah. 

Is  it  to  be  endured  that  a  man  is  to  be  made  a  bank- 
rupt, perhaps  in  pursuance  of  a  conspiracy,  and  where, 
being  abroad,  it  is  impossible  that  he  should  surrender 
within  the  forty-two  days,  and  then  that  he  cannot  peti- 
tion unless  he  come  here  and  surrender,  and  submit 
to  have  all  his  affairs  sifted  by  being  personally  exa- 
mined before  the  commissioner,  when  he  may  shew 
this  Court  that  the  fiat  was  an  utter  nullity. 

[The  Chief  Judge  :  —  Is  there  any  case  of  an  adverse 
application  by  the  bankrupt  to  supersede  for  defects  in  the 
commission  after  the  42d  day,  and  before  surrender  ?] 

There  is  not  any  such  decision,  but  then  it  is  high  time 
that  there  should  be  one.  If  the  decision  of  this  case  be 
to  depend  on  authority,  let  the  other  side  produce  a 
case  in  which  a  person  living  in  America  was  compelled 
to  come  over  to  this  country  to  surrender  to  an  invalid 
commission. 

Tlie  rule  is  said  to  be,  that  the  Court  will  not  super- 
sede without  surrender,  though  there  may  be  cases  of 
exception. 

But  the  present  rule  ought  to  be  the  exception,  and 
the  exception  the  rule.  If  a  party  be  shewn  to  be  dis- 
honestj  owing  large  sums,  possessed  of  property,  remain- 
ing out  of  the  jurisdiction,  and  keeping  the  Court  at 
arm's  length,  then  that  might  be  a  case  in  which  the 
Court  would  not  supersede  until  he  surrendered,  and 
brought  himself  within  the  jurisdiction  of  which  he 
sought  the  benefit. 

If  in  the  present  case  the  petitioner  were  indicted  for 
felony,  no  jury  would  find  him  guilty  i  and  never 
having  heard  of  the  commission,  he  cannot  be  in  con- 
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1833.        tempt;  therefore  the   two  principal   grounds  of  ikhi- 

interference  do  not  apply.     Before  the  42d  day  a  ped- 

Kjrkman.      tion  before  surrender  lies;  does  not  the  bankrupt's  beii^ 
In  the  matter  abroad  place  him  in  a  similar  shaation,  and  tana  an 
KiHKMAN.      exception  to  the  general  rule  ? 

The  subject  may  be  considered^  1st.  On  principle; 
2dly.  On  authority. 

1st  As  to  principle,  there  is  none.  In  ex  parte  CSMmB^ 
ZB.  ^  Aid.  123,  a  question  was  agitated  whether  the 
jurisdiction  of  the  Chancellor  existed  after  a  commissioo 
had  been  superseded ;  upon  which  Lord  Tenkrdem  said, 
*^  The  greatest  injustice  would  result  from  audi  a  oon> 
elusion ;  for  then  a  person  against  whom  a  oommisioD 
had  issued,  which  was  afterwards  found  not  to  be  sustain- 
able, and  whose  whole  property  had  been  taken  from 
him  by  colour  of  it,  must  either  bring  an  action  at  law, 
.  in  which  he  might  lose  half  the  value  for  want  of  proof, 
or  go  through  the  slow  process  of  a  bill  in  equity  ibr  dis- 
covery and  relief.**  To  apply  this  to  the  supposed  doc- 
trine that  a  party  cannot  be  heard  till  he  come  from 
America,  may  not  the  same  words  with  propriety  be 
used? 

At  different  periods  of  time,  various  tribunals  have 
attempted  to  oppose  obstacles  to  a  speedy  terminadon 
of  an  illegal  commission,  upon  an  application  by  the 
person  against  whom  it  issued ;  but  although  they  may 
have  been  sanctioned  for  a  short  period,  they  have 
always  been  ultimately  over-ruled.  About  the  year  1820 
it  was  for  a  short  time  said,  that  the  only  remedy  was 
by  action^  and  that  the  Court  of  Chancery  ought  not  to 
be  troubled.  Tliis  observation,  made  to  an  application  by 
a  person  declared  bankrupt,  would  not  be  made  to  an 
application  made  by  a  peer  of  the  realm. 

In  ejp  parte  Trustrunij  1820,  Buch^  550,  and  Afoi- 
tagu^s  Annual  Digest,  note  4  Y,  132,  upon  a,  statement 
to  the  Vice-Chancellor,  that,  on  a  petition  by  the  bank- 
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rupt  to  supersede,  there  were  contradictory  aflSdavits,        1833. 
his  Honor  refused  to  hear  the  petition,  saying,  "  that  it 

Ex  parte 

must  be  tned  at  law."  Kirkman. 

But  so  very  different  were  the  opinions  in  the  courts  '"^  *^®  matter 
of  common  law  upon  this  subject,  that  in  Mayer  v.  Pyne^      Kirkman. 
2  Carr.  tf  Payne,  92,  Besty  C.  J.,  said,  "  I  wish  it  never 
were  competent  in  a  writ  of  nisi  prius  to  dispute  the  pro- 
ceedings in  bankruptcy;  it  would  be  much  better  to 
petition  the  Court  of  Chancery.'' 

And  by  some  supposed  analogy  to  a  suitor  in  equity 
being  obliged  in  certain  cases  to  clear  his  contempt,  as 
it  is  called,  attempts  have  occasionally  been  made  to 
compel  a  person  to  surrender  before  he  can  be  heard 
to  state  to  the  Court  that  its  process  has  been  abused. 
This  exercise  of  power  originated  in  the  tendency  of 
tribunals  to  increase  their  authority,  and  is  punishment 
before  hearing.     <*  Castigat  auditque  dohs*^ 

2d.  As  to  authority.  There  is  no  authority  for  any 
necessity  to  surrender  before  the  42d  day,  even  supposing 
it  to  be  just  to  require  such  surrender  after  the  42d  day. 
There  is  no  such  necessity,  whatever  assertion  may  be 
made  to  the  contrary. 

When  the  extraordinary  power  to  seize  a  trader's 
property  upon  an  ex  parte  declaration  of  bankruptcy 
was  first  given  to  the  Chancellor,  it  was  supposed,  as  in 
justice  it  might  be  well  supposed,  that  a  merchant,  who 
was  to  be  condemned  unheard,  ought  to  have  the  right 
of  staying,  by  the  injunction  of  the  Court,  an  abuse  of 
its  process. 

Previous  to  the  time  of  Lord  Hardwicke  there  seems 
to  have  been  a  practice  of  entering  a  caveat  to  prevent 
the  issuing  a  commission ;  see  BacktoeiTs  case,  A.D.  1683, 
1  Vem.  153.  This  practice  was  censured  by  Lord 
Hardwicke  in  1746  in  ex  parte  Parsons,  1  AiJu  12, 
where,  a  petition  by  a  trader,  stating  that  he  was  not 
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1833.        a  bankrupt,  and  praying  that  no  commission  against 

him  might  be  sealed  until  he  had  an  opportunity  of 

KiaK^^AN.      being  heard  by  his  counsel  against  the  issuing  thereof. 
In  the  matter  y^^  clismissed,  the  Lord  Chancellor  saying,  **  I  do  not 
KiAKMAN.      approve  of  caveats   against  commissions  of  bankrupt 
before  they  issue.     There  have  been  some  few  instiinces, 
but  I  hope  this  will  be  the  last;  because  it  will  be  a 
great  inconvenience  in  general,  as  it  will  give  an  <^>por- 
tunity  to  persons  agidnst  whom  the  commission  is  taken 
out  to  make  away  with  their  effects/'     And  this  is  now 
the  settled  law  of  the  Court     In  ex  parte  Thompfm^ 
1790,  1  Ve^.  jun.  158,  Lord  Eldon  says,  <*  A  commission 
of  bankruptcy  is  a  remedy  which  a  creditor  has  a  right 
to  sue  out.''     But  although  the  right  to  issue  is  a  legal 
right,  the  Chancellor  will  restrain  its  use  to  equitable 
purposes.    Ex  parte  Baumej  1826,  2  GL  ^  J.  147. 
Such  is  the  general  principle  by  which  the  Court  regu- 
lates itself.     There  is  not,  therefore,  any  stage  of  the 
proceedings  in  which  the  Court  will  not,  if  equity  re- 
quire it,  interpose. 

In  ex  parte  fVilliams,  1813,  2  Ves.  Sf  B.  255,  where 
it  appeared  to  the  Chancellor  that  there  had  been  im- 
proper delay  in  proceeding  to  seal  the  commission.  Lord 
Eldon  declared,  <^  that  he  would  not  seal  it  unless  the 
commission  issued  within  three  days." 

The  different  cases  in  which  this  interposition  has 
been  exercised  may  be  thus  considered ; 
1st.  Before  the  commission  is  opened. 
2d.  Between  the  opening  and  adjudication. 
Sd.  After  the  adjudication. 

1.  Before  publication. 

2.  Between  1st  and  2d  meeting. 
Bcfurcopened.       In  general  it  may  be  assumed  that  the  Court  will  not 

interpose  between  the  issuing  and  opening  the  fiat.     In 
ex  parte  Lanchester^  1810,  17  Ves.  513,  an  application 
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was  made  to  stay  proceedings  between  the  issuing  and        1833. 
the  opening ;  the  Chancellor  said,  "  the  petitioning  ere- 
ditor  has  a  right  to  a  commission,  and  to  proceed  to  an      Kircm an. 
adjudication."  ^"  the^  matter 

In  ex  parte  Fletcher^  1813,  1  BosBy  336,  the  Chan-      Kirkman. 
cellor  superseded  a  commission  after  it  was  opened,  but  Between  open- 
before  adjudication,  on  account  of  the  lapse  of  time  dication. 
between  the  issuing  and  the  opening. 

In  ex  parte  Battier^  1819,  Buchj  427,  the  Chancellor 
superseded  between  the  opening  and  the  adjudication, 
because  the  commission  was  issued  upon  an  equitable 
debt;  and  the  Chancellor,  admitting  the  rule  that  in 
genera]  a  commission  could  not  be  superseded  before 
adjudication,  said,  <<  Where  there  is  a  charge  of  fraud 
the  rule  does  not  apply,  as  it  is  the  duty  of  the  Court 
always  to  put  an  end  to  fraud  without  loss  of  time." 
But  although  the  Court  will  rarely  interpose  before  After  a^udica- 
adjudication,   it  will,    if  necessary,  prevent  the  ruin  publiCTJaoo^fT 
which  would  ensue  by  an  improper  publication  in  the  Gazette. 
Gazette. 

In  ex  parte  Fletcher^  1813,  1  Ves.  ^  B.  S50,  the 
Chancellor  refused  to  interfere  before  the  (q)ening,  but 
directed  the  proceedings  to  be  laid  before  him  imme- 
diately upon  the  declaration  of  bankruptcy. 

In  ex  parte  FaHer^  1810, 17  Ves,  414,  the  Chancellor, 
upon  the  application  of  a  person  who  had  been  found 
bankrupt,  stayed  the  advertisement  in  the  Gazette,  and 
superseded  before  the  first  meeting. 

In  ex  parte  Harcourtj  1815,  2  Bose^  214,  the  Chan- 
cellor superseded  between  the  adjudication  and  the  first 
meeting;  and  in  a  variety  of  cases  the  Court  has 
stayed  the  advertisement  and  superseded  before  the  first 
meeting. 

In  ex  parteNichoUsy  1826,  2  Gl.  *•  J.  101,  on  a  petition  Between  first 

and  second 
to  supersede  for  want  of  a  sufficient  petitioning  creditor's  meeting. 
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1833.        debt,  presented  between  the  first  and  second  meeting, 

it  was  objected  that  the  bankrupt  had  not  surrendered. 

KiBKMAN.      I^  ^^  answered,  tliat  even  supposing  a  surrender  to 

Id  the  matter  ^  commission  palpably  illegal  to  be  necessary,  the  neces- 

KiBKMAN.      sity  did  not  exist  in  that  case.     The  Vice-Chanoellor 

said,  <<  There  is  no  obligation  to  surrender  till  the  last 

meeting.     Supersede  the  commission  with  costs.** 

In  ex  parte  WhiUington^  1818,  Buek^  235,  a  person 
declared  bankrupt  presented  a  petition  to  supersede, 
and  died  before  the  last  meeting,  without  having  sur- 
rendered. His  personal  representatives  revived  die 
petition,  and  the  commission  was  ordered  to  be 
superseded. 

If,  therefore,  a  petition  be  presented  and  heard  be&ve 
the  forty-second  day,  the  non-surrender  by  the  person 
declared  a  bankrupt  is  no  objection  to  the  supersedeas. 
Petition  pre-  In  tx  parte  Jonesy  1805,  11  Ves.  409,  a  petiticii  was 
thefor^^^  presented  before,  but,  from  particular  drcumstanoesi 
second  dajr  was  not  answered  till  irfter  the  for^-seoond  day.  Lord 
after  the  forty-  Etdon  ordered  the  petition  to  stand  over, 
second  day.  Various  other  cases  were  also  dted.  (a) 


(a)  The  following  were  the  ptarU   WUUmgiom,   Bmek^  SSS; 

cases  cited.    They  are  all  to  be  cjr  parte  WUkuuam,  I  Cfi  t  J. 

found  at  length  in  the  Appeqdix  387 ;    ex  parte  DriAe^   Mmd. 

to  MonLSiBU^  page  lid,  note  X.  486,  S.C.  1  JD^a.<S'C&.  91;  «r 

Ex  parU  Williams,  1  Fes.  4r  B.  parte  Roberts,  1  MadtL  72.  S.C 

955 ;  ex  parte  Stokes^  7  Fes.  405;  S  Rose,  374  ;  ex  parte  Gar^Kr, 

ex  parte  Lanckester,  17  Fes.  51S;  3Meky45a;  eatparieWoodflM. 

ex  parU  Fletcker,  I  Rose,  454;  S20;  ea  parte  Lmaemder,  I  Msst, 

ex  parte  Batkir,  RacL  426;  ex  55;  em  parte  Wood^  1  Atk,  Sfl; 

parte  Lowe,  1  GL  ^  J,  78;  ex  eg  parte  Jomes^  a  Fes.  3SS;  tf 

parU  Flet<Aer,  \Fes.t  B.S30',  parU  Bean,  \7  Fes.  47 1  em  park 

ex  parte  Harcourt^  2 Rose,  203;  Hopkms,  2i2oir,  SS8;  ax  parts 

ex  parte  J^KkoOs,  2  Gl  S{  J.  101;  Cta'Gmg,2  GL^  J.  SS;  ex  parte 

ex  parie  Jones,  2Gl.SiJ.  101;  Peaier,a  GL4^J.S49;  erpmie 

ex  parte  Jones,  1 1  Fes.  409 ;  ex  Korcoti,  Momt.   281 ;    ax  pmtt 
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Mr.  BdJuU  in  reply  was  stopped  by  the  Court.  1833. 

Ex  parte 

The  Chief  Judge  :  —  Kirkman. 

It  is  the  unanimous  decision  of  the  Court  that  this  ^f 

petition    must    be  dismissed;    but   there   being   some      Kibkman. 
difference  of  opinion  as  to  the  ground  of  such  dis-      Dec.  13. 
missal,  it  becomes  expedient  to  pronounce  our  judg- 
ments separately. 

This  is  a  petition  by  the  bankrupt,  with  the  concur- 
rence of  the  assignees  and  creditors,  to  supersede,  be- 
cause there  is  no  act  of  bankruptcy  or  petitioning 
creditor's  debt.  It  is  such  a  novelty  for  assignees  to 
acquiesce  in  a  supersedeas  on  the  ground  of  the  inva- 
lidity of  the  petitioning  creditor's  debt,  when  the  latter 

« 

opposes  the  supersedeas,  that  we  treat  this  as  the  petition 
of  the  bankrupt. 

It  has  been  sard  that  the  bankrupt  has  no  knowledge 
of  the  issuing  and  existence  of  this  commission.  I  think 
bis  being  a  nominal  petitioner  is  almost  a  sufficient  an- 
swer, (a)  That  and  other  circumstances  lead  me  to  say 
that  this  is  the  bankrupt's  petition. 

The  petitioning  creditor  objects  that  this  petition 
cannot  be  entertained,  because  the  bankrupt  has  not 


GlyUf  Mont.  128 1  ex  parte  Galpin  SSd  March  18S9,  MS.  Petition 

MSL  App.  Mont,  Sf  Blu  note  X ;  to  supersede  by  consent.    The 

ex   parte  Hooker^    5th  August  bankrupt  had  not  surrendered, 

18S9y  BIS.  Petition  by  the  bank-  but  was  ilL    Ordered, 
rupt  to  supersede.    He  had  sur-      {a)  Order  of  Augutt  IS,  1S09. 
rendered  at  the  third  meedng.        All    petitions   in  bankruptcy 

which  was  adjourned.  The  bank-  shall  be  signed  by  the  petitioners, 

rupt  attmided  at  the  time  and  except  in  the  case  of  absence 

place  fixed  for  the  third  meet-  from    the   kingdom,   when  the 

ing,  but  only  two  commissioners  petition  is  to  be  signed  by  the 

attended.     Ordered  to   be  su*  person  presenting  the  same  on 

perseded.      Ex    parte    Lupton,  behalf  of  the  person  so  abroad. 
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1833.        surrendered,  and  states  such  to  be  the  general  rule. 
_         ^       The  other  side  do  not  and  could  not  deny  that  such 

Eix  parte  i        i  .  . 

KiRKMAN.  general  rule  exists,  it  having  been  so  often  reoogniied 
In  the  ^matter  ^y  Lorf  EUon,  Sir  John  Leach,  and  Sir  Laumxlot 

KiaKMAN.  ShadweU;  but  they  urge  that  the  rule  is  not  uniTersal, 
there  being  cases  of  exception  allowed  by  eadi  of  these 
Judges,  from  which  may  be  deduced  this  secondary 
rule,  —  that  cases  may  occur  wherein  the  Court  will 
interfere  before  surrender.     This  has  been  done^ 

1.  Before  adjudication ; 

2.  Before  the  forqr-seoond  day ; 

3.  After  the  for^-second  day. 

1.  In  particular  cases  the  Court  interposes  before  ad- 
judication ;  but  such  interposition  being  previous  to  the 
insertion  of  the  advertiseixient  in  the  Gazette,  requiring 
the  bankrupt  to  surrender,  he  has  been  guilty  of  no 
contempt  in  not  having  surrendered,  (a)     In   certain 


(a)  The  words  of  section  25  pear  thereon,  die  GazeCte  not  be- 

are,   that   "  the  commissioners  ing  notice  unless  proved  to  have 

shall  forthwith  cause  notice  of  been  read  by  the  party,  or  uolea 

such  adjudication  to  be  given  in  the  act  bad  made  it  notice,  whkh 

the  London  Gazette,  and  shall  it  does  not  in  this  case.  The  rule 

thereby    appoint    three    pubHc  of  all  couru  is,  that  to  bring  a 

meetings  for   the   bankrapt   to  person  into  contempt  there  must 

surrender  and  conform,  the  last  be  personal  notice.    The  necet- 

of  which  meetings  shall  be  on  the  sity  for  surrender  is  Induced  by 

forty-second  day  hereby  limited  section  112,  which  enacts,  **  that 

for  such  surrender."  if  any  bankrupt  shall  not  before 

This  only  enacts  that  the  com-  three  of  the  clock  upon  the  forty- 

missioners  shall  appoint  certain  second  day,  i;^  noliee  fA^rv^m 

days  for  the  bankrupt  to  sur-  writing  left  at  the  usual  plmee<^ 

render,  not  that  he  shall  surren-  abode  of  tuck  perton,  or  personal 

der.    It  is  true  that  in  practice  notice  in  case  such  person  be 

they    summon   him    to    appear  then  in  prison,  and  notice  given 

through  the  medium  of  this  ad-  in  the  London  Gazette  of  the 

▼ertisement  in  the  Gazette,  but  it  issuing  of  the  commission,  and 

would  be  no  contempt  not  to  ap-  of  the  meetings  of  the  com- 
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cases,  where  the  ex  parte  adjudication  might  work  in-        1833. 
justice,  the  Court  would  not  require  a  surrender  to  a 
legal  process,  the  effect  of  which  it  may  be  deemed      Kirkman. 
expedient  to  arrest  in  limine.  ^"  '*^®  matter 

2d  and  3d.  Before  the  forty-second  day  there  may  Kirkman. 
occasionally  exist  more  reasons  for  a  relaxation  of  the 
rale  than  after.  It  might  be  hai-sh  to  put  the  bankrupt 
in  peril  of  a  felony,  when  the  commission  may  after  all 
be  superseded.  But  the  only  case  where  the  Court  have 
superseded  without  surrender  before  the  forty-second  day, 
on  the  ground  of  the  invalidity  of  the  commission,  is  ex 
parte  NichoUs^  2  Gl.SfJ.  101,  a  case  in  which  the  decision 
was  founded  on  very  particular  circumstances.  The  peti- 
tioning creditor's  debt  was  on  a  bill  of  costs,  which  was 
taxed  below  100/.  before  the  second  meeting,  whereupon 
all  proceedings  were  stopped ;  no  second  meeting  was 
ever  held,  so  that  no  opportunity  was  afforded  for  sur- 
rendering; and  the  ground  of  the  Vice- Chancellor's 
judgment  was,  that  the  bankrupt  could  not  be  in  con- 
tempt till  after  the  last  meeting,  consequently  there 
was  no  such  default  on  his  part,— no  withdrawal  to  such 
a  distance  that  he  could  not  have  heard  of  any  com- 
mission which  might  have  issued,  —  as  there  is  in  this 
case. 

It  is  true  that  in  this  case  the  petition  was  presented 
before  the  forty-second  day  —  one  day  before  only ;  but 
the  bankrupt,  having  voluntarily  absented  himself  by 
proceeding  to  America,  had  made  his  due  surrender 


missioners,  surrender  himself  to  which  was  in  America.    Qtuere, 

them,"  &c.  "  every  such  bank-  Can  it  be  said,  under  these  cir- 

rupt  shall  be  deemed  guilty  of  cumstances,  that  this  bankrupt 

felony,"  &c.    No  notice  was  left  was  either  in  contempt  or  liable 

at  Kirhnan^B    place   of  abode,  to  prosecution  for  felony? 

Vol.  I.  3  a 
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1833.        impossible,  and  it  was  also  impossible  that  the  petition 
^        ^        could  be  heard  till  after  the  forty-second  day.     I  am 

KiRKMAN.      therefore  of  opinion,  that  the  bankrupt's  default  in  not 

In  the  iDattcr  j     .  a.    l*    i_  •       i.       j  i_  *v 

^l*  Rurrendermg  prevents  his  bemg  heard  here  on  a  petiUoo 

KiRKMAN.  to  supersede,  even  if  there  were  no  act  of  bankruptcy, 
and  I  have  not  found  any  case  repugnant  to  that  opi- 
nion. AH  the  cases  have  been  cited  by  Mr.  Montagu, 
Of  these  ex  parte  Drake,  Mont.  486,  and  ex  parte  Clarke^ 
Mont,  Sf  Bit,  379,  are  directly  against  this  application. 
Ex  parte  Clarke  was,  in  my  opinion,  the  petition  of  the 
bankrupt,  though  presented  in  the  name  of  a  creditor. 
In  ex  parte  Knoubon,  reported  in  1  Mont.  Sf  Blu  416,  as 
anonymous,  this  Court  also  held,  that,  where  a  jdnt 
commission  had  been  issued,  under  which  some  of  the 
bankrupts  had  surrendered,  and  others  not,  it  should 
only  be  superseded  as  to  those  who  had  surrendered. 
Ex  parte  GaJpiny  Mont,  ff  Eli.  App.  note  X,  and  the 
other  cases,  furnish  support  to  the  general  rule ;  and  in 
ex  parte  Carting^  2  GLSfJ.  35,  and  similar  cases,  the 
consent  of  the  creditors  operates. 

Upon  the  whole  I  think  it  would  open  the  door  to 
great  mischiefs  to  relax  the  general  rule,  except  under 
very  strong  circumstances,  which  might  induce  the  ex- 
ception. The  circumstances  of  this  case  are  not  such  as 
to  bring  it  within  the  exception.  It  is  not  shown  that 
there  was  no  act  of  bankruptcy,  and  it  is  admitted  that 
the  bankrupt  was  in  debt  when  he  left  England,  perhaps 
never  to  return.  It  cannot  be  permitted  that,  while  thus 
withdrawing  himself  from  our  jurisdiction,  he  should  be 
allowed  to  succeed  on  a  petition  presented  by  an  agent 
here.  It  appears  to  me  that  no  trader  should  be  heard 
in  this  Court,  before  surrender,  on  a  petition  to  supersede, 
when  he  has  left  the  country,  in  debt,  and  without  having 
made   any  due  provision  for  payment.      In  ex  parte 


■\ 
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Fotdger  (a)  I  entertained  an  opinion  in  favour  of  the         1833. 
supersedeas ;  but  there  had  been  a  verdict  against  the  

.    .  .  ^  Ex  parle 

commission,  and  no  doubt  exists  in  my  mind  that  the      Kirkman. 
bankrupt  was  not  a  trader,  and,  moreover,  tliat  the  peti-  ^"  the  matter 
tion  was  presented  by  the  petitioning  creditor  himself.      Kirkman. 
In  this  case  I  consider  the  bankrupt  to  be  the  peti- 
tioner, and  he  does  not  deny  being  a  trader.      This 
petition,  therefore,  must  be  dismissed  on  the  point  of 
law,  and  my  judgment  would  have  been  the  same  on  the 
merits. 

Sir  John  Cross :  — 

It  appears  to  me  that  there  exists  a  misapprehension 
as  to  what  is  the  rule  concerning  supersedeas  before 
surrender.  I  have  carefully  read  every  case  relating  to 
that  point,  and  I  find  no  instance  in  which  a  bankrupt 
has  been  required  to  surrender  to  an  invalid  commission ; 
I  find  no  rule  to  prevent  the  Court  hearing  this  petition 
on  the  merits.  In  ex  parte  PeaAeVj  2  GL  §•  J".  343, 
Lord  Lyndhurst  says,  "  The  order  made  by  Lord  EMon 
in  ex  parte  Carling  was  under  very  special  circumstances. 
The  bankrupt  was  abroad,  and  did  not  mean  to  return, 
and  it  was  obviously  for  the  benefit  of  the  creditors  that 
the  rule  should  be  relaxed.  I  do  not  think  that  the 
circumstances  of  the  present  case  warrant  me  in  making 
an  exception  to  the  rule,  that  a  bankrupt  must  surrender 
before  he  can  petition  to  supersede,  even  with  consent 
of  creditors.  This  rule  has  been  long  acted  upon ;  and 
though  there  may  in  many  cases  appear  no  imperative 
reason  for  enforcing  it,  yet  the  departure  from  a  settled 
rule  is  too  frequently  attended  with  evil  to  allow  me 
hastily  to  deviate  from  the  practice  of  my  predecessors. 
The  question  may,  for  the  regulation  of  such  proceed- 

■  — ^i^—     

(a)  Since  reported,  ante^  page  457. 
3  A  2 
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1833.        ings  in  future,  be  deserving  of  consideration ;  but  I  can- 
not  supersede  the  present  commission  until  the  bankrupt 

Kir  KM  AN.     s'^^ll  hsLve  surrendered." 
In  the  matter       Xhat  case  distinctly  shows,  that,   in   the  opinion  of 

K:rkman.     Lord  LyndAurst,  it  depended  upon  circumstances  whe- 
ther the  Court  would  or  not  hear  the  petition  to  super- 
sede without  surrender.    In  that  case  the  supersedeas  was 
refused.     It  is  said  that  there  is  a  general  rule  which 
prevents  hearing  before  surrender.     There  certainly  is 
such  a  rule  when  the  validity  of  the  commission  is  not 
disputed ;  but  it  seems  to  me  repugnant  to  justice,  that, 
—  in  a  case,  which  might  be  put,  where  a  man  says, 
"  I  am  no  trader ;  there  is  no  act  of  bankruptcy ;  no 
petitioning  creditor's  debt ;  I  am  a  peer  of  the  realm," — 
the  Court  should  refuse  to  hear  him  till  he  had  surren- 
dered.    It  would  be  saying,  "All  you  allege  may  be 
true ;  this  commission  may  be  a  gross  indignity  to  your 
character ;  but  you  must  first  surrender  before  the  doors 
of  this  Court  are  open  to  you."     This  would  be  the 
grossest  injustice  that  man  could  offer  to  man.     The 
question,  as  applicable  to  this  petition,  resolves  itself 
into  this,  —  is  there  a  general  rule  which  comp>els  a  man 
on  the  other  side  of  the  Atlantic,  who  insists  that  there 
are  none  of  the  requisites  to  support  a  commission,  to 
come  over  here  to  surrender,  in  order  to  enable  him  to 
be  heard  to  prove  those  facts  which  will  instantly  render 
void  the  proceeding  to  which  he  is  compelled  to  sur- 
render ?    If  so,  the  Governor-General  of  India,  or  of 
Canada,  might  be  made  a  bankrupt,  and  tlie  Court  might 
refuse  to  hear  him  till  he  came  over  here  to  surrender ! 
The  cases  have  been  divided  into   three  classes,  which 
are  thus  subdivided : 

1.  Where  the  validity  is  admitted : 

2.  Where  disputed. 

Ex  parte  Stokes^  7  Ves.  405,  is  the  leading  case  where 
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the  validity  is  disputed.     There  Lord  Eldon  refused  to        1833. 

supersede  on  the  petition  of  the  bankrupt  before  adjudi- 

cation,  non  constat  that  he  ever  would  be  declared  bank-      Kirkman. 

rupt.     That  case,  therefore,  was  a  petition  to  a  court  of  ^"  the^matter 

appeal,  presented  before  the  court  of  original  jurisdic-      Kihkman. 

tion  had  acted,  and  Lord  Eldon  held  the  application   to 

be  premature. 

Ex  parte  Stokes^  then,  is  not  any  authority  for  the 
position  that  we  cannot  hear  this  petition.  1  will  not 
go  through  all  the  cases,  but  the  same  observation 
applies  to  the  whole  of  them.  I  am  clearly  of  opinion 
that  it  is  a  duty  incumbent  on  this  Court  to  hear  the 
petition  of  a  man  who  declares  that  he  has  not  com- 
mitted any  act  of  bankruptcy,  and  has  not  received 
any  summons :  and  I  am  further  of  opinion,  that  to 
command  him  to  surrender  under  such  circumstances 
would  be  an  illegal  act ;  and  that  the  general  rule  only 
applies  to  cases  where  the  commission  is  admitted  to 
be  valid. 

There  is  a  circumstance,  not  yet  adverted  to,  which 
ought  here  to  have  material  influence.  The  legislature 
has,  by  the  late  act,  authorized  the  bankrupt  to  come 
here  instantly  to  reverse  the  adjudication,  and  has  said 
nothing  as  to  his  surrendering  in  the  first  instance. 
This  petition  might  have  prayed  a  reversal  of  the  adju- 
dication ;  and  it  may  deserve  consideration  whether  wo 
ought  not  to  refuse  to  hear  a  petition  praying  a  su- 
persedeas in  all  cases  where  the  party  might  pray  a 
reversal,  (a) 

But  this  is  the  case  of  a  petitioner  who  has  never 
been  in  contempt,  for  no  summons  was  ever  left  at  his 
place  of  abode,  and  he  disputes  the  validity  of  the  com- 

(fl)  But  sec  ex  parte  Palmer^  1  Dea,^  Ch,  341. 

3  A  3 
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1833.        mission ;  therefore,  even  if  there  exist  a  general  rule  as 

•         stated,  there  never  was  a  stronger  case  for  exception ; 

KxrkmTjT.      and,  accordingly,  in  this  case  the  rule  has  given  way, 
In  the  matter  ^jjj  ^^g  petition  has  been  heard  on  the  merits,  and  on 
KiRKMAN.      those  alone  my  judgment  is  founded. 

If  I  had  looked  only  at  the  deposition  on  the  pro- 
ceedings, I  should  not  have  arrived  at  the  conclusion 
that  an  act  of  bankruptcy  had  been  committed.  I  do 
not  deny  that  others  may  come  to  that  conclusion,  but 
I  should  not.  There  is,  however,  pregnant  evidence, 
on  the  face  of  the  petition  itself,  of  an  intent  to  delay 
creditors,  not  by  going  abroad,  but  by  remaining  out 
of  this  realm  with  intent  to  delay  creditors. 

Under  these  circumstances,  I  am  of  opinion  that  the 
bankrupt  remains  abroad  for  the  purpose  of  delaying  bb 
creditors,  and  that  his  petition  must  be  dismissed. 

Sir  George  Rose :  — 

One  of  my  learned  colleagues  has  stated,  that  in  this 
case  the  rule  has  given  way,  and  that  the  petition  has 
been  heard  on  the  merits.  Mr.  Bethell  urged  the  non- 
surrender  as  a  sort  of  demurrer  or  plea,  which,  if  over- 
ruled, would  have  let  in  the  hearing  on  the  merits ;  bat 
I  do  not  understand  that  the  objection  was  over-ruled, 
or  that  the  rule  gave  way. 

If  any  one  rule  of  practice  was  formerly  better  set- 
tled than  another,  it  was  this,  —  that  non-surrender  was 
conclusive  against  hearing  a  petition  to  supersede,  not 
only  where  the  bankrupt,  but  also  where  the  creditors 
petitioned,  the  grounds  being  the  contempt  and  felony. 
This  was  no  loose  rule,  but  was  considered,  when  I  left 
the  bar,  as  so  settled,  that  no  gentleman  at  the  bar 
would  have  thought  it  right  to  dispute  the  point.  After- 
wards this  Court  was  established,   and  perhaps  it  was 

14 
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fair  that  the  bar  should  indulge  in  a  little  speculation         1833. 

as  to  what  course  of  practice  we  should  pursue.     In         

order  to  prevent  such  doubts,  we  informed  the  pro-      Kit£iAs. 
fession,  by  one  of  our  first  general  orders,   that  we  ^"  ^^^  matter 
should  adhere  to  the  old  rules  of  practice.     This  point      Kibkman. 
was  nevertheless  started  in  ex  parte  Drake^  Mont.  Sf  B. 
386,  S.C.  2  Dea.  ^  Ch.  91,  where  the  Court  refused 
to  supersede  before  surrender,  though  the  adjudication 
had  been  reversed,  which  was  the  strongest  possible  case. 

In  the  report  of  ex  parte  Drakey  in  Deacon  8f  Chitty, 
is  the  following  note :  —  *Mt  certainly  seems  an  absurd 
rule  of  practice,  where  the  bankrupt  bond  fide  contests 
the  validity  of  the  fiat,  on  the  ground  of  the  insufficiency 
of  t);ie  trading,  the  act  of  bankruptcy,  or  the  petitioning 
creditor's  debt,  that  he  cannot  apply  for  a  supersedeas 
without  a  previous  surrender,  and  being  compelled  in 
a  certain  degree  to  submit  to  the  very  authority  which 
he  insists  is  invalid.  Sir  William  Evans,  in  his  sensible 
letter  to  Sir  Samuel  Momilly  on  the  revision  of  the  bank- 
rupt laws,  recommends  a  middle  course  of  proceeding  on 
this  subject,  namely,  to  give  the  party  an  opportunity  of 
submitting  the  question  in  each  particular  case  to  the 
consideration  of  the  Court  upon  a  particular  motion, 
and  that  the  surrender  should  be  dispensed  with  when- 
ever the  opposition  to  the  commission  appears  to  arise 
from  a  fair  and  real  objection  to  its  validity,  and  not 
from  any  vexatious  or  improper  motive." — Letter  to 
Romilly,  s.  26. 

This  contains  in  a  few  words  all  that  can  be  said  as 
to  the  propriety  of  the  rule. 

But  there  really  can  be  no  doubt  as  to  the  existence 
of  the  general  rule,  or,  in  my  opinion,  its  expediency. 

A  trader  may  withdraw  his  person  and  property  out 
of  the  jurisdiction,  and  tliere  is  no  remedy  against  him 
but  proceeding  to  outlawry,  or  taking  out  a  fiat  in  bank- 
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1833.        ruptcy.     If  a  fiat  be  taken  out,  the  supersedeas  thereof 

J  is  discretionary,  and  this  Court  will  not,  as  a  general 

Ex  poftc 

KiRKMAN.  nile,  supersede  before  the  bankrupt  has  surrendered.  It 
In  the  matter  y^^  been  asked,  is  a  man  to  go  before  the  commissioners, 
KiBKMAN.  and  have  all  his  private  affairs  made  public,  when  he  can 
instantly  prove  the  fiat  invalid  ?  I  am  of  opinion  that  no 
such  consequence  need  follow ;  when  such  a  case  occurs 
let  the  bankrupt  apply  to  this  Court  to  restrain  the 
commissioners  from  so  examining  him,  and  if  this 
Court  perceived  that  he  intended  bond  fide  to  pursue  the 
supersedeas,  the  probability  is  that  the  commissioner 
would  be  so  far  restrained,  (a)  There  may  be  many 
inconveniences  in  the  rule,  but  we  are  dealing  with  a 
balance  of  inconveniences,  and  it  is  enormously  in  favour 
of  the  rule. 

I  cannot  agree  as  to  its  supposed  inexpediency. 
Looking  at  all  the  circumstances  of  mischief  which  might 
arise  if  a  bankrupt  could  avoid  surrender,  and  consi- 
dering that  his  surrender  does  not  deprive  him  of  a 
single  legal  or  equitable  remedy  consequent  to  the  super- 
sedeas, I  think  the  Court  ought,  in  general,  to  adhere  to 
the  rule,  not  to  supersede  before  surrender.  If  indeed 
his  surrender  decided  the  question  as  to  the  fact  of  bank- 
ruptcy, precluded  bringing  actions,  or  in  any  the  slightest 
circumstance  qualified  the  legal  or  equitable  rights  of 
the  bankrupt,  I  should  say  that  the  rule  should  at  once 
be  abandoned ;  but  such,  I  repeat,  is  not  the  fact.  If, 
then,  this  commission  be  worth  any  thing  to  any  of  the 
creditors,  ought  we  not  to  protect  them?     This  peti- 

(a)  Though  the  Court  can  in-  sioner%petitioned  that  they  might 

terfere  if  commissioners  exceed  be  restrained  from  requiring  the 

their  authority,  yet  it  will  not  be  production  of  the  mortgage  deed, 

assumed  that  they  are  about  to  the  petition  was  dismissed  with 

do  so.    Thus,  where  a  mortgagee,  costs,  as  premature.    Ex  petit 

funimoned  to  attend  the  commis-  Bccson,  Mont.  ^  Mac.  244. 
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tioner  goes  to  America  (leaving,  as  he  admits,  debts         1833. 

unprovided  for) ;  a  commission  issues,  which  he  applies         

to  supersede,  still  keeping  his  creditors  at  arm's  length.      Kjrkman! 
If  he  thinks  it  of  importance  to  supersede,  let  him  first  ^"  ^^^  matter 
put  himself  in  a  fair  position  as  to  these  creditors,  by      Kibkman. 
bringing  himself  within  their  reach^  and  then,  if  he  esta- 
blishes a  right,  we  will  supersede. 

The  very  terms  of  the  statement,  that  there  is  a  ge- 
neral rule,  imply  that  there  may  be  exceptions,  as  where 
creditors  apply,  or  there  has  been  a  verdict  against  the 
commission.  But  I  think  that  even  such  verdict,  on  an 
action  by  a  creditor,  would  not  be  sufficient,  unless  it 
appeared  that  the  interests  of  ail  the  creditors  were  well 
represented  and  defended;  that  is,  unless  the  petitioning 
creditor,  who  represents  them  all,  was  party  to  the  action : 
otherwise  some  one  creditor  might  be  used  as  the  tool  of 
the  bankrupt. 

Having  looked  over  the  proceedings,  I  must  say  I 
never  saw  an  act  of  bankruptcy  more  properly  found ; 
of  that  indeed  I  was  convinced  on  looking  at  the  petition 
itself. 

I  cannot  but  regret  that  it  ever  became  necessary  for 
the  Court  to  deliver  a  deliberate  judgment  on  the  point 
that  the  objection  taken  was  valid. 

Petition  dismissed  with  costs,  (a) 


(a)  Reference  having  been  made 
on  former  occasions  to  ex  parte 
Glynn,  Mont.  124,  and  that  case 
haying  been  stated  to  have  been 
reported  too  briefly,  an  attempt 
has  been  made  to  amend  this  by 
searching  the  registrar's  book. 

The  following  is  the  registrar's 
note  of  the  case  in  the  minute 
book. 


"  Ex  parte  Glynn  re  Bacon, 

"  To  supersede  on  consent  of 
creditors. 

'*  Mr.  Wakefield  applies  for  su- 
persedeas, and  states  no  sur- 
render. 

''  (But  qu.  as  to  surrender,  as 
third  meeting  had  passed.) 

"  V.C. — ^Take  order  for  super- 
sedeas.    I  think,  as  the  creditors 
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1883.         ^ply  A°^  conaent,  it  may  do  doning  creditort.    Thai  the  only 

I                   without  surrender."  creditors  who  had  proved  were, 

Ex  parte           On  a  reference  to  the  order  Sir  J?.  C.  G/ymiand  Co.  1569J!. 

KiRKMAN.       j^jj   j^^  jgy            291,  it  ap-  C.  fVUSams  and  P.J.BreacL 

In  the  matter           '         .      '  *^^           .       ^  , 

of            pears  that  it  was  the  petition  of  246/. 

KiBKMAN.       Sir  R.  C.  Gfynn,  bart,  T^os.  Ha-  That  fT.  Miili  was  chosen  sole 

^or,  Richard  Plumfree  Giyrmj  assignee,  and  that  the  bankrupt, 

Charles  Milis,  and  George  Carr  by  the  asttstance  of  his  friendj 

Glynn^  bankers  and  co-partners,  since    the    third    meeting,   had 

Charles  IVUiianu  and  PhiUp  James  compounded  his  debts,  whereon 

Breach,  partners,  and   Edward  the  petitioners  agreed  to  supers 

Wheeler,  esq.     That  Sir  R.  C.  sede. 

Glynn  and  Co.  were  the  peti- 
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Ex  parte  Sir  C.  MARSHALL  and  another,  Sheriffs  of 
Middlesex.  —  In  the  matter  of  FOX  (a). 


Reportbd,  ajUe^  page  118 — 14'5. 


1  HE  question  in  this  case  was,  whether  the  Sheriff  of 
Middlesex,  being  obligee  in  a  bond  executed  by  the  bankrupt 
FoXj  conditioned  to  indemnify  the  sheriff  against  all  loss  which 
he  might  sustain  in  consequence  of  his  making,  at  the  re- 
quest of  FoXy  a  return  of  nuUa  bona  to  a  Ji.  fa,  issued  by 
one  Mahoneyy  and  having  been  damnified  to  the  extent  of 
£  by  an  actual  payment  of  that  sum  to  Mahoney  after 

the  date  of  the  fiat,  but  before  the  proof  was  tendered,  could 
be  admitted  to  prove  for  that  sum  against  Fox; — or,  to  state 
it  more  generally,  whether,  upon  a  contract  whereby  the 
contractor  binds  himself  to  pay  money  to  the  contractee  in  a 
certain  event,  but  the  terms  of  the  contract  are  such  tlUit 

(a)  The  manuscript  of  the  fol-  tion,  and  I  have  some  little  diffi- 

lowing  observations  was  lent  by  culty  about   acceding   to    your 

Mr.  Commissioner  Fane  to  Mr.  request,  but  i^  upon  reflection, 

MontagUy  at  his  request,  and  the  you  think  that  the  publication  of 

observations  are  now  printed,  in  the  observations  would  tend  to 

consequence  of  an  application  by  elucidate  a  subject  which  is  cer- 

Mr.  Montagu   to  Mr.  Fane^  to  tainly  at  present  somewhat  ob- 

which  Mr.  Fane  sent  the  follow-  scure,  I  cannot  refuse  to  contri- 

ing  reply : —  bute  my  mite  towards  the  diffu- 

"  Dear  Sir,  sion  of  correct  information. 

^^  You  are  aware  that  the  ob-  '*  Yours  faithfully, 

servations  I  lent  you  were  put  "  C.  Fane." 

together  for  a  private  purpose,  "  Line.  Inn." 
and  without  any  view  tp  publica- 
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1833.         at  the  date  of  the  fiat  it  remains  still  uncertain  whether  anr 

« 

thing  will  ever  be  payable,  and,  if  any  thing,  how  much,  proof 

Ajt  par  e       ^^^  y^^  admitted  if  the  uncertainties  which  existed  at  the  date 
jVIarshall 

nnd  another,    of  the  fiat  are  reduced  to   certainties  before  the  proof  is 

In  the  .natter    tendered, 
of 
Fox.  It  appears  to  me  that  such  proof  is  admissible,  whether 

the  question  be  considered  with  reference  to  the  general 
principles  of  justice,  the  spirit  of  the  bankrupt  law  as  evi- 
denced by  its  successive  enactments,  the  letter  of  the  enacts 
ment  in  question,  or  to  authority,  (a) 

And  fir  sty  With  reference  to  the  general  principles  of  justice. 

It  is  plain  that  every  system  of  bankrupt  law  ought  to 
provide  for  three  things ;  seizure  of  the  bankrupt's  property ; 
satisfaction  of  his  contracts ;  and  restitution  of  the  banknipt 
to  the  pursuits  of  industry,  released  from  all  his  contracts, 
or  all  with  few  exceptions.  The  law  of  England  does  not 
indeed  attempt  this;  it  provides  for  the  seizure  of  a//  his 
property,  and  for  the  satisfaction  of  certain  of  his  contracts ; 
and  it  also  releases  the  bankrupt  from  all  those  contracts 
for  the  satisfaction  of  which  it  has  provided  ;  but,  with  few 
exceptions,  it  goes  no  farther.  The  contracts  it  provides  for 
are  those  which  constitute  actual  debts,  or  are  of  the  nature  of 
debts ;  but  even  as  to  these,  its  provision  was,  till  lately,  some- 
what limited,  and  it  will  be  presently  seen  that  that  limitation 
had  reference  to  time.  Now  the  right  of  seizure  goes  down 
to  the  latest  moment;  the  law  seizes  not  only  what  the 
bankrupt  had  when  he  became  bankrupt,  but  also  all  he 
acquires  up  to  the  date  of  the  certificate.  Does  not  justice 
require  that  the  relief  should  be  coextensive  with  the  seizure ; 
that  if  the  seizure  descends  to  the  latest  moment,  the  relief 
should  be  equally  extensive ;  and  that  therefore  all  contracts 
to  pay  money,  which  ripen  into  actual  debts  before  tie  Sstri- 
bution  of  the  funds  seized,  should  be  included  in  the  r^f? 

Secondly y  As  to  the  spirit  of  the  bankrtqjt  lent  amd  its 
successive  enactments. 

Originally  it  was  provided  that  all  the  bankrupt's  |fft>pertj 

(ff)  Sec  ex  parte  Letcis;  ex  parte  Myert^  cited  ijtfrm. 
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should  be  seized  and  sold,  and  applied  in  payment  of  his         1833* 

cUhts,     Strictly  speaking,  the  word  "  debt"  means  a  legal  — - 

obligation  to  pay  a  certain  sum  of  money  to  a  creditor  at       ~l'  parte 
o  r  J  J  Marshall 

a  time  then  past,  and  hence  originally  (a)  only  those  were    and  another, 
admitted  to  prove  who  were  actual  creditors  on   the   day  ^"  '"®  matter 
of  the  act  of  bankruptcy  comnutted ;  in  other  words,  only  Fox. 

those  to  whom  a  certain  sum  was  pat/able  on  tJie  day  of  the 
date  of  the  act  of  bankruptcy.  The  hardship  of  this  was 
excessive ;  many  creditors  were  excluded ;  and  of  course  the 
bankrupt,  after  giving  up  every  thing,  and  obtaining  his 
certificate,  remained  liable  to  their  demands.  From  time 
to  time  the  legislature  interposed  to  remedy  such  glaring 
cases  of  injustice  as  forced  themselves  upon  its  attention. 
By  the  7  Geo.  1.  one  class  of  creditors  was  admitted,  viz. 
those  whose  contracts  were  in  existence  before  the  bank- 
ruptcy, and  in  writing,  but  whose  day  of  payment  was  after 
the  date  of  the  commission.  By  the  19th  of  Geo.  2.  c.  32.  s.  2. 
another  class  was  admitted,  viz.  the  obligees  in  bottomry 
and  respondentia  bonds,  and  the  insured  on  marine  in- 
surances, where  the  loss  or  contingency  had  not  happened 
until  after  the  date  of  the  commission.  By  the  49th  of  Geo.  3. 
c  121.  SS.8.  9.  and  17*  three  new  classes  were  admitted; 
1st,  Sureties  for  bankrupts'  debts,  who  under  a  contract  of 
suretyship  prior  to  the  bankruptcy  had  paid  the  creditor 
after  the  date  of  the  commission  ;  2dly,  Creditors  whose  con- 
tract was  for  payment  on  a  day  after  the  date  of  the  com- 
mission, but  whose  contract  was  not  in  writing  (those  whose 
contracts  were  in  writing  had  been  provided  for  by  the 
7  Geo.  1.)  ;  and,  3dly,  Annuity  creditors. 

It  is  plain  that  the  object  of  this  course  of  legislation 
has  been  to  extend  the  sphere  of  relief;  on  the  one  hand,  to 
relieve  a  greater  number  of  creditors,  and,  on  the  other,  to 
give  a  more  extended  release  to  the  bankrupt.  It  is  equally 
plain  that  the  principal  means  adopted  have  been  the  carry- 
ing down  of  a  date.  At  first  the  essential  date  was  the 
earliest  act  of  bankruptcy,  but  by  degrees  that  was  carried 

(fl)  Cnlloivetl  V.  C/uiterbuci',  2  Strange,  867. 
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Ex  parte 

Marshall 

and  another. 

In  the  matter 

of 

Fox. 


The  conclusion,  then,  is : 

1.  That  the  word  debt,  as  used  in  the  56th  sectioii, 
cannot  mean  ''  debt "  in  its  strict  sense ;  for  if  so,  the 
section  would  be  mere  contradiction  and  nonsense. 

2.  That  the  word  must  be  understood  in  its  popular 
sense. 

S.  That  every  contract  by  the  allied  debtor  to  pay 
money  to  the  alleged  creditor,  is,  in  a  popular  sense^ 
a  debt  absolute  or  contingent ;  and 
4*.  That  as  the  contract  here  was  a  contract  by  Fox  to 
pay  to  the  sheriff  what  the  latter  should  lawfully  paj 
to  Mahoneyy  there  was  a  debt  payable  on  a  contin- 
gency within  the  meaning  of  the  56th  section. 
Upon  the  whole,  therefore,  it  appears  to  me,  that  the  first 
argument,  namely,  that  to  a  proof  under  the  56th  section  it 
was  essential  there  should  be  a  debt  actually  existing  at  the 
time  of  the  bankruptcy,  is  not  tenable. 

The  second  argument  appears  to  have  been  substantiallf 
the  same,  or,  at  all  events,  not  very  distingubhable  from  the 
first,  viz.  that  the  right  of  the  sheriff  was  a  right  to  what  is 
commonly  called  "  unliquidated  damages."     A  distinction  was 
taken,  or  rather  attempted,  between  what   is   '^  techmcaSbi 
debt"  and  what  <<  sounds  in  damages  "  and  again,  between 
«  contingent  liabilities  that  may  never  become  debts,"  and 
<<  contingent  debts  that  may  never  become  payable.**    It  is 
obvious  that  no  expressions  can  well*  be  more  indistinct,  or 
less  calculated  to  convey  clear  ideas,  than  the  above.    To 
me  it  appears  that  the  only  useful  distinction  which  can  be 
taken,  with  reference  to   this  argument,   is  between  thoK 
cases  where  the  damages  are  measured  by  and  are  co-ex- 
tensive with  an  original  contract  to  pay  money,  and  those 
where  they  are  not  so  measured.     To  argue  against  a  right 
of  proof,  that  the  right  is  to  damages,  is  very  unsatisfactorv. 
Every  right  resisted  results,  at  law,  in  a  right  to  damages 
If  A.  give  B.  a  promissory  note  for  100/.  and  interest,  and 
does  not  pay  it,  J9.'s  right  is  to  damages.     B.  must  end  his 
declaration  with  the  common  form,  <<  to  the  damage,  &&" 
The  common  law  never  professes  to  compel  the  speeifie  fut* 
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tendered  was  in  both  cases  founded  on  the  same  contract,  and         1833. 

although  at  the  moment  of  the  event  happening  the  fund         

with  respect  to  which  the  proof  was  to  operate  remained  not      ■^''  parte 
only  undivided  but  absolutely  uncollected,  offended  every    and  another, 
man's  moral  sense ;  and  at  last,  after  repeated  declarations  ^^  '"**  matter 
from  the  Bench  that  a  remedy  ought  to  be  provided,  an  Fox. 

attempt  was  made  to  extend  the  remedial  effect  of  the 
bankrupt  laws,  and  the  56th  section  was  inserted  in  the 
Bankrupt  Act  of  1825.  The  language  is  as  follows:  <<  That 
if  any  bankrupt  shall,  before  the  issuing  of  the  commission, 
have  contracted  any  debt  payable  on  a  contingency,  which 
shall  not  have  happened  before  the  issuing  of  such  commis- 
sion, the  person  with  whom  such  debt  has  been  contracted 
may,  if  he  think  fit,  apply  to  the  commissioners  to  set  a  value 
upon  such  debt ;  and  the  ccnnmissioners  are  hereby  required 
to  ascertain  the  value  thereof,  and  to  admit  such  person  to 
prove  the  amount  so  ascertained,  and  to  receive  dividends 
thereon ;  or  if  such  value  shall  not  be  so  ascertained  before 
the  contingency  shall  have  happened,  then  such  person  may, 
after  such  contingency  shall  have  happened,  prove  in  respect 
of  such  debt,  and  receive  dividends  with  the  other  creditors, 
not  disturbing  any  former  dividends,  provided  such  person 
had  not,  when  such  debt  was  contracted,  notice  of  any  act 
of  bankruptcy  by  such  bankrupt  committed." 

That  section  seems  intended  to  provide  for  all  cases  of 
contingent  debts,  and  for  that  purpose  divides  them  into  two 
classes;  1st,  Those  where  the  contingency  has  not  happened 
when  the  proof  is  tendered ;  and,  2d,  Those  where  the  con- 
tingency has  happened  before  the  proof  is  tendered.  For  the 
first  class  it  provides  by  saying  that  the  contingency  shall  be 
valued,  and  for  the  second  by  saying  that  proof  shall  be 
admitted  for  the  whole  sum.  To  me  that  section  seems  to 
speak  thus :  <'  Formerly,  in  these  cases  of  contingent  debts, 
proof  was  admissible  if  the  combination  of  events  necessary 
to  create  the  right  of  proof  did  but  occur  before  the  date  of 
the  commission.  There  is  no  reason  why  in  these  cases  the 
date  of  the  commission  should  be  taken  as  the  essential  date ; 
if  there  be  a  date  more  reasonable  than  another,  it  is  the 
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1833*        date  of  the  distribution  of  the  funds  on  which  the  proof  is  to 

operate ;  henceforth,  therefore,  let  there  be  proof  in  all  cases 

Ex  parte       where  the  combination  of  circumstances,  the  occurrence  of 
Marshall 

and  another,    which,  h^ore  the  date  of  the  cammissiony  would,  under  the 

In  the  matter  q\^  system,  have  created  the  right  of  proof,  occurs  before  tkt 

Fox.         proof  is  tenderedy     If  this  be  a  correct  view,  it  follows  that 

in  ex  parte  Marshall  the  proof  ought  to  have  been  admitted; 

for  it  is  clear,  that  if  the  sheriff  had  paid  Mahoney  one  day 

before  the  date  of  the  fiat,  he  might  then  have  proved. 

Whether,  then,  we  look  to  the  principles  of  justice,  the 
course  of  legislation  on  the  subject,  or  the  letter  of  the 
enactment  in  question,  the  conclusion  is  the  same,  viz.  Uiat 
the  proof  ought  to  have  been  admitted.  The  learned  Judges 
and  Commissioners  held  otherwbe.  It  remains  to  consider 
the  arguments  and  cases  by  which  they  supported  their 
conclusion. 

The  first  argument  was,  that  to  a  proof  under  section  56 
it  was  essential  there  should  be  a  debt  actuaUy  existing  at 
the  time  of    the    bankruptcy.      Thus,    Mr.    Commissioner 
Merivale  says  (p.  122),  <<  In  order  to  establish  a  proof  under 
this  56th  section  there  must  be  a  debt  contracted  and  actually 
existing  at  the  time  of  the  bankruptcy."     Mr.  Commissiooer 
Fonblanque  speaks  of  the  <*  numerous  cases  which  support 
the  doctrine  that  there  must  be  a  debt  exbting  and  ascer- 
tained at  the  date  of  the  commission,'*  citing,  amongst  other 
cases,  that  of  the  Lancaster  Canal  Conqtany^  MonL  4*  Blu  94w 
in  which  Lord  Brotighamy  in  his  judgment,  adopts  a  similar 
doctrine.      His  words  are  —  "I  also  think  that  this  cannot 
be  considered  a  contingent  debt  within  the  meaning  of  the 
6 Geo. 4.  cl6.  s.56.  because  there  was  no  exiting  debt;  and 
it  has  been  already  determined  by  the  Court  of  King's  Bench 
that  there  must  be  an  actual  debt  dependent  on  a  contingenq' 
to  give  a  right  of  proof  under  the  claim  in  question.**    It 
does  not  appear  that  Mr.  Commissioner  Holroyd  made  use 
of  the  words  <<  there  must  be  a  dAt  actually  existing,  &&" 
but  he  certainly  uses  equivalent  expressions ;  and  the  whole 
of  his  argument  turns  on  the  strict  meaning  of  the  word 
'^  debtr 
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The  Chicif  Judge  of  the  Court  of  Review  says  (p.  152),         1833. 

**  In  order  to  enable  a  contingent  debt  to  be  proved,  it  must         

be  such  a  contingent  liability  as  can  be  considered  a  elebt      ^'  ^uu 
existing  when  the  commission  issues.     And  afterwards  he    and  another, 
says  (p.  157),  "  The  broad  question  is,  Had  the  bankrupt  ^^  the^maiter 
contracted  any  debt  before  the  issuing  of  the  fiat?"     Sir  Pox. 

^ohn  Cross  and  Sir  George  Rose  concur;  and  Sir  George 
Hose  adds  (p.  160),  "  The  first  question  must  be,  whether  any 
debt  exists."  I  presume  his  Honor  meant  at  the  date  of  the 
fiat;  for  it  is  quite  certain  that  a  debt  existed  in  the  case 
under  discussion,  at  the  moment  when  he  was  speaking. 

This  argument,  then,  is  founded  on  the  strict  meaning 
of  the  word  ^*  debt "  as  used  in  the  56th  section ;  but  is  it 
possible  to  attach  the  strict  meaning  to  the  word  as  used 
there  ?  The  words  used  in  section  56  are  —  "  Debts  pay- 
able on  a  contingency."  Are  not  these  words  contradictory  ? 
Can  such  a  thing  as  a  contingent  debt  exist?  Does  not 
the  idea  of  debt  exclude  the  idea  of  contingency?  Does 
not  the  idea  of  contingency  exclude  the  idea  of  a  debt?  If  I 
promise  to  pay  A.  1,000/.  when  my  ship  arrives  in  port,  this  in 
popular  language  is  called  a  contingent  debt ;  but  in  fact  it  is 
no  debt  at  all;  I  owe  nothing  to  A^  and  perhaps  never 
shalL  If  my  ship  go  to  the  bottom  I  owe  nothing,  but  if  my 
ship  arrive  I  instantly  owe  him  1,000/.  When,  then,  am 
I  his  debtor,  and  he  my  creditor?  or,  in  other  words,  when 
does  a  debt  first  exist  ?  Surely  when  the  contingency  has 
ceased.  How,  then,  in  strictness^  can  such  a  thing  as  a  con- 
tingent debt  exist,  when  till  the  contingency  ceases  there  is 
no  debt;  and  when  there  is  a  debt  the  contingency  must 
have  ceased. 

It  /being  then  plain  that  the  words  used,  viz.  <<  debts 
payable  on  a  contingency,"  cannot,  in  strictness,  have  any 
proper  meaning,  the  next  question  is,  what  must  have  been 
the  sense  in  which  the  legislature  used  them  ?  and  it  is  plain 
it  was  the  popular  sense.  The  expression,  however  incorrect, 
is  perfectly  familiar  in  legal  discussions,  and  till  1825  was 
applied  with  unvarying  uniformity  to  every  case  where  there 
was  an  original  contract  to  pay  money  to  an  alleged  creditor 
Vol.  I.  3  b 
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1838.        <^  ^^^^  or  when  a  particular  event  occurred.    If  A,  contracted 

to  pay  money  to  J9.  on  demand  or  request,  or  on  a  month^s 

JEt  parte       notice,  this  was  called  a  contingent  debt;  ex  parte  Akodt, 

Vim,  ABSH  Altw 

and  another.     1  V^'  ^'  B.  176.    Why  ?    Because  at  the  bankruptcy  it  wis 
In  the  matter  contingent,  whether  any  demand  or  request  would  be  made, 

Of 

Fox.  o^  whether  a  month's  notice  would  be  given.  If  A.  contracted 

to  pay  B.  what  (7.  owed  if  C.  did  not  pay,  this  also  was 
called  a  contingent  dehty  because  perhaps  C  might  pay  the 
whole,  or  a  part ;  so  that  in  such  case  there  was  a  doable 
contingency ;  1st,  Whether  ang  thing  would  become  payable 
to  B, ;  and  if  any  thing,  2dly,  How  much  ?  Thus,  in  er 
parte  Minety  14  Ves,  189,  where  the  bankrupt  and  another 
signed  a  paper  to  this  effect,  <<  We  promise  to  guarantee  to 
G,  and  Co.  the  repayment,  on  one  month's  notice  in  writing 
of  all  sums  of  money  they  may  lend  to  TV,  &  Co.,  with 
interest,  not  exceeding  1,000^"  and  no  notice  had  been  given 
before  the  bankruptcy,  Lord  Eldon  caUs  the  contract  « 
contingent  debt 

In  the  19th  Geo.  2.  c  S2.  s.  2.  an  obligation  on  a  bot- 
tomry or  respondentia  bond,  or  on  a  policy  of  assurance,  is 
called  a  debt  before  the  contingency  has  happened ;  and  in 
the  7th  Geo.  1.  c  31.  sections  1  &  2.  an  obligation  to  pay 
money  on  a  future  day  is  caUed  occasionally  a  lileift^  Indeed,  the 
person  who  penned  that  statute  seems  to  have  felt  the  incor- 
rectness of  the  expression,  and  to  have  avoided  it  as  long 
as  he  could,  substituting  such  words  as  *'  securities,**  ^  pro- 
mises," <<  agreements,*'  *<  duties,"  &c ;  but  the  word  idt 
slips  out  in  two  instances :  instances  of  this  sort  of  incorrect- 
ness might  be  multiplied  ad  infinitum. 

But,  notwithstanding  this  incorrectness,  it  wiD  be  found, 
on  examination  of  the  cases  where  the  expression  is  wedt 
that  it  is  never  used  except  in  reference  to  a  contract  by  t 
debtor  to  pay  money  to  a  creditor.  The  expression.  ^  con- 
tingent debt,"  was  never  yet  applied  to  a  contract  to  many, 
or  to  a  contract  to  build,  or  to  a  contract  to  cultivate  lands  in 
a  particular  way,  or,  indeed,  to  any  contract  other  than  t 
contract  to  pay  money*  Contracts  to  marry,  and  the  like, 
are  obligations,  but  not  obligations  of  the  nature  of  deiit 
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Such  contracts  may,  indeed,  end  in  debts,  but  not  without         1833. 
action  brought  and  judgment  obtained,  and  even  then  the         " 
debt  originates  with  the  judgment  of  the  Court.    The  ex-      Mab^all 
pression,  then,  is  never  used  except  in  reference  to  a  con-    and  another, 
tract  to  pay  money  ;  but  neither  is  it  applied  or  applicable  to     ^     ^of*"* 
all  contracts  to  pay  money ;  it  is  only  applied  to  contracts  Fox. 

by  the  contractor  to  pay  money  to  the  contractee,     A  contract 
by  the  contractor  that  a  third  person  shall  pay  the  money  is 
not  a  contract  of  debt     In  Attwood  v.  Partridge^   stated 
below  (a),  Partridge*^  contract  was,  that  a  third  person,  one 
Mobinson^  should  pay  some  money  periodically  to  an  insur- 
ance office:  such  a  contract  can  never  create  a  debt  of  any 
sort,  actual  or  contingent.    In  an  action  founded  on  a  con- 
tract of  debt  the  plaintiff  seeks  to  recover  the  amount  con- 
tracted to  be  paid,  with  interest  and  costs ;  but  in  Attwood 
V.  Partridge  the  plaintiff  sought  to  recover,  not  the  trifling 
sums  which  Partridge  had  contracted  that  Robinson  should 
pay,  but  an  amount  of  damage  to  himself,   arising  from 
Robinson'^  default,    infinitely   greater    than    those   trifling 
amounts.     So  a  contract  by  the  contractor  that  he  will  pay 
a  sum  of  money,  not  to  the  contractee,  but  to  a  third  person^ 
is   not  a  contract  of  debt.     Suppose  that  in  Attwood  v. 
Partridge  the  contract  had  been,  not  that  Robinson  should 
pay  the  sums  to  the  insurance  office,  but  that  he.  Partridge^ 
would,   still  there  would   have  been  no  contract  of  debt. 
Attwood  would  not  have  sought  to  recover  the  trifling  amounts 
contracted  to  be  paid,  but  the  amount  of  the  damage  ac- 
cruing to  him  from  Partridge's  default,  which  might  have 
been  thousands  of  pounds. 

To  constitute,  then,  a  contract  of  debt  three  things  are 
essential : 

1.  That  the  contract  be  to  pay  money  ; 

2.  That  it  be  that  the  contractor,  and  not  sovMhody  else^ 
shall  pay ;  and 

3.  That  it  be  to  pay  to  the  contractee^  and  not  to  any 
third  person. 

{a)  Page  742. 
3i3  2 
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1833.        Messrs.  Myers  accepting  some  bills  to  be  drawn  by  tlurd 

■  persons,  and  accepted  for  the  accommodation  of  those  per- 

Ex  parte      ^^      ^^  bankrupt  ainreed  in  substance,  that  if  those  persons 
Marshall  ^  . ,    ^        ,      ,  .„  j  .  • 

and  another,     did  not  provide  for  the  bills  so  accepted  m  a  certam  spe- 

In  the  matter  cified  way,  and,  in  consequence,  Messrs.  Myers  were  damni- 

Fox.  ^^  ^7  being  made  responsible  to  the  holders,  the  bankrupt 

would  indemnify  Messrs.  Myers.     The  bankrupts  respona- 

bility  was  limited  to  12,000/. 

Suddl  became  bankrupt  After  his  bankruptcy  Myers  and 
Co.  were  damnified  by  being  compelled  to  pay  bills  which 
were  running  at  the  time  of  the  bankruptcy.  Messrs.  Myen 
claimed  to  prove  against  SudeU  to  the  extent  in  which  they 
had  been  thus  damnified.  The  conmiissioner  rejected  the 
proof.     The  Court  of  Review,  on  appeal,  admitted  it. 

Here,  then,  was  a  contract  to  pay  money ;  the  payment 
was  to  be  made  by  the  allied  debtor,  SudeU^  and  to  the 
alleged  creditor  Messrs.  Myers;  but  here  also  the  contin- 
gency was  extreme.  At  the  bankruptcy  it  was  perfectly  un- 
certain whether  Messrs.  Myers  would  be  called  upon  for  a 
farthing.  The  third  persons  might  take  up  the  bills,  or  fur- 
nish the  necessary  funds.  It  was  equally  uncertain  bow  much 
they  might  be  danmified.  The  third  persons  might  pay  all 
or  any  part,  and  it  was  for  the  difference  only  that  Messrs. 
Myers  would  be  damnified. 

The  contract  in  ex  parte  MyerSy  divested  of  technicalities* 
¥ras  this :  <<  I  contract  with  you  to  pay  to  you  what  you  may 
be  compelled  to  pay  to  the  holders  of  the  biDs  y^u  accept** 

The  contract  in  ex  parte  Marshall  was,  ^  I  oootract  with 
you  to  pay  to  you  what  you  may  be  compdled  to  pay  to  one 
Mahoney^^ 

What  difference  is  there  ?  To  say  of  either  of  those  oootracts, 
with  the  view  of  distinguishing  it  firom  the  other,  **  this  is 
a  mere  guarantee,**  or  ^  a  mere  indenmity  oontnctv"  or  '^  a 
mere  liability,**  or  '*  a  mere  claim  for  unliquidated  damages^* 
or  *'  merely  a  collateral  security,**  or  ^  this  contract  sonods 
in  damages,'*  or  to  attempt  a  distinction  (see  ex  parte  Mer- 
skaliy  atUey  p.  156,)  between  **  contingent  liahiKties  that  but 
never  become  debts,  and  contingent  debts  Aat  bit  never 
become  payable,**  b  to  confuse,  not  to  duckiale.    It  wvM 
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be  difficult  to  determine  to  which  of  the  above  contracts        1833. 
these  expressions  would  be  most  suitable.  ■■ 

Upon  the  whoUy  therefore^  it  appears  to  me  that  wherever      Jr'  P^'"'^ 
there  he  in  existence  at  the  bankruptqf  a  contract  by  the  bank'     and  another. 
Tupt  to  pay  money  to  the  alleged  creditor^  but  the  payment  ^^  '^®  matter 
is  contingent  in  respect  either  that  it  is  altogether  uncertain  Fox. 

whether  any  payment  will  ever  be  duCy  or  that  the  day  of 
payment  is  uncertain^  or  thcU  the  amount  to  be  paid  is 
uncertainy  stilly  if  events  happen  which  remove  those  con- 
tingencies before  a  proof  is  tendered,  the  proof  ought  to  be 
admitted. 

If  it  be  said  that  uncertainty  of  payment  is  a  fatal  objection, 
the  answer  is,  that  in  ex  parte  Lewis  (a),  ex  parte  Myers  (b)^ 
ex  parte  Tindall  (c),  and  ex  parte  Grundy  (d)y  it  was  uncer- 
tain at  the  bankruptcy  whether  any  payment  would  ever  be 
due. 

If  it  be  said  that  uncertainty  as  to  the  period  of  payment 
is  a  fatal  objection,  if  that  uncertainty  be  produced,  as  in  esc 
parte  Lancaster  Canal  Companyy  MonL  Sf  Blu  d^.,  by  the 
necessity  for  a  previous  notice,  the  answer  is,  why  should  un- 
certainty so  produced  be  more  fatal  than  uncertainty  produced 
by  the  time  of  payment  being  dependent  on  a  death.  If  a 
contract  by  the  bankrupt  to  pay  B.  on  a  death  be  proveable, 
why  should  a  contract  by  the  bankrupt  to  pay  B,  on  demand^ 
or  when  requested,  or  within  a  month  after  demand  or  request, 
not  be  proveable?  The  period  of  a  demand  or  request  is 
not  more  uncertain  than  the  time  of  a  death. 

If  it  be  said  that  uncertainty  as  to  the  amount  to  be  paid 
is  a  fatal  objection,  the  answer  is,  the  amount  was  uncertain 
in  ex  parte  Lewis  and  ex  parte  Myers, 

The  only  remaining  argument  against  the  proof  is,  that 
if  proofs  be  admissible  in  such  cases,  claims  must  also  be 
entered;  that  those  claims  might  be  of  uncertain  amount, 
and  thus  prevent  that  which  is  the  main  object  of  the  bank- 
rupt law,  namely,  the  early  distribution  of  the  funds. 

(a)  Mont.  S^  Mac,  4S6.  (c)  MofU,  57S, 

(b)  Mont.  Sf  Bli.  229.  (d)  Mont.  Sf  Mac.  295. 


DIGEST 


OF   THE 


CASES  REPORTED  IN  THIS  VOLUME, 

AND   OF    THE 

CONTEMPORARY    CASES 

DECIDED  IN  ALL  THE  OTHER  COURTS. 


ACCOUNTS  OF  ASSIGNEES. 

Assignees  may  be  ordered  to  fur- 
nish a  creditor  who  has  proved  with 
a  copy  of  their  accounts,  if  he  offer 
to  pay  the  expence  of  such  copy ; 
but,  per  Chief  Judge,  "  it  is  a  ques- 
tion purely  for  the  discretion  of  the 
Court."  £x  parte  Aberdeen^  2  Dea. 
&  Ch.  34. 


ACQUIESCENCE. 

1.  Petitioning  to  enlarge  the  time 
for  surrender,  a  slight  act  of  acqui- 
escence. Lying  in  prison  under  a 
commitment  by  commissioners,  a 
strong  act  of  acquiesc^ence.  Per  Sir 
John  Cross.  Ex  parte  Davy^  I  Mont. 
&  Ayr.  298. 

2.  Long  acquie|cence  is  enough 
to  refuse  to  supersede  on  the  ap- 
plication of  the  bankrupt,  but  not 
alone  enough  to  restrain  him  from 
bringing  actions.  Ex  parte  Dctv^y 
1  Mont.  &  Ayr.  297. 


ACT  OF  BANKRUPTCY. 

1.  The  sale  of  the  whole  of  a 
trader's  stock  to  a  bond  Jide  pur- 


chaser, who  pays  the  fair  price  of 
it,  in  ignorance  of  any  fraudulent 
intention  of  the  seller,  is  not  an  act 
of  bankruptcy,  although  the  sale  by 
the  trader  was,  that  he  might  ab- 
scond with  the  money  and  defraud 
his  creditors.     Baxter  v.  Pritchard^ 

5  Neville  &  Manning,  6S8.  JRose  v. 
Haycock^  cited  ibid. 

2.  The  execution  of  a  deed  by 
which  a  trader  conveys  his  whole 
property  in  trust  for  the  benefit  of 
some  of  his  creditors  is  an  act  of 
bankruptcy,  though  not  proved  to 
have  been  acted  on,  or  to  have 
passed  out  of  the  trader's  hands. 
Botcherley  v.  Lancastery  1  Adol.  & 
Ellis,  77.  S.  a  8  Nev.  &  Man,  383. 

3.  A  trader,  being  in  debt  to  se 
veral  persons,  left  this  country  in 
June  1831  for  America,  with  some 
intention  of  returning,  but  did  not 
actually  return,  nor  make  provision 
for  the  pajrment  of  all  his  debts. 
In  September  1833  one  of  the  cre- 
ditors, whose  debt  was  left  unpro- 
vided for,  issued  a  fiat  against  him : 
Held,  that  the  continued  absence 
of  the  bankrupt  was  an  act  of  bank- 
ruptcy.  Ex  parte  Kirkmany  1  Mont. 

6  Ayr.  709.  S.  C.  3  Dea.  &  Ch. 
450. 
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4s  Breaking  an  appointment,  with 
an  intent  to  delay  creditors,  is  an 
act  of  bankruptcy.  Per  Sir  John 
Leach.  Robinson  v.  Carrington, 
1  Mont.  &  Ayr.  1 3. 

5.  If  a  trader  absent  himself  from 
his  counting-house,  and  direct  his 
clerk  to  say  that  he  had  been  there 
during  the  time  he  was  absent,  it  is 
evidence  of  absenting  with  intent  to 
delay  creditors,  which  is  a  question 
for  the  jury ;  and  if  the  judge  decide 
that  the  facts  constitute  an  act  of 
bankruptcy,  the  Court  of  Error  will 
award  a  vemire  fie  novo.  Shannon  v. 
Owen,  in  error,  1  Man.  &  Ry.  .892, 
in  note  (b). 

6.  Said  in  argument,  that  the 
question.  Whether  an  assignment  by 
a  trader  of  all  his  property  for  the 
benefit  of  all  his  creditors  is  an 
act  of  bankruptcy?  is  yet  open. 
Botekeriey  v.  Lancasiery  S  Nev.  & 
Man.  383. 

N.B.  In  that  case  it  was  an  act  of 
bankruptcy,  as  it  was  an  assignment 
for  the  joint  creditors.  See  Jackherd 
V.  WiUon,  8  T.  R.  14a 

7.  A  conveyance  of  part  of  a 
bankrupt's  property,  in  trust  to  sell 
and  dispose  of  the  proceeds  as  he 
shall  direct,  is  not  an  act  of  bank- 
ruptcy. Robinton  v.  CarringUmy  1 
Mont.  &  hjT.  1. 

8.  Copyholds  are  within  27  Eliz. 
c.  4s  against  fraudulent  convey- 
ances. Doe  V.  Bottirely  2  N.  &  M. 
64.  S.  C.  5  B.&  Adol.  131. 

9.  New  fiat  issued  to  give  effect 
to  more  recent  act  of  bankruptcy, 
time  for  opening  not  being  expired. 
Re  Crawley,  3  Dea.  &  Ch.  251. 

See  Preference. 


ADJUDICATION. 

1.  Where  there  are  not  the  renui- 
sites  to  support  a  fiat,  the  Chancellor 


will  recommend  to  the  commissioner 
to  hear  counsel  against  the  adjudi- 
cation. Ex  parte  Nohesy  1  Mont.  & 
Ayr.  46 1 . 

2.  Adjudication  stayed  on  afiBdavit 
that  the  party  owed  no  debt  to  the 
petitioning  creditor,  and  had  not 
committed  an  act  of  bankruptcy, 
and  that  the  fiat  issued  for  vexatious 
purposes.  Ex  parte.  FkuAery  2  Dea. 
&  Ch.  90. 


ADJOURNMENT  SINE  DIE. 

Where  the  last  examination  of  the 
bankrupt  has  been  adjourned  me 
dU,  the  Court  will  not  order  the 
commissioners  to  appoint  a  time,  un- 
less misconduct  be  charged  against 
them,  or  the  bankrupt  can  show  se- 
rious injury  will  accrue.  Ex  parte 
Perkitts,  1  Mont.  &  Ayr.  524. 


ADVERTISEMENT  IN  THE 
GAZETTE. 

See  Staying  the,  &c. 


ADVANCING  PETITION. 

Petition  not  served  cannot  be 
advanced.  Ex  parte  Harding,  1 
Mont.  &  Ayr.  1 15. 


AFTIDAVITS. 

1.  The  office  of  affidavits  is  to 
explain  allegat;ions  of  the  petition, 
and  cannot  supply  the  want  thereof. 
Ex  parte  Wyatt,  1  Mont.  &  Ayr.  408. 

2.  All  affidavits  filed  are  consi- 
dered as  read,  on  the  question  of 
costs.  Ex  parte  Lucasy  1  MoQt.& 
Ayr.  405. 
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3.  An  affidavit  once  filed  cannot 
be  withdrawn,  to  prevent  the  other 
side  reading  it.  Ex  parte  Lahrey^ 
3  Dea.  &  Ch.  232. 

4.  An  affidavit  not  filed,  read  on 
an  undertaking  to  file  it.  Ex  parte 
Baker^  2  Dea.  &  Ch.  363. 

5.  Affidavits  were  referred  to  the 
registrar  for  scandal ;  he  was  pre- 
pared to  report  not  scandalous,  but 
had  not  yet  certified.  One  party 
applied  to  restore  the  affidavits  to 
the  file,  or  annul  the  order  taking 
them  off;  the  other  party  stated  ex- 
ceptions to  the  certificate  were  pre- 
pared. The  Court  refused  to  act 
till  the  certificate  was  before  it. 
Ex  parte  Williamson^  2  Dea.  &  Ch. 
382. 

6.  The  agent  in  London  who  files 
the  affidavit  is  responsible  for  the 
costs  of  a  reference  for  scandal,  as 
between  attorney  and  client,  though 
the  country  attorney  himself  drew 
the  affidavit.  Ex  parte  Wake,  3  Dea. 
&  Ch.  246. 

7*  Solicitor  allowed  to  take  affi- 
davits off  the  file,  to  attend  action 
therewith,  undertaking  to  return 
them  in  the  same  state.  Ex  parte 
WhaUey,  1  Mont.  &  Ayr.  634. 

8.  On  hearing  exceptions  to  the 
Master *s  report,  only  those  of  the 
affidavits  can  be  read  which,  being 
filed  on  the  original  petition,  were 
used  before  the  Master.  Ex  parte 
GryUs,  2  Dea.  &  Ch.  290. 

See  Impertinence  —  Practice,  2. 
3.  4. 5. — Exceptions  to  Report. 


2.  An  agreement  for  a  lease  is 
not  annulled  by  the  bankruptcy  of 
the  intended  lessee.  Morgan  v. 
Rhodes^  1  Mont.  &  Ayr.  214.  S.  C. 
1  Mylne  &  Keen,  431.  See  Brooke 
V.  HewiU,  3  Ves.  255. 


AGREEMENTS. 

1.  An  agreement  for  a  lease  is  not 
annulled  by  the  insolvency  of  the 
intended  lessor.  Crosby  v.  Toohe^ 
1  Mont.&  Ayr.  215,  in  note.  S.  C. 
1  Mylne  &  Keen,  431. 
Vol.  I. 


ALLOWANCE 
To  Bankrupt^  or  Per-centage. 

1.  Where  the  estate  is  exactly 
sufficient  to  pay  lOs.  in  the  pound, 
the  bankrupt  is  not  entitled  to  five 
per  cent,  allowance.  Ex  parte 
Petheridge,  2  Dea.&Ch.  137.  S.C. 
Mont.  &  Bli.  161.  ^ 

2.  If  the  assignees  distribute  a 
sum  without  an  order  of  dividend, 
and  the  bankrupt  subsequently  ob- 
tain his  certificate,  he  is  entitled  to 
his  allowance,  as  if  they  had  still 
that  sum  in  their  hands.  Ex  parte 
Lomasy  1  Mont.  &  Ayr.  437. 

3.  Under  a  joint  and  separate  fiat 
the  bankrupt's  allowance  is  to  be 
calculated  on  the  amount  of  his 
separate  estate,  together  with  his 
share  of  the  joint  estate,  not  on  the 
gross  amount  of  the  joint  estate. 
Ex  parte  Lomas^  1  Mont.  &  Ayr. 
525. 

4.  One  of  two  assignees  admits 
that  a  sum  was  reserved  by  the  as- 
signees for  future  claims.  The 
bankrupt,  on  a  petition  for  his  al- 
lowance afler  the  death  of  this  as- 
signee, is  entitled  to  an  inquiry, 
whether  any  part  of  this  sum  ever 
came  to  the  hands  of  the  surviving 
assignee.  Ex  parte  Coombes^  2  Dea. 
&Ch.  819. 

Far  Maintenance. 

5.  Af^er  the  choice  of  assignees, 
the  Court  will  not  make  an  order,  in 
the  first  instance,  as  to  the  bank- 
rupt's allowance  for  maintenance. 
£x  parte  Hally  1  Mont.  &  Ayr.  450. 
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To  Ckrhi  and  Servants, 

6.  A  clerk  who  has  served  the 
bankrupt  six  months  is  entitled  to 
six  months  wages  under  section  48 
Of  6  G.  4.  c.  16.,  although  the  bank- 
rupt only  traded  during  the  last  two 
months.  Ex  parte  Crough^  3  Dea.  & 
Ch.  189.  S.C.  Mont.  &  Bli.  417. 

7.  A  clerk  who  engaged  at  two 
suits  of  clothes  per  annum  and  two 
guineas  a  week  is  a  clerk  within  the 
48th  section  of  6  G.  4.  c.  16.  Ex 
parte  Humphrey$y  3  Dea.  &  Ch.  114. 
S.C.  Mont.  &  Bli.  413. 

8.  The  guard  of  a  stage  coach 
hired  at  weekly  wages  is  not  a  ser- 
vant within  the  meaning  of  the 
6  Geo.  4.  c.  16.  s.  48.  Ex  parte 
Skmnery  3  Dea.  &  Ch.  332. 

9.  Section  46,  as  to  allowance  of 
six  months  wages  to  servants,  does 
not  make  any  alteration  in  the  legal 
effect  of  the  contract  of  hiring,  but 
merely  legalizes  the  full  payment 
of  part  of  the  wages  due.  Thomas 
V.  WilliamSy  8  Nev.  &  Man.  549. 

10.  Where  the  bankruptcy  of  the 
master,  after  the  hiring  for  a  year, 
happens  during  the  year,  the  de- 
mand for  wages  is  not  provable. 
Thomas  v.  wSliams,  3  Nev.  &  Man. 
545. 

To  Officud  Assignee, 

See  Jurisdiction  of  ths  Court 
OF  Review,  7.  14. 


ANNUITY. 
See  Debt  provabli^  30. 


AMENDING  HAT. 

See  Fiat,  amending. 

Amending  Petition, 

When  a  petition  has  been  half 
heard,  it  cannot  be  amended  on 
payment  merely  of  the  costs  of  the 
day.  Ex  parte  Turvilly  3  Dea.  & 
Ch.  346. 

See  Costs,  11. 


ANNULLING  HAT. 
iSee  Supersedeas. 


ANSWERING  PETITION. 

A  petition  will  not  be  answered 
nunc  pro  tunc  where  affidavits  have 
been  sworn.  Ex  parte  Peakef  1  Moot. 
&  Ayr.  309. 


APPEALS. 

1.  An  objection  that  the  Court  of 
Review  had  no  jurisdiction  cannot 
be  taken  on  appeal,  if  not  taken 
below.  Ex  parte  Ikamery  1  Mont 
&  Ayr.  357. 

2.  Where  a  party  vnshes  to  appeal 
on  petition  instead  of  special  cue, 
he  must  apply  ex  parte  to  have  tlie 
matter  heard  on  petition ;  and  tbe 
respondent  may  subsequently  move 
to  set  the  order  aside  if  improperlj 
obtained.  Ex  parte  Keys^  1  Moot 
&  Ayr.  233.  S.  C.  3  Dea.  &  Q. 
266. 

3.  On  an  appeal  from  the  Court 
of  Review  on  a  special  case,  tbe 
Chancellor  will  not  at  the  hearing 
permit  the  appellant  to  present  i 
petition  for  liberty  to  proceed 
**  otherwise  "  for  the  purpose  of 
rectifying  an  error  in  the  settlement 
of  the  special  case.  Ex  parte  Zow, 
1  Mont.  &  Ayr.  189, 

4.  There  may  be  an  appeal  to  tbe 
Great  Seal  on  matters  o£  pratHce. 
Per  Lord  Chancellor,  1  Moat  Sl 
Ayr.  240^ 
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5.  On  an  appeal  in  bankruptcy, 
the  appellant  begins.  Ex  parte 
Bdchevy  S  Dea.  &  Ch.  S.  C.  Mont.  & 
Bli.  29a 

6.  Whether  or  not  a  man  be  a 
trader,  is  a  question  of  fact  on  which 
an  appeal  does  not  lie  to  the  Lord 
Chancellor.  £x  parte  Hiniorh  2  Dea. 
&  Ch.  407. 


APPORTIONMENT. 

Part  of  the  advances  to  a  bank- 
rupt on  a  running  account  arose  out 
of  legal,  and  part  out  of  illegal, 
transactions ;  he  from  time  to  time 
made  payments  without  any  specific 
appropriation  or  settlement  of  ac-^ 
count :  Held,  the  pa3rments  must 
be  appropriated  to  the  earlier  items, 
and  on  account  of  the  legal  items. 
Ex  parte  Randkson^  2  Dea»  &  Ch. 
534. 


ARREST. 

1.  If  a  party,  discharged  by  the 
Lord  Chancellor  from  a  commit.- 
ment  by  commissioners  on  habeas 
corpus  be  arrested  for  debt  on  his 
way  home,  it  is  a  great  contempt ; 
and  every  person  concerned  may  be 
committed.  Per  Lord  Chancellor. 
£x  parte  Lampony  1  Mont.  &  Ayr* 

256. 

2.  A  witness  from  Gravesend 
having  attended  the  Court  of  Re- 
view pursuant  to  a  summons,  was 
arrested  for  debt  in  Pancras  Lane, 
City,  while  waiting  for  the  convey- 
ance home ;  he  was  discharged, 
although  he  had  on  leaving  the 
court  gone  to  Catherine  Street, 
Strand.  But  without  costs  as  against 
the  officer,  the  witness  not  having 
shown  the  summons  to  attend  the 
court.  Ex  parte  Clarke^  2  Dea.  & 
Ch.99. 


ASSIGNEES. 

Assignment  to. 

L  Upon  a  new  choice  of  assignees 
there  is  no  necessity  to  vacate  the 
assignment  under  a  commission  is* 
sued  prior  to  1  &  2  W.  4.  c.  56. 
Smith  V.  De  Tastet,  1  Mont.  &  Ayr. 
370. 

Their  lAabilities. 

2.  Any  party  has  a  right  to  come 
to  the  Court  for  relief  against  the 
acts  of  the  assignees,  in  respect  of 
all  acts  done  by  them  as  such.  Per 
Chief  Judge.  Ex  parte  Clegg^ 
1  Mont.  &  Ayr.  92. 

3.  If  the  assignees  continue  to 
defend  a  suit,  instituted  against  the 
bankrupt,  which  is  decided  in  favour 
of  the  plaintiff  with  costs,  and  they 
have  no  assets,  they  are  not  person- 
ally liable  unless  they  vexatiously 
continued  the  defence.  Ex  parte 
Kindersley  Cctstle^  1  Mont.  &  Ayr. 
479,  in  note. 

4.  Upon  issuing  a  renewed  coun.- 
try  fiat,  the  assignees  or  the  solicitor 
must  ascertain  whether  the  commis- 
sioners will  act,  otherwise  they  are 
liable  to  the  costs  of  a  new  fiat  if  it 
be  necessary.  Ex  parte  WiUtinson^ 
2Dea.&Ch.  112. 

5.  If  the  assignees  promise  the 
landlord,  who  has  distrained,  that  if 
he  will  withdraw  the  man  in  posses- 
sion he  shall  be  paid  out  of  the  pro- 
duce of  a  sale  of  the  effects  by  the 
assignees ;  this  is  an  absolute  pro- 
mise,and  the  assignees  liable,  though 
the  fiat  b^  afterwards  superseded. 
Stevens  v.  Belly  4  Tyrr,  6. 

6.  One  of  two  assignees  admits 
that  a  certain  sum  was  reserved  by 
the  assignees  for  future  claims.  The 
bankrupt,  on  a  petition  for  his  al- 
lowance after  the  death  of  this 
assignee,  is  entitled  to  an  inquiry 
whether  any  part  of  this  sum  ever 
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came  to  the  hands  of  the  surviving 
assignee.  Ex  parte  Coomhet.  2  Dea, 
»i  rh.;(iy. 

7.  If  one  of  the  assignees  pay  a 
dividend  to  a  person  not  duly  au- 
thorized to  receive  it,  the  two  other 
assignees  are  responsible  to  the  cre- 
ditor for  the  dirideod.  Ex  parte 
WinnaU,  3  Dea.  &  Ch.  22. 

8.  A  bankrupt  did  not  disclose  a 
life  interest  which  he  possessed  in 
certain  property  when  he  passed  his 
last  examination ;  and  after  the 
lapse  of  twenty  years,  when  four  of 
the  commissioners  were  dead,  he  pe- 
titioned for  a  fiat  to  be  issued  to 
fresh  commissioneTB,  and  that  the 
assignee  might  be  ordered  to  ac- 
count, 'fhe  Court  allowed  the  bank- 
rupt to  issue  a  new  fiat  in  the  name 
of  a  creditor,  but  held  that  after 
this  concealment  he  was  not  entitled 
to  an  inquiry  against  his  assignee. 
Ex  parte  Holder,  S  Dea.  6;  Ch.  276. 

9.  A  London  hanker,  having  a 
branch  banic  at  Edinburgh,  stopped 
payment  on  the  2d  of  January,  and 
wrote  to  his  agent  at  Edinburgh, 
apprising  him  of  the  fact,  and  di- 
recting the  business  of  the  branch 
bank  to  be  discontinued  on  the 
4th  of  January.  Before  this  notice 
reached  the  agent,  the  petitioner 
paid  into  the  Edinburgh  bank 
305/.  IBs,  in  notes  and  cash,  to  be 
remitted  to  the  house  in  London ; 
but  after  the  news  reached  Edin- 
burgh, and  whilst  the  notes  were 
still  in  the  agent's  possession,  gave 
bim  notice  not  to  part  with  them, 
and  they  remained  in  his  hands  on 
the  26th  of  January,  when  a  fiat  is- 
sued against  the  banker.  The  agent 
at  Edinburgh  having  a  lien  on  the 
funds  in  his  hands,  the  assignees 
permitted  him  to  retain  the  305^.  \5». 
in  part  satisfaction  of  Ills  lien.  Meld,  ) 
that  the  assignees  were  bound  to 
refund  this  sum  to  the  petitioners. 


Ex  parte  Cunningham,  3  Dea-ftCh. 
5S.  Confirmed  on  re-hearing,  3  Dea. 
&  Ch.  73.  S.  C.  Mont.  &  Bli.  269. 
Confirmed  on  appeal,  ex  parte  .Brf- 
eher,  3  Dea.  <Sr  Ch.  87.  S.C.  Mont. 
&  Bli.  286. 

10.  The  same  order  made  as  in 
ex  parte  Cunningham,  although  the 
notes  delivered  to  the  backer's  ageot 
were  not  identified.  Ex  parte  Sob- 
monj,  3  Dea.  &Ch.  77.  S.  C.  Mont 
&  Bli.  308. 

11.  The  same  order  made  at  in 
ex  parte  Cunningham  :  The  notes  in 
this  case  were  paid  in  by  the  cus- 
tomer on  the  3d  of  January,  to  i 
sub-agent  of  the  banker  at  Glasgow, 
who  remitted  them  on  the  44h  to  the 
banker's  managing  agent  at  Edin- 
burgh. Ex  parte  Wylit,  3  Dea.  * 
Ch.  82. 

12.  Maberly  and  a  Scotch  Bank 
mutually  exchanged  their  notes  U 
stated  times,  through  an  agent, 
Blythe  ;  Maberly  became  bankrupt, 
his  agent  Blythe  having  notes  of  the 
Scotch  Bank  in  his  hands;  theai- 
signees  subsequently  allowed  Blylbe 
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them,  he  having  claims  against  Ma- 
berly. Held,  the  Scotch  Bank  could 
recover  these  notes  against  the  ai- 
signees.  Ex  parte  Nationai  Bank  if 
Scotland,  I  Mont.  &  Ayr.  644. 

13.  A  custom  of  exchanging  ac- 
ceptances existed  between  the 
bankrupt  and  other  bouses,  through 
the  agency  of  Blythe.  Notes  were 
sent  by  the  petitioner  to  BlyUie,  but 
never  exchanged,  as  bankruptcy  in- 
tervened, and  they  were  stolen  from 
Blytlie,  and  never  formed  any  item 
in  any  settlement  between  Blythe 
and  the  assignees  :  Held,  the  peti- 
tioner couid  not  recover  the  value 
of  the  notes  from  the  assignees. 
Ex  parte  ffatsim,  1  MonUiAvt. 
<iS5. 
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14.  Although  an  audit  meeting  has 
closed,  and  the  assignee's  accounts 
are  then  settled,  the  commissioners 
have  power  to  examine  the  assignees 
at  any  future  meeting  as  to  monies 
not  included  in  such  accodnts,  and 
generally  to  re-investigate  those  ac- 
counts. Re  Appkffarthf  2  Dea.  & 
Ch.  101. 

See  Commissioners,  6. 

Must  act  for  themselves. 

15.  The  Court  will  not  interfere 
to  direct  assignees  how  to  sell  the 
estate.  Ex  parte  Beicher,  1  Mont. 
&  Ayr.  478. 

16.  The  Court  will  not  direct  the 
assignees  how  to  sell  the  estate; 
that  is  for  their  discretion.  £x  parte 
ffurfy,  2  Dea.  &  Ch.  631. 

17.  The  Court  will  not  interfere 
on  the  application  of  the  assignees 
to  sanction  an  arrangement  made 
by  them  for  the  satisfaction  of  a 
elaim  of  the  bankrupt's  wife.  The 
assignees  must  use  their  own  dis- 
cretion. Ex  parte  James,  3  Dea.  & 
Ch.  290. 

18.  On  the  application  of  a  tenant 
of  the  assignees,  a  reference  was 
made  to  the  commissioner,  who  re- 
ported the  rent  should  be  reduced, 
which  was  done.  On  the  applica- 
tion of  some  creditors,  one  of  whom 
offered  higher  rent,  the  Court  re- 
fused to  interfere.  Ex  parte  De 
jBegnisy  I  Mont.  &  Ayr.  277. 

19.  The  Court  will  not  lend  its 
sanction  to  a  compromise  of  a  suit 
by  assignees,  though  the  Master  re- 
ports it  would  be  for  the  benefit  of 
all  parties.  Ex  parte  Williams^ 
1  Mont.  &  Ayr.  689. 

New  Choice. 

20.  Upon  a  new  choice  of  assig- 
nees there  is  no  necessity  to  vacate 
the  assignment  under  a  commission  | 


issued  prior  to  1  &  2  W.  4.  c.  56* 
Smith  V.  De  Tastet,  1  Mont.  &  Ayr. 
370. 

Petition  by. 

21.  A  petition  by  assignees  is 
informal,  if  signed  only  by  one.  Ex 
parte  White,  3  Dea.  &  Ch.  366. 

Purchases  by» 

22.  The  Court  will  not  confirm  a 
purchase  of  part  of  the  bankrupt's 
estate  made  by  an  assignee  without 
leave,  because  a  meeting  of  ere-: 
ditors  has  consented.  Ex  parte 
ThwaHeSy  1  Mont.  &  Ayr.  323. 

23.  An  assignee  cannot  purchase 
part  of  the  bankrupt's  property  as 
trustee  for  another,  and,  afler  a 
twelvemonth,  purchase  the  same 
for  his  own  use.  Ex  parte  GryUs, 
2Dea.&  Ch.  290. 

Reserved  Bidditigs  by. 

24.  The  Court  will  not  allow  the 
assignees  to  have  a  reserved  bidding 
on  the  sale  of  an  equitable  mort* 
gage.  Ex  parte  Barnard,  3  Dea. 
&  Ch.  291. 

25.  A  reserved  bidding  allowed 
to  assignees  on  the  sale  of  an  estate 
which  had  been  mortgaged  by  the 
bankrupt,  they  undertaking  to  pay 
the  mortgagee  his  principal,  interest, 
and  costs.  Ex  parte  Ellis,  3  Dea* 
&  Ch.  i"97. 

Bidding. 

26.  An  assignee  can  have  leave 
to  bid,  under  very  special  circum- 
stances only.  The  consent  of  a 
meeting  of  some  of  the  creditors  is 
not  sufficient.  Ex  parte  Beaumont, 
1  Mont.  &  Ayr,  304. 

Pemoval,  8^c. 

27.  Where  tlie  assignees  refuse  to 
bring  an  action  for  the  recovery 

3c  3 
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Eroperty,  alleged  by  a  creditor  to 
ave  been  the  bankrupt's,  the  Court 
will  not  order  a  new  choice  of  as- 
signees, but  permit  the  creditor  to 
bring  the  action  in  the  name  of  the 
assignees,  he  giving  them  an  indem- 
nity. £x  parte  Ryland,  2  Dea.&  Ch« 
392. 

28.  Assignees  are  not  removable 
because  proofs  were  rejected,  unless 
indeed  fraudulently  procured  to  be 
rejected.  £x  parte  Milnery  3  Dea« 
Sc  Ch.  235. 

29.  If  the  creditors  who  elect  an 
assignee  be  relations,  and  their  debts 
primd  facie  of  a  doubtful  nature,  the 
assignee  might  be  removed  without 
serving  the  creditors.  Per  Chief 
Judge.  Ex  parte  Ccpeland,  1  Mont. 
&  Ayr.  307. 

30.  Mere  poverty  no  ground  to 
remove  an  assignee.  Per  Chief 
Judge.  Ex  parte  Copeland^  1  Mont. 
&  Ayr.  306. 

31.  If  a  sole  assignee  be  very 
poor,  and  alleged  to  be  in  insolvent 
circumstances,  and  elected  by  sus- 
picious votes,  a  co-assignee  may  be 
appointed.  Ex  parte  Ccpeiand, 
1  Mont.  &  Ayr.  305. 

Suits  by, 

32.  In  a  suit  by  the  assignees  of 
a  bankrupt's  or  insolvent's  estate,  it 
is  not  competent  to  the  bankrupt  or 
insolvent  to  object  that  the  suit  has 
been  instituted  without  the  consent 
of  the  major  part  of  the  creditors, 
as  is  required  by  the  bankrupt  and 
insolvent  acts.  The  judgment  in 
such  a  suit  will  bind  the  creditors  ; 
but  the  assignees  take  on  themselves 
the  responsibility  that  the  suit  has 
been  properly  instituted  and  con- 
ductea.  Piercy  v.  Roberts,  1  Mylne 
&  Keen,  4. 

33.  If  the  assignees  continue  a 
suit  commenced  by  the  bankrupt 
before  his  bankruptcy>  they  must 


find  security  for  costs  for  the  pro- 
ceedings, as  ^M  before  as  since 
the  fiat.  Mason  v.  PolhiUy  3  Tyrw. 
595. 

^S^  Shsriff. 

GeneraL 

34«  Trust ,  estates  do  not  vest  in 
the  assignees :  the  words  of  the  79th 
section  of  6  Geo.  4.  c.  16.  as  to  as- 
signees conveying  trust  estates  are 
superfluous.  Ex  parte  PmnUr, 
2  Dea.  &  Ch«  584. 

35.  Where  there  are  cross  ac- 
ceptances, and  the  right  of  set  off 
clear,  the ,  Court  will  restrain  the 
assignees  from  bringing  an  action. 
Ex  parte  Cteyp,  i  Mont.  &  Ayr. 
91. 

S6*  If  a  bill  in  equity  by  assigoees 
be  dismissed  with  costs,  they  must 
apply  to  the  commissioner  in  the 
first  instance  to  allow  them  out  of 
the  estate.  Ex  parte  G^iftjoit,  1  Mont. 
&  Ayr.  479.  The  Lord  Chancellor 
cannot  order  them.  Turner  v.  Hib- 
berty  1  Mont.  &  Ayr.  243. 

37.  If  in  replevin  for  goods  dis- 
trained by  the  petitioning  creditor, 
the  defendant,  the  petitioning  cre- 
ditor, in  his  avowry,  pray  a  return 
of  the  goods,  as  goods  originally 
belonging  to  the  plaintiff,  he  cannot 
plead  that  the  goods  belonged  to 
himself  and  two  others  as  assignees. 
Middleton  v.  Mucklow^  10  Bing.  401. 

38.  Where  a  creditor  writes  to 
assignees  to  pay  ^'  the  dividends  to 
A.  5.'*  they  are  justified  in  paying 
subsequent  dividends  to  A.S.  unt3 
they  have  notice  that  A.B.'s  autho- 
rity is  revoked.  Ex  parte  ^r^ 
2  Dea.  &  Ch.  8. 

39.  Assignees  may  be  ordered  to 
furnish  a  creditor  who  has  proved 
with  a  copy  of  their  accounts,  jf  be 
offers  to  pay  the  expence  of  such 
copy ;  bu^  per  Chief  Judge,  "  it  is  a 
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question  purely  for  the  discretion 
of  the  Court."  Ex  parte  Aberdteni 
2  Dea.  &  Ch.  S4>. 

See  Estate  Tail« 


ATTACHMENT. 

1.  When  a  prisoner  will  be  dis- 
charged from  an  attachment  for  non- 
payment of  money,  the  process 
bemg  irregular.  Ex  parte  Malachy, 
1  Mont.  &  Ayr.  257. 


ATTESTATION. 

1.  The  same  strictness  as  for- 
merly is  not  insisted  on  as  to  attes- 
tation. Ex  parte  WMe^  SDea.& 
Ch.  366- 

2.  The  attestation  to  a  petition 
to  stay  the  certificate  cannot  be 
amended.  See  dictum  to  that  effect 
per  Sir  G.  Rose.  Ex  parte  Tanner^ 
2  Dea.  &  Ch.  565. 

3.  A  petition  to  stay  the  certifi- 
cate and  supersede  was  presented  : 
on  being  called  on,  the  petitioner 
agreed  to  withdraw  the  prayer  as  to 
the  certificate,  and  to  let  the  peti- 
tion stand  over,  without  prejudice, 
to  be  heard  as  to  the  supersedeas, 
held  a  waiver  of  an  informal  attes- 
tation. Ex  parte  Tanner^  2  Dea.  & 
Ch.  563.    S.  C.  Mont.  &  Bli.  390. 

4f.  "  Signed  by  the  petitioners, 
A.  B.  and  C.  J9.,  in  the  presence  of 
T.  S.,  acting  as  solicitor  for  T,  A,** 
it  appeared  T,  A.  was  not  a  soli- 
citor of  the  Court.  Semble  the 
attestation  is  good.  Ex  parte  Tau' 
ner,  2  Dea.  &  Ch.  563.  S.C.  Mont. 
6c  fill.  390. 


AUXILIARY  FIAT. 
See  Fiat,  auxiliary. 


BANKRUPT,  SUITS  BY. 

1.  If  a  bankrupt  be  made  defen- 
dant  to  an  action  with  a  trustee, 
and  a  decree  be,  in  his  absence,  pro- 
nounced against  him,  and  he  be 
afterwards  allowed  to  come  in  with- 
out the  trustee,  and  defend  the 
action,  he  cannot  be  compelled  to 
find  security  for  costs.  Ta^hr  v. 
FairUe,  1  Clarke  &  Finnelly,  355. 

2.  If  a  bankrupt  take  the  conduct 
of  the  defence  out  of  the  hands  of 
his  assignees,  it  may  be  proper  to 
compel  nim  to  give  security  for  the 
costs.  Taylor  v.  FairUe^  1  Clarke  9t 
Finnelly,  361. 


BANKRUPTCY  OF  TRUSTEE. 

Bankrupt  trustee  removed,  and 
ordered  to  convey  to  new  trustees. 
Ex  parte  Paintery  2  Dea.  &  Ch.  584>. 


BANKRUPTCY  OF 
EXECUTOR. 

1.  Bankrupt  executor  allowed  to 
prove  against  his  own  estate ;  divi^ 
dends  to  be  paid  into  the  hands  of 
the  accountant-general.  Ex  parte 
Colmarty  2  Dea.  &  Ch.  584. 


BANKRUPTCY  OF  PETITION- 
ING  CREDITOR. 

Petitioning  creditor  becoming 
bankrupt  before  opening.  Ex  parte 
Smith,  3  Dea.  &  Ch.  309. 
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BARGAIN  AND  SALE. 
Under  o  new  choice  of  assignees 
there  is  no  need  to  vacate  ihe  as- 
signment under  a  commission  issued 
priorto  thel&2W.+.  C.56.  Smilh 
V.  De  Tattet,  I  Mont.  &  Ayr.  370. 
•Sc«  Estate  Tail. 


BIDDINGS  BY  ASSIGNEES. 
See  Assignees,  26. 


CASES  CONFIRMED. 

Carlj/tle  V.  Garland  confirmed  in 
the  Exchequer  Chamber.  10  Bing. 
298.  For  affirming  ■•  —  Gurney, 
Taunton,  Parke,  Littledale.  For 
revet  fiaff  :  —  fiolluiid,  Vaughan, 
Bay  ley,  Denman. 


CASES  OVER-RULED. 

Anon.  Ituck,  475,  ut  scmblc. 
Gxitei,  ]  Mont.  &  Ayr.  328. 


CERTIFICATE. 

1.  A  joint  certificate,  upon  the 
death  of  one  of  the  bankrupts  be- 
comes a  separate  certificate.  Ex 
parte  Carter,  1  Mont.  &  Ayr.  115. 

2.  Where  an  order  of  Court  is  ne- 
cessary to  enable  a  party  to  prove, 
he  cannot  vule  in  the  choice,  or  sign 
the  certificate.  Ex  parte  WyaU, 
iiDea.&Ch.  211. 

3.  The  certificate  under  a  fraudu- 
lent commission  is  no  protection 
against  a  supersedeas.  Ex  parte 
Wt/all,  1  Mont.  &  Ayr,  107- 


4.  It  EeenoG  the  assiguees,  and  not 
the  bankrupt,  pay  the  fee  for  the 
signature  of  the  comniissioner  to 
the  certificate.  Re  Daurtm,  3  Dea. 
&  Ch.  317. 

5.  It  seems  that  a  sole  executor 
who  becomes  bankrupt  may  sign 
his  own  certiBcate.     Ue  Lmffraut, 

1  Mont.  &  Ayr.  i5S. 

6.  A  power  of  attorney  to  sigii 
the  bankrupt's  certificate,  executed 
abroad,  is  sufficiently  authenticated 
by  the  attestation  of  a  British  con- 
sul. Ex  parte  IVi/kinKm,  2  Dea.  & 
Ch.  585.     S.  C.  Mont.  &  Bli.  257. 

7.  A  power  of  attorney  from  a 
creditor  residing  abroad  to  sign  the 
bankrupt's  certificate  is  sufficiently 
authenticated  by  the  attestation  of 
a  notary  public,  without  any  affida- 
vit to  verify  the  signature.  Ex 
parte  Myers,  2  Dea.  &  Ch.  406. 

8.  Semble.  that  a  creditor  who 
has  signed  the  certificate  by  at- 
torney eannot  stop  the  certificate 
by  subsequently  withholding  an  affi- 
davit verifying  his  signature  to  the 
power.  Ex  parte  Dunttan,  1  Mont. 
&  Ayr.  619. 

0.  A  petition  to  Stay  the  certifi- 
cate in  order  to  prove,  must  show 
that  the  petitioner's  debt  wnuld 
turn  the  certificate.  Ex  parte -S^iipp, 

2  Dea.  &  Ch.  6&    S.  C.  Mont.  &  Bli. 
262. 

10.  Where  the  certificate  has  been 
stayed  by  creditors  who  afterwardt 
withdraw  their  opposition,  and  con- 
sent to  its  allowance,  the  Court  will 
allow  the  certificate  without  the 
usual  explanatory  affidavit.  Re 
Hall.  2  Dea.  8c  Ch.  44.  S.C.  rather 
differently  repotted,  Mont.  508. 

1 1.  Quajre,  Whether  the  dis- 
charge under  a  certificate  be  fruiu 
the  time  of  allowance  or  enrol- 
ment ?  JaaAs  v.  Philiips,  1  Qto^ 
Mee.,  &  Ros.  195. 


DIGEST. 


12.  A  certificated  bankrupt  can- 
not be  discharged  from  arrest  for 
a  debt  till  his  certificate  is  enrolled, 
but  the  Court  will  enlarge  the  rule 
till  the  enrolment.  Jacobs  v.  Phil- 
lips,  4  Tyr,  65^2. 

13.  Doubt  has  been  expressed 
whether  the  certificate  is  a  bar  for 
costs,  when  the  only  remedy  is 
against  the  person.  Jacobs  v.  Phil- 
lips, 4  Tyr.  660. 

14.  Costs,  when  connected  with 
a  proveable  demand,  as  on  a  judg- 
ment on  a  verdict  for  a  debt  ob- 
tained before  the  bankruptcy,  are 
barred  by  the  certificate.  D.  Lord 
Lyndhurst.  Jacobs  v.  Phillips,  1  Cro., 
Mee.,  &  Ros.,  195. 

15.  The  certificate  is  a  bar  to  a 
claim  for  interlocutory  costs  taxed 
before  the  bankruptcy.  Jacobs  v. 
Phillips,  1  Cro.,  Mee.,  ik  Ros.,  195. 

16.  If  the  trial  of  a  cause  be  post- 
poned by  order  of  Court  of  N.  P., 
on  the  defendant's  application,  on 
the  terms  of  his  paying  the  costs 
of  the  day,  and  the  order  be  made  a 
rule  of  Court,  and  the  costs  taxed, 
the  demand  for  them  is  barred  by 
the  subsequent  bankruptcy  of  the 
defendant.  Jacobs  v.  Phillips,  4  Tyr. 
652. 

17.  If  an  attorney  receive  money 
to  the  use  of  his  clients,  and  not 
account  for  it,  and  become  bank- 
rupt, and  obtain  his  certificate,  the 
Court  will  not,  on  motion,  order 
him  to  repay  the  money,  the  debt 
being  barred  by  the  certificate ; 
but  if  fraud  appear  clear,  querj'. 
Whether  the  Court,  in  the  exercise 
of  its  jurisdiction  over  its  officer, 
will  enforce  the  payment  as  a  mo- 
dification of  punishment  which  the 
Court  would  otherwise  inflict  ?  In 
re  Bonner,  4  Barn.  &  Adol.  811. 
S.C.  1  Nev.  &  Man.  555. 

18.  By  the  bankruptcy  and  cer- 
tificate of  the  husband,  debts  con 


tracted  by  the  wife  of  the  bankrupt^ 
dum  sola,  are  extinguished,  and  do 
not  revive  against  her  upon  the 
death  of  the  husband.  That  which 
is  called  "  separate  property  of  the 
wife,"  consisting  of  property  in 
which  the  legal  ownership  is  in 
others,  though  held  for  her  benefit, 
cannot,  in  a  court  of  law,  affect  the 
operation  of  the  discharge  of  the 
husband  by  his  certificate  in  ex- 
tinguishing the  antenuptial  debts  of 
the  wife.  If  it  could^  the  exist - 
tence  of  such  property  should  be 
replied  specially  to  a  plea  setting 
up  such  discharge,  &c.  but  would 
form  no  objection  to  such  plea  or 
demurrer.  Lockwood  v.  Salter, 
2  Nev.  &  Man.  255. 

19.  If  upon  the  grant  of  an 
annuity  the  grantor  covenant  to 
charge  any  property  that  he  might 
become  possessed  of  at  his  wife's 
death,  either  under  her  will  or 
otherwise,  with  the  payment  of  the 
annuity,  and  afterwards  become 
bankrupt,  and  obtain  his  certificate, 
af^er  which  his  wife  die,  having 
under  a  power  in  her  settlement 
bequeathed  to  him  an  annuity  of 
700/.,  the  grantee  is  entitled  to 
have  the  annuity  of  700/.  charged 
with  the  payment  of  the  annuity 
granted  by  the  bankrupt.  Lyde  v. 
Mtpin,  4  Sim.  505.  S.  C.  1  Milne  & 
Keen,  683. 

20.  If  a  co-surety  with  the  bank- 
rupt be  compelled  to  pay  the  debt 
after  the  bankruptcy,  the  certificate 
is  not  a  bar  to  an  action  for  contri- 
bution. Clements  v.  LangUy,  2  Nev. 
&  Man.  269. 

21.  After  stay  of  proceedings  in 
an  action  upon  the  bail-bond,  there 
may  be  a  plea  of  bankruptcy  in  the 
original  action,  where  the  bail-bond 
is  not  ordered  to  stand  as  a  security. 
Sxoain^ury  v.  Gandon,  3  Mann.  Sc 
Ry.  16. 
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9.  Where  uofounded  charges  of 
corruption  were  brought  against 
commisBioDera  by  an  illiterate  peti- 
tioner, who  was  the  tool  of  the  bank- 
rupt, the  Court  ordered  the  com- 
roissionera  their  coBt«,  charges,  and 
expences,  and  suspended  the  order 
until  the  petttioner'sattorney  showed 
cause  why  he  should  not  personally 
pay  the  same.  Ei  ■■>■■"■ 
3  Dea.  &  Ch.  lOS. 

10.  In  order  to  fix  the  executor 
of  the  petitioning  creditor  with 
costs,  the  petition  must  pray  costs 
against  him  in  his  character  of 
executor.  Ex  parte  Harwood,  3  Dea. 
h  Ch.S52. 

11.  Where  noUce  is  given  for 
leave  to  amend  the  petition,  which 
is  ordered  after  the  respondent  ap- 
pears to  oppose  it,  the  latter  will 
not  be  entitled  to  the  costs  of  the 
day.  Ex  parte  Green,  2  Dea.  Sc  Ch. 
♦2. 

12.  Where  former  petition  of 
bankrupt  was  by  the  Vice-Chan- 
cellor  dismissed  on  the  merits  with 
costs,  to  be  paid  by  the  bankrupt, 
who  is  in  contempt  for  non-payment 
thereof,  a  new  petition  in  this  court 
to  supersede  was  ordered  to  stand 
over  till  he  had  cleared  his  con- 
tempt by  paying  the  former  costs. 
Ex  parte  Mtmk,  2  Dea.  &  Ch.  125. 

13.  Where  an  order  made  in 
bankruptcy  reserves  further  direc- 
tions and  cMts,  a  subsequent  appli- 
cation to  the  Court  as  to  the  costs 
merely  may  be  entertained  by  mo- 
tion ;  but  if  it  is  by  way  of  further 
directions,  it  must  be  by  petition. 
Ex  parte  S/uuSfoU,  2  Dea.  &  Ch. 
286. 

14.  When  a  commission  is  super- 
seded on  a  point  of  law,  costs  are 
given  only  against  the  petitioning 
creditor;  but  when  superseded  on 


the  ground  nf  fraud,  then  costs  are 
given  against  all  the  parties  impli- 
cated. Per  Sir  G.  Rose.  Ex  parte 
Tanner,  2  Deo.  &  Ch.  £72.  S.  C. 
Mont.  &  Bli.  393. 

15.  When  a  fiat  is  annulled  for 
want  of  the  requisites,  it  is  always 
at  the  costs  of  thepetitioning  cre- 
ditor. Ex  parte  Fuuher,  2  Dea.  & 
Ch.  37*. 

16.  Costs  of  substituting  new  pe- 
titioning creditor's  debt  ordered  tobe 
paid  by  petitioning  creditor,  under 
the  circumstances.  Ex  parte  Liogd, 
2  Dea.  *  Ch.  506. 

17.  If  an  order  upon  a  petition 
by  assignees  to  supersede  an  invalid 
commission  does  not,  through  mis- 
take, include  the  assignees'  ex- 
pences  of  prosecuting  the  commii- 
sion,  the  error  cannot  be  rectified 
by  a  petition  of  rehearing. 

Qy.  Whether  the  petitioning  cre- 
ditor be  liable  ? 

Ex  parte  Burt%di,  1  Mont.  &  Ayr. 
S8. 

18.  On  a  discharge  under  the 
Habeas  Corpus  Act  the  prisoner's 
costs  paid  by  the  assignees,  the 
estate  being  sufficient  to  recoop 
them.  Ex  parte  Bardwdl,  1  Mont. 
&  Ayr.  193. 


cellor  has  do  jurisdiction  to  order 
the  costs  to  be  retained  by  the  as- 
^^ees  out  of  the  bankrupt's  estate. 
TWmr  v.  HaAeri,  1  Mont.  &  Ayr. 
244. 

20.  If  assignees  continue  to  de- 
fend a  suit  instituted  against  the 
bankrupt,  which  is  decided  in  favour 
of  the  plaintifi*,  with  costs,  and  they 
have  no  assets,  they  are  not  person- 
ally liable,  unless  they  vexatiously 
continue  the  suit.  Ex  parte  JCn- 
dertlty  CatUe,  1  Mont-  8c  Ayr.  479, 
in  note. 
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21.  If  a  bill  in  ecjuity  by  assig- 
nees be  dismissed  with  costs,  they 
must  apply  to  the  commissioner  in 
the  first  instance  to  allow  them  out 
of  the  estate.  Ex  parte  Gibson^ 
1  Mont.  &  Ayr.  479. 

22.  When  a  petition  stands  over 
to  serve  a  necessary  party,  costs  of 
the  day  are  not  of  course.  Ex  parte 
Thompson^  1  Mont.  &  Ayr.  SIS. 

2S.  The  Court  can  order  the  bill 
of  costs,  subsequent  to  the  choice, 
to  be  paid,  though  the  assignees 
have  no  assets  in  their  hands.  Ex 
parte  Coaies,  1  Mont  &  Ayr.  S28. 

24fw  All  affidavits  filed  are  consi- 
dered as  read  on  the  question  of 
costs.  Ex  parte  Lucas^  1  Mont.  & 
Ayr.  405. 

25.  An  official  assignee,  not 
served,  appeared :  Held,  if  the  com- 
missioner actually  directed  him  to. 
appear,  he  might  take  his  costs  out 
of  the  estate,  9ecus  if  only  leave 
were  given.  Ex  parte  Patrick^ 
1  Mont.  &  Ayr.  S93. 

26.  If  an  official  assignee  be  in- 
cluded in  an  order  for  payment  of 
costs,  the  order  may  be  enforced 
against  him  alone.  Ex  parte  Mur- 
ray^  1  Mont.&  Ayr.  475. 

27*  No  rehearing  as  to  costs 
alone.  Ex  parte  BumeUy  2  Dea.  & 
Ch.  640. 

28.  The  rule  that  no  petition  of 
rehearing  is  allowed  for  costs  only 
does  not  apply,  come  semble^  to  a 
petition  for  rehearing  on  the  ground 
of  an  erroneous  decision  on  the 
merits,  though  the  material  effect  of 
such  decision  may  be  to  render  the 
party  liable  to  costs.  Ex  parte 
White,  2  Dea.  &  Ch.  3S4. 

29.  A  party  ought  not  to  be  com- 
mitted for  disobeying  an  order  to 
pay  money  without  a  demand  and 
refusal.  Dicas  v.  JLord  Broughamy 
6C.&P.445. 


50.  There  ought,  it  seems,  to  be 
a  demand  and  refusal  after  the  four 
day  order.  Diccts  \.  Lord  Brougham^ 
6  C.  &  P.  256. 

51.  When  a  prisoner  will  be  dis- 
charged from  an  attachment  for 
nonpayment  of  costs,  the  process 
being  irregular.  Ex  parte  maUxchyy 
1  Mont.  &  Ayr.  257. 

52.  On  an  unsuccessful  applica- 
tion to  the  commissioners  to  ex- 
punge a  debt  under  6  Geo.  4.  c.  16, 
s.  76.  the  applicant  may  be  ordered 
to  pay  the  commissioners'  and  soli- 
citor's fees,  and  sums  for  the  use  of 
the  room,  &c.  Ex  parte  Kirkakfy, 
1  Mont.  &  Ayr.  642. 

Security  far* 

SS.  The  application  for  security 
for  costs  is  stridissimi  Juris,  Exa- 
mining a  witness  before  the  com- 
missioner as  to  the  matter  of  the 
petition,  and  an  application  to  the 
Court  that  the  registrar  may  attend 
at  the  hearing  with  such  examina- 
tion, is  a  waiver  of  the  right.  Ex 
parte  TuU,  1  Mont.  &  Ayr.  80. 

54.  Court  will  not,  under  any  cir- 
cumstances, before  hearing,  order 
bankrupt  to  give  security  for  costs. 
Ex  parte  Munk,  2  Dea.  &  Ch.  121. 

55.  Security  for  costs  not  required 
from  a  bankrupt  plaintiff  resident 
abroad,  in  action  to  try  the  validity 
of  the  commission.  Roper 'v.PhiU^^ 
S  Man.  &  Ry.  84. 

56.  If  a  bankrupt  be  made  defen- 
dant to  an  action  with  a  trustee, 
and  a  decree  is,  in  his  absence,  pro- 
nounced against  him,  and  he  be 
afterwards  allowed  to  come  in  with- 
out the  trustee,  and  defend  the 
action,  he  cannot  be  compelled  to 
find  security  for  costs.  Taylor  y. 
Fairlie,  1  Clarke  &  Finelly,  S55. 

57.  If  a  bankrupt  take  the  con- 
duct of  the  defence  out  of  the  hands. 
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of  the  assignees,  it  may  be  proper 
to  compel  him  to  give  security  for 
the  costs.  D.  Lord  Chancellor. 
Taylor  v.  Fairlie^  1  Clarke  &  Fin- 
nelly,  369. 

38.  The  Court  will  not  order  a 
petitioner  residing  out  of  its  juris- 
diction to  give  security  for  or  pay 
into  Court  a  sum  of  money  which  he 
had  been  declared  entitled  to  by  a 
previous  order,  merely  because  the 
respondent  intends  to  appeal  against 
the  order  if  there  be  no  probability 
of  a  different  decision  on  the  ap- 
peal. Ex  parte  Davidson^  3  Dea.  & 
Ch.  447. 

39.  If  the  assignees  continue  an 
action  commenced  by  the  bankrupt 
before  his  bankruptcy,  they  must 
find  security  for  the  costs  of  the 
proceedings,  as  well  before  as  after 
the  fiat.     Mason  v.  Polhilly  3  Tyrw. 

595. 

40.  Where  a  defendant  obtains 
security  for  costs  on  the  grounds 
that  the  plaintiff  is  become  bank- 
rupt, and  that  the  action  is  conti- 
nued by  his  assignees,  he  must  un- 
dertake not  to  plead  the  bank- 
ruptcy. MarUy  v.  Payne^  3  Man. 
&  Ry.  381. 

41.  Non-payment  of  taxed  costs 
not  a  preliminary  objection  to  a 
motion  that  the  taxation  be  re- 
viewed. Ex  parte  RichardsoUy 
1  Mont.  &  Ayr.  377. 

42.  When  a  petition  has  been  half 
heard,  it  cannot  be  amended  on  pay- 
ment merely  of  the  costs  of  the  day. 
Ex  parte  TurviU,  3  Dea.  &  Ch.  346. 

Cf  Taxation. 

43.  A  solicitor's  bill  was  ordered 
to  be  taxed,  and  more  than  one 
sixth  taxed  off;  but  the  master  had 
not  yet  made  his  certificate  of  tax- 
ation ;  a  petition  for  the  costs  was 
presented :    Held,  it  could  not  be 
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heard  until  the  master  had  made 
his  certificate,  nor  unless  the  ori- 
ginal petition  was  also  set  down  in 
the  paper.  Ex  parte  EU^e^  2  Dea. 
&  Ch.  332. 

See  Affidavit,  2.  6.  —  Certifi- 
cate, 13.  14.  15.  16.  —  Motions. 
—  Official  Assignee,  4.  5. — 
Practice,  4.  17.  35. 


DAMAGES 

Are  not  either  a  "  debt  or  de- 
mand "  within  the  3  &  4  W.  4.  c.  42. 
s.  17.  Watson  v.  AbboU^  2  Crorop. 
Sc  Mee.  150. 


DEBT  PROVABLE- 

Bond, 

1 .  The  interest  to  grow  due  on  a 
bond  cannot,  together  with  the 
principal,  exceed  the  amount  of  the 
penalty.  Hughes  v.  Wigram^  1  Mytoe 
&  Keen,  24. 

Partnership. 

2.  A  partner  accepts  bills  for  a 
previous  partnership  liability,  after 
ins  co-partner  has  committed  an  act 
of  bankruptcy,  and  a  joint  commis- 
sion issued  :  Held  provable  in  the 
hands  of  a  bond  fide  holder  against 
the  joint  estate.  Ex  parte  Ro&uofh 
1  Mont.  &  Ayr.  18.  S.  C.  3  Dea.  & 
Ch.  376,  reversing  ex  parte  EUis, 
Mont.  &  Bli.  18.  S.C-  2  Dea.  &  Ch. 
555. 

3.  Money  advanced  to  a  trader  to 
enable  him  to  commence  a  trade,  of 
which  the  lender  is  to  share  the 
profits,  constitutes  a  debt  provable. 
Ex  parte  Ab^,  1  Mont.  &  Ayr.  46. 
S.C.  3  Dea.  &  Ch.  367. 
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4.  A.,  being  a  dormant  partner 
with  B.,  dissolves  partnership,  and 
B.  is  declared  indebted  to  A.  on 
the  balance  of  accounts ;  A.  sues  B. 
for  this  balance,  and  receives  a  cog-* 
novit  for  the  amount  and  costs*  B. 
becomes  bankrupt.  Held,  A.  is  en- 
titled to  prove  against  Bi,  though 
some  partnership  debts  are  unpaid. 
Ex  parte  Grazehrooky  2  Dea.  &  Ch* 
186. 

5.  If,  upon  the  dissolution  of  part- 
nership, the  retiring  partner  assign 
the  whole  of  his  interest  in  the  part- 
nership to  the  continuing  partner^  in 
consideration  of  a  certain  sum  being 
secured  to  him,  and  the  continuing 
partner,  and  two  persons  as  his  sure- 
ties, severally  and  respectively  cove- 
nant that  they  or  some  one  or  more 
of  them  would  pay  the  amount  by 
instalments,  and  one  of  the  sureties 
take  the  benefit  of  the  Insolvent 
Act,  his  discharge  is  a  bar  to  an 
action  against  him  on  the  covenant 
for  instalments  which  became  pay- 
able after  the  discharge,  it  being 
debitum  in  presenti  solvendum  infu- 
turo.  Guy  v.  Newsan^  2  Crompton 
&  Meeson,  142. 

6.  H.,  a  money  broker,  was  in  the 
habit  of  depositing  bills  of  exchange 
with  B.  and  Co.,  as  a  security  for 
advances,  but  he  did  not  indorse 
them,  nor  were  they  negotiated  by 
B.  &  Co.,  or  ever  presented  for  pay- 
ment. Amongst  them  was  one  for 
1,000/1  accepted  by  C,  who  became 
bankrupt  in  March  1824,  which  was 
some  time  after  the  bill  fell  due ; 
H.  also  became  bankrupt  in  Dec. 
1 825,  when  B.  &  Co.  proved  the 
amount  of  the  balance  he  owed 
them,  excepting  this  bill  as  a  secu- 
rity, but  made  no  attempt  to  prove 
the  bill  under  C.'s  Commission  until 
January  1826,  when  the  commis- 
sioners rejected  the  proof.  Held, 
that  the  delivery  of  the  bill  by  H. 
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to  B.  and  Co.  must  be  taken  to  have 
been  by  way  of  pledge  to  secure 
the  amount  of  the  advances  then 
due  from  H«  to  B.  and  Co.,  and  not 
with  an  intention  to  transfer  the 
property  in  it,  and  that  the  amount 
of  those  advances  having  been  since 
paid,  B.  and  Co.  could  not,  under 
these  circumstances^  prove  the  bill 
under  C.*s  commission.  Ex  parte 
Britten,  3  Dea.  &  Ch.  35. 

7*  Proof  by  joint  estate  for  al- 
leged fraudulent  abstraction  by  a 
partner,  when  admissible^  Ex  parte 
Turner^  1  Mont.  &  Ayr.  54,  con- 
firmed on  appeal  ex  parte  Tumeti 
1  Mont.  &  Ayr.  857. 

8.  Fauntleroy,  a  partner  in  a 
banking-house,  transferred  bank-^ 
stock,  belonging  to  a  customer,  by 
a  forged  power  of  attorney ;  the  pro- 
ceeds were  paid  to  the  account  of 
the  partnership,  and  afterwards  ap-> 
prOpriated  by  Fauntleroy,  who  was 
subsequently  executed  for  other 
forgeries,  and  a  commission  issued 
against  the  other  partners,  who  were 
ignorant  of  the  transaction,  biit 
with  common  diligence  would  have 
known  of  it.  Qusre,  Whether  th^ 
customer  can  prove  for  the  value  of* 
the  stock  under  the  commission  ? 

An  action  ordered  to  try  whether 
the  partners  were  indebted  to  thd 
customer.  Ex  parte  Bolland^  1 
Mont.  &  Ayr.  570. 

9.  Fauntleroy,  a  partner  in  a 
banking-house,  transferred  bank-^ 
stock)  belonging  to  a  customer,  by 
a  forged  power  of  attorney;  the 
proceeds  were  paid  to  the  account 
of  the  partnership,  and  afterwards 
appropriated  by  Fauntleroy,  who 
was  subsequently  executed  for  other 
forgeries.  The  other  partners  were 
ignorant  of  the  transaction,  but 
with  common  diligence  would  have 
known  it.  Held,  the  customer  could 
maintain  an  action  against  the  part- 
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ners  for  money  had  and  received. 
Keating  v.  Marshy  1  Mont.  &  Ayr. 
582,  confirmed  on  appeal,  Marsh 
and  Co.  v.  Keating,  I  Mont.  &  Ayr. 
592.  See  contrd,  Hume  v.  BoUandj 
1  Cromp.  &Mee.  131,  where  Lord 
Lyndhurst,  being  informed  of  the 
appeal  in  Marsh  v.  Keating,  said, 
"  We  will  send  our  certificate  to  the 
Lord  Chancellor.** 

Partnership  Sills, 

10.  A.  gives  an  accommodation 
Bill  to  B.  which  B.  gives  to  C.  in 
exchange  for  an  accommodation 
bill  given  by  C.  to  B.  A.'s  bill  is 
provable  by  the  assignees  of  C. 
against  the  estate  of  A.,  but  the 
div.dend  reserved.  Per  Subdivision 
Court.  Ex  parte  Solariet  1  Mont. 
&  Ayr.  270.  S.C.  3  Dea.  &  Ch.  419. 

11.  A.  discounts  for  K.  and  Co., 
who  afterwards  become  bankrupt, 
three  bills,  drawn  by  K.  and  Co.  on 
D.  and  S. ;  one  of  the  bills  becomes 
due  before  the  bankruptcy  and  the 
two  others  afterwards,  none  of  them 
are  paid  by  the  acceptors,  and  A. 
gives  no  notice  to  K.  and  Co.  of 
their  dishonour:  Held,  that  A.  could 
not  prove  the  first  bill,  but  might 
prove  the  two  others. 

K.  and  Co.  also  sent  to  A.  five 
other  bills  drawn  by  them  on  D. 
and  S  ,  and  received  from  him  his 
acceptances  for  the  precise  amount, 
which  they  discounted  with  their 
own  bankers,  but  none  of  which 
being  paid  by  A.  (who  became  bank- 
rupt himself  before  they  were  due) 
they  were  proved  by  the  holders 
under  K.  and  Co.*s  commission,  A. 
having  never  negotiated  the  five 
bills  sent  him  by  K.  and  Co. :  Held, 
that  the  assignees  could  not  prove 
them  under  K.  and  Co.'s  commis- 
sion. Ex  parte  Solarte,  2  Dea.  &  Ch. 
261.     See  this  case  commented  on 


in  ex  parte  Johnson,  I  Mont.  &  Ayr. 
622.   S.  C.  3  Dea.  &  Ch.  437. 

12.  Where  part  of  the  account 
between  two  mercantile  houses, 
which  became  bankrupt,  consists  of 
outstanding  bills  that  may  be  proved 
against  the  estates  by  third  parties, 
as  holders,  there  can  be  no  proof  in 
respect  of  those  bills,  as  between 
the  two  houses,  unless  there  is  a 
surplus  afler  satisfying  the  holders. 
Ex  parte  Laforesty  2  Dea.  &  Ch.  199. 
S.  C.  Mont.  &  Bli.  363. 

13.  Notice  of  the  dishonour  of  a 
bill  must  be  sent  to  the  house  of  a 
bankrupt  indorser,  though  he  be  not 
there,  or  the  amount    cannot   be 

E roved  against  his  estate.  The 
older  must  use  due  diligence  to 
give  notice ;  the  effect  of  such  dili- 
gence is  another  thing.  Notice  must 
be  given  to  the  messenger,  if  in  pos- 
session. 

Quaere,  as  to  the  necessity  of 
giving  notice  to  the  assignees?  Ex 
parte  Johnston,  1  Mont.  &  Ayr.  622. 
S.C.  3  Dea.&Ch.  433. 

Partnership,  Foreign  Commissum. 

14.  A  firm  abroad  drew  bills  on 
one  of  its  own  partners  trading  on 
his  own  account  in  England,  pay- 
able to  an  agent  of  the  foreign  go- 
vernment. The  bills  were  not  paid. 
Process  of  insolvency  issued  against 
the  foreign  firm,  and  a  commission 
against  the  English  partner.  Held, 
the  agent  may  prove  under  the 
commission,  but  wilUbe  restrained 
from  receiving  dividends,  unless  be 
elect  not  to  prove  under  the  insol- 
vency abroad.  Ex  parte  Chevalier, 
1  Mont.  &  Ayr.  345,  confirming  ex 
parte  Turner,  Mont.  &  Bli.  90. 

Marriage  Settlements. 

15.  A  trader  on  his  marriage  gave 
a  bond   to   trustees,   to   pay  them 


IfiOOi,  upon  trust  for  himself  for 
life,  if  he  should  not  become  a  bank- 
rupt, with  remainder  for  his  wife  for 
life,  with  the  usual  limitations  to 
children.  He  received  his  wife's 
marriage  portion  of  150L  Held, 
the  trustees  were  entitled  to  prove 
for  1,200/.,  the  dividends  to  be  in- 
vested in  stock,  the  interest  of  which, 
equal  to  the  interest  on  150^,  to  be 
paid  to  the  wife,  and  the  remainder 
to  the  bankrupt's  creditors  for  his 
life,  and  after  his  death  upon  the 
trusts  of  the  bond.  £x  parte  Shale, 
3  Dea.&Ch.  1.  S.C.  Mont.&Bli. 
385. 

16.  Where  trustees  under  mar- 
riage settlement  lend  the  wife's 
money  to  her  husband  with  her 
consent,  and  he  become  bankrupt, 
they  cannot,  on  behalf  of  wife, 
prove  for  interest,  but  only  for  the 
principal,  she  having  been  supported 
by  husband  since  marriage.  Semble 
ttcus,  if  they  had  proved  to  save 
themselves  from  consequences  of 
their  own  act,  if  her  consent  had  not 
been  given.  Ex  parte  Green,  2  Dea. 
&Ch.  IIS. 

17.  A  bankrupt  gave  a  bond  to 
trustees  for  the  payment  of  5,000/., 
as  a  provision  for  his  daughter  on 
her  marriage.  Parol  evidence  is  not 
admissible  to  prove  that  when  the 
bond  was  given  it  was  understood 
that  it  was  only  to  be  available  in 
the  event  of  the  success  of  a  cer- 
tain speculation,  which  failed.  Ex 
parte  Morky,  2  Dea.&Ch.  51. 

18.  The  two  trustees  under  the 
marriage  settlement  of  H.  advance 
him,  on  the  security  of  his  bond, 
the  amount  of  the  trust  fund  (which 
was  his  wife's  fortune)  fur  the  pur- 
pose of  being  employed  in  his  busi- 
ness, and  one  of  the  trustees  aller- 
wards  enters  into  a  parol  agreement 
with  H.  and  his  partner,  that  the 
Joan  should  be  considered  a  debt 


due  from  the  partnership;  Held, 
that  this  subsequent  agreement  was 
in  the  nature  of  a  collateral  security, 
and  that  the  trustees  could  prove 
bothagaingt  the  joint  estate,  and  the 
separate  estate  of  H.,  making  their 
election  afterwards  from  which 
estate  they  would  receive  dividends. 
Ex  parte  KetUe,  2  Dea.&.Ch.  321. 

Contingent, 

19.  Where  the  contingency  on 
which  the  payment  of  a  debt  de- 
pends happens  before  the  declara- 
tion of  a  final  dividend,  and  before 
the  bankrupt  has  obtained  his  cer- 
tificate, the  creditor  may  and  is 
bound  under  the  latter  branch  of 
the  56th  section  to  come  in  and 
prove  his  debt,  though  at  the  date 
of  the  commission  the  debt  was  in- 
capable of  valuation.  Per  Chief 
Judge.  Ex  parte  Sintpton,  1  Mont. 
&  Ayr.  563. 

20.  The  second  part  of  section  56 
of  6  Geo.  4.  c.  1&  is  not  confined 
to  cases  which  mi^ht  have  been 
brought  within  the  first  part.  Per 
Chief  Judge.  Ex  parte  Simptan, 
]  Mont.  &  Ayr.  563. 

21.  A  liability  incapable  of  ralu- 
ation  at  the  time  of  the  bankruptcy 
is  not  provable;  as  where  the  con- 
tingency is,  whether  the  original 
debtor  would  not  himself  pay,  and 
whether  the  bankrupt  would  ever 
be  called  upon  to  pay.  CUnienU  v. 
Langiey,  2  Nev.&Man.  277.  S.C. 
5  Barn.^Adol.  372. 

22.  If  a  surety  covenant  to  pay 
an  annuity,  not  in  all  events,  but 
only  when  the  grantor  make  de- 
fault, and  the  grantor  give  a  war- 
rant of  attorney  for  a  gross  sum, 
upon  which  judgment  is  entered 
up,  and  the  surety  become  bank- 
rupt alter  default  is  made,  the  value 
of  the  annuity  is  not  provable  as  a 

3d  2 


DIGEST. 


contingent  debt.  Johnson  v.  Cromp-' 
touy  4  Sim.  46. 

23.  Where  the  bankrupt  has  given 
an  indemnity  bond,  and  the  amount 
of  damage  is  not  ascertained  when 
the  fiat  issues,  there  is  no  debt 
provable.  £k  parte  MarshaUy  1 
Mont.  &  Ayr.  118  and  146.  S.C. 
S  Dea.  &  Ch.  120.  See  Appendix, 
1  Moni,  Sf  Ayr^  for  a  note  on  this 
case.  In  ex  parte  MarsluiU,  MonL  8^ 
Bit.  242.  S.  C.  2  Dea.  8f  Ch.  589,  a 
claim  had  been  allowed  to  be  entered, 

24.  If  the  bankrupt  be  a  co-surety 
for  a  debt,  and  no  aefault  be  made 
by  the  principal  before  the  bank- 
ruptcy, and  a  co-surety  be  compelled 
to  pay  the  debt  afler  the  bank- 
ruptcy, the  contributive  share  due 
from  the  bankrupt  is  not  provable 
as  a  contingent  debt.  Clements  v. 
Langley,  2  Nev.  &  Man.  277. 

25.  On  a  dissolution  of  partner- 
ship between  Guy  and  Long,  the 
former  assigned  the  partnership 
debts  to  Long,  Avon,  and  Newson, 
in  consideration  of  a  sum.  All  three 
covenanted  severally  and  respec- 
tively with  Long  to  pay.  Held,  this 
was  an  absolute  engagement  by 
Newson,  and  not  a  mere  under- 
taking to  pay  if  Long  did  not.  Guy 
V.  Newson,  4  Tyrw.  31. 

26.  A  covenant  to  secure  an  an- 
nuity on  property,  to  which  the 
grantor  might  become  entitled  by 
will  on  the  death  of  A.,  is  not  a 
contingency  capable  of  valuation. 
Lyde  v.  mynn,  1  Mylne  &  Keen, 
683. 

27.  Damages  are  not  either  a 
"  debt  or  demand  "  within  the 
3  &  4  W.  4.  c.  42.  s.  17.  Watsm  v. 
AlhoU,  2  Cromp.  &  Mee.  150. 

28.  If  a  record  be  withdrawn  on 
the  terms  of  the  plaintiff  paying  the 
defendant  his  costs  as  between  at- 
torney and  client,  which  are  taxed, 
but  not  paid,  and  afler  the  bank- 


ruptcy of  the  plaintiff  judgment  as 
in  case  of  nonsuit  be  signed,  the 
costs  arc  not  provable.  Jones  v. 
SeweUy  4  Tyrw.  662,  in  note. 

29.  A  bond  is  provable  given  by 
a  bankrupt  in  consideration  of  his 
wife's  fortune,  that  he,  his  heirs,  &c 
would  within  three  months  from  the 
marriage,  on  receiving  notice  from 
the  trustees,  pay  them  1,000L,  to 
be  held  on  the  trusts  of  the  mar- 
riage settlement,  though  no  notice 
was  given  before  the  bankruptcy. 
Ex  parte  Hooper,  1  Mont.  Sc  Ayr* 
395. 

Annuify. 

30.  If  an  annuity  be  granted  in 
consideration  of  relinquishing  a  bu- 
siness, the  grantee  is  to  prove  for 
the  market  value,  as  before  the 
6  Geo.  4.  c  16.,  and  not  with  refe- 
rence to  the  original  consideration 
under  section  54  of  that  act,  which 
is  confined  to  money  consideration 
alone.  Ex  parte  Saxe^  2  Dea.&  Ch. 
172.  S.  C.  Mont.  &  Bli.  172. 

Surety, 

31.  If  a  surety  covenant  to  pay 
an  annuity,  not  in  all  events,  bat 
only  when  the  grantor  makes  de- 
fault, and  he  and  the  grantor  give  a 
warrant  of  attorney  for  a  gross  sam 
upon  which  judgment  is  entered 
up,  and  the  surety  become  bank- 
rupt after  default  is  made,  the  valitt 
of  the  annuity  is  not  provable  as  an 
annuity  debt.  Johnson  v.  Cromptm, 
4  Sim.  46. 

32.  A.  covenants  with  an  annui- 
tant to  pay  an  annuity  on  default  of 
B.  A.  becomes  bankrupt  before 
any  default.  The  annuitant  cannot 
prove  against  A.'s  estate,  the  latter 
not  havmg  contracted  a  debt  until 
the  default  made»  either  under  the 
54th  or  56th  clauses  of  6  Geo.  4^ 


DIGEST. 


Ex  parte  Thompson,  2  Dea.  &  Ch. 
126.  S.  C.  Mont.  &  Bli.  219. 

33.  If  the  bankrupt  and  others  be 
co-sureties  for  a  debt,  and  no  de- 
fault be  made  by  the  principal  be- 
fore the  bankruptcy,  and  a  co-surety 
be  compelled  to  pay  the  debt  after 
the  bankruptcy,  the  contributive 
share  due  from  the  bankrupt  is  not 
a  debt  provable  under  section  52  of 
6  Geo.  4.  c.  16.  Clements  v.  Lang- 
ley,  2  Nev.  &  Man.  269. 

Guarantee. 

34.  Lyne  and  Co.  were  the  agents 
of  Henry  Sudell.  A  party  accepted 
bills  under  the  following  document 
given  by  Henry  Sudell :  "  In  con- 
sequence of  your  allowing  Messrs. 
Lyne  to  draw  on  you  to  the  extent 
of  12,000/.,  I  hereby  guarantee  to 
you  that  amount,  it  being  under- 
stood that  payment  of  these  drafts 
is  to  be  provided  for  by  myself  or 
Messrs.  Lyne  in  direct  discountable 
bills,  fourteen  days  at  least  before 
they  fall  due,  &c."  Messrs.  Lyne 
accordingly  drew  bills  which  the 
party  accepted.  Henry  Sudell  be- 
came bankrupt  before  some  of  the 
bills  became  due.  Held,  there  was 
a  debt  provable,  the  document  be- 
ing, not  a  guarantee,  but  an  original 
undertaking. 

Semble,  It  would  have  been 
provable  if  a  mere  guarantee.  Ex 
parte  Simpson,  1  Mont.  &  Ayr.  541, 
confirming  ex  parte  Myers,  Mont.  & 
Bli.  229.  S.  C.  2  Dea.  &  Ch.  251. 

35.  On  a  dissolution  of  partner- 
ship between  Guy  and  Long,  the 
former  assigned  the  parnership 
debts  to  Long,  Avon,  and  Newson, 
in  consideration  of  a  sum,  which  all 
three  severally  and  respectively  with 
Long  agree  to  pay.  Held,  an  abso- 
lute engagement  by  Newson,  and 
not  an  engagement  to  pay  if  Long 
did  not.  Guy  v.  Newson,  4  Tyrw*  31. 


36.  C.  and  Co.  guarantee  to  A. 
payment  of  300/.  for  the  erection  of 
a  mill  for  D.,  on  the  production  of 
a  certificate  that  the  mill  was  built 
according  to  a  specification.  A. 
produces  a  certificate,  stating  a  de« 
viation  from  the  original  plan,  with 
the  consent  of  D.,  upon  which  C. 
and  Co.,  without  makmg  any  objec- 
tion to  such  deviation,  inform  A.  it 
was  not  in  their  power  to  pay  the 
money.  Held,  that  A.  might  prove 
under  the  fiat  against  C.  and  Co. 
Ex  parte  AshweU,  2  Dea.  &  Ch.  281. 

37*  Where  a  guarantee  becomes 
absolute  before  the  bankruptcy,  and 
capable  of  valuation,  it  is  provable. 
Per  Sir  G.  Hose.  Ex  parte  Simp- 
son,  1  Mont.  ^  Ayr  567. 

38.  All  guarantees  are  not  prov- 
able. Per  Sir  G.  Rose.  Ex  parte 
Simpson,  1  Mont.  &  Ayr.  56\i. 

39.  The  meaning  of  the  word 
*'  guarantee,**  when  used  in  any 
writing,  is  to  be  collected  from  the 
nature  of  the  instrument,  &c.  Per 
Sir  G.  Rose.  Ex  parte  Simpson, 
1  Mont.  &  Ayr.  567. 

40.  So  far  as  guarantees  are  con- 
cerned, a  debt  provable  and  a  peti- 
tioning creditor's  debt  are  conver- 
tible terms.  Per  Sir  G.  Rose.  Ex 
parte  Simpson,  1  Mont.  Sc  Ayr.  567- 

Wages. 

41.  Where  the  bankruptcy  of  the 
master,  after  the  hiring  for  a  year, 
happens  during  the  year,  the  de- 
mand for  wa&;e8  is  not  provable. 
Thomas  v.  Williams,  3  Nev.  &  Man* 
545. 


DEPOSITIONS. 

Bankrupt  petitioning  to  reverse 
the  adjudication  under  section  17  ot 

1  &  2  W.  4.  c.  56.  entitled  to  copies 
of  the  depositions.  Ex  parte  j^/cfter^ 

2  Dea.  &  Ch,  60U 
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DISSOLUTION  OF  PARTNER- 
SHIP. 

In  cases  of  mines  bankruptcy  is 
not,  as  in  other  cases,  a  dissolution 
of  the  peculiar  partnership  which 
exists.  Per  Chief  Judge.  Ex  parte 
Broadbeniy  1  Mont.  &  Ayr.  638. 


DISTRESS. 

An  equitable  mortgagee  of  lease- 
hold property  must  satisly  a  distress 
for  rent  out  of  the  proceeds  of  the 
sale.  £x  parte  Cocks^  3  Dea.  & 
Ch.  8. 

See  Assignees,  5. 


DIVIDEND. 

1.  On  proof  by  bankrupt  execu- 
tor against  his  own  estate,  dividends 
paid  into  hands  of  the  accountant 
general.  Ex  parte  Coiman,  2  Dea. 
&Ch.  584u 

2.  When  the  omission  to  prove 
proceeds  from  a  creditor's  own 
iaches,  the  Court  will  not  order  a 
dividend  to  be  stayed  until  his  peti- 
tion to  prove  can  be  heard*  Ex 
parte  Breesy  3  Dea.  &  Ch.  ^83. 

3.  After  a  proof  by  A.  as  holder 
of  a  bill  of  exchange,  B.  paid  it  for 
the  honour  of  the  drawer,  which 
was  unknown  to  the  assignees  until 
several  dividends  had  been  paid  to 
A.'s  representatives.  Quaere,  Whe- 
ther the  Court  had  jurisdiction  to 
order  the  dividends  to  be  refunded. 
Ex  parte  Greenwood^  3  Dea.  &  Ch. 
398.  S.  C.  I  Mont.  &  Ayr.  65. 

4-  Where  a  creditor  writes  to  as- 
signees to  pay  "  the  dividends  to 
A.  B."  they  are  justified  in  paying 
subsequent  dividends  to  A.  B.  until 
they  have  notice  that  A.  B.'s  autho- 
rity is  revoked.  Ex  parte  Bright^ 
2  Dea.  &  Ch.  8. 


5.  That  a  creditor  proving,  has 
property  belonging  to  the  estate  in 
his  possession,  is  a  ground  to  re- 
strain the  payment  of  dividends.  Lx 
parte  Bobsan,  1  Mont.  &  Ayr.  666. 

See  Debt  provablf,  14^  18. — 
Partnership,  5. 


DOCKET  PAPERS. 

A.  tendered  docket  papers,  of 
which  the  affidavit  of  debt  was 
sworn  before  the  solicitor  to  the 
petitioning  creditor;  at  the  same 
time  B.  tendered  papers  not  so 
sworn ;  they  drew  lots,  and  the  lot 
fell  to  A.,  whose  papers  were  en- 
tered. The  Court  refused  to  inter- 
fere to  give  the  fiat  to  B.  Ex  parte 
BakinSf  1  Mont.&  Ayr.  417- 


DOUBLE  PROOF. 

/Sipc  Consolidation,  3. — Proof, 
2.  19. 


ENLARGING    TIME    FOR 
OPENING  HAT. 

See  Fiat. 


EQUITABLE  MORTGAGES. 

1.  M.and  Co.  deposited  with  S.aDd 
Co.  the  mortgage  deeds  of  colonial 
property,  and  afterwards  executed 
an  assignment  of  the  mortgage  deed, 
but  without  making  any  actual  as- 
signment of  the  mortgage  itself,  or  of 
the  mortgaged  property  :  Held,  that 
S.  and  Co.  were  the  equitable  mort- 
gagees of  the  mortgaged  property, 
and  not  merely  assignees  of  the 
mortgage  debt  Ex  parte  Smitk 
2Dea.&Ch.  271. 

2.  Slaves  in  Antigua  are  real  pro- 
perty, and  may  be  equitably  mort- 
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gaged  by  depositing  a  deed  con* 
taining  a  schedule  of  their  names, 
&c.  though  the  registered  memo- 
randum of  this  deposit  contain  no 
list  of  slaves.  £x  parte  Rucher^ 
1  Mont.  &  Ayr.  481. 

3.  Tlie  bankrupt,  being  indebted 
to  the  petitioners  as  the  acceptors 
of  two  bills  of  exchange,  entered 
into  an  agreement  with  the  peti- 
tioners and  W.  L.y  that  the  bills 
should  be  paid  out  of  the  proceeds 
of  certain  property,  the  deeds  of 
which  were  then  in  the  hands  of 
W.  L.  for  sale  :  Held,  that  the  peti- 
tioners might  claim  as  equitable 
mortgagees  of  that  property,  subject 
to  any  prior  lien  of  W.  L.  Ex  parte 
GreenhiU,  3  Dea.  &  Ch.  334. 

4.  A  bankrupt,  while  in  partner- 
ship with  K.,  deposits  a  lease  with 
a  creditor,  and  the  partnership  is 
afler wards  dissolved,  when  certain 
arrangements  are  made  between  the 
bankrupt  and  the  solvent  partner : 
Held,  such  arrangements  could  not 
affect  the  rights  of  the  creditor.  £x 
parte  Booths  2  Dea.  &  Ch.  59. 

5.  A  mortgagee  of  a  term  gave  an 
equitable  mortgage,  and  subse- 
quently purchased  the  equity  of 
redemption :  Held,  that  the  equit- 
able mortgagee  was  entitled  to  a 
sale  of  the  equity  of  redemption,  if 
it  be  r^ected  by  the  assignees.  £x 
parte  Tuffnell^  1  Mont.  &  Ayr.  620. 

6.  Where  an  equitable  mortgage 
is  made  by  deposit  of  deeds,  accom- 
panied by  a  memorandum,  and  the 
debt  subsequently  discharged,  and 
a  fresh  debt  contracted,  when  it  is 
verbally  agreed  that  the  deposit 
shall  continue  as  a  security  for  the 
latter  debt,  the  mortgagee  is  not 
entitled  to  the  costs  of  his  petition 
out  of  the  proceeds  of  the  sale.  Ex 
parte  Pigeon,  2  Dea.  &  Ch.  1 18. 

7.  The  Court  will  not  interfere 
between  two  adverse  claimants  ;  one 


claiming  as  equitable  mortgagee, 
the  other  under  a  prior  lease.  £x 
parteJ/?oy<&,  3  Dea.  &  Ch.  294. 

8.  An  equitable  mortgagee  will 
not  be  preferred  to  a  subsequent 
legal  mortgagee  without  notice.  The 
onus  lies  on  the  former  to  prove  the 
latter  had  notice.  £x  parte  Hardy^ 
2  Dea.  &  Ch.  393. 

9.  Quaere,  Whether  an  equitable 
mortgagee  be  entitled  to  the  grow- 
ing crops  and  rents  from  the  time 
of  presenting  his  petition,  or  from 
the  date  of  the  order  of  sale?  In 
this  case  the  petitioner  consented  to 
take  an  order  for  the  latter.  £x 
parte  Bignold,  2  Dea.  &  Ch.  391. 

10.  Qtuercy  Who  is  entitled  to  the 
mesne  profits  between  the  sale  and 
the  date  of  the  order  ?  Per  Sir  G- 
Rose.  £x  parte  Belcher^  2  Dea.& 
Ch.  589. 

11.  When  mortgages  are  sold 
under  the  order  of  the  commis- 
sioners, it  is  the  assignees  who  sell. 
Per  Sir  G.  Rose.     £x  parte  Ashley f 

1  Mont.  «t  Ayr.  86. 

12.  Where  an  equitable  mort- 
gagee is  also  assignee,  a  solicitor 
will  be  appointed  to  conduct  the 
sale.  £x  parte  Lees,  2  Dea.  &  Ch. 
860. 

13.  Although  an  equitable  mort- 
gagee waive  his  privilege  to  bid,  yet 
the  assignees  must  still  have  the 
conduct  of  the  sale.  £x  parte  Smithy 

2  Dea.  &  Ch.  60. 

14.  The  Court  will  not  postpone 
the  sale  of  premises  equitably  mort- 
gaged on  the  application  of  the 
assignees,  the  equitable  mortgagee 
opposing.  £x  parte  Belcher,  2  Dea. 
&  Ch.  587. 

15.  if  after  an  order  for  sale  of 
premises  equitably  mortgaged  the 
assignees  delay  the  sale,  an  appli- 
cation should  be  made  to  enforce 
tlie  order,  and  not  for  a  new  order.. 

3  D  4* 
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Kx   parte  Bobinsan,  3  Dea.  &  Ch. 
103. 

16.  The  assignees  bought  in  pre- 
mises sold  under  the  usual  order  in 
case  of  equitable  mortgages ;  the 
mortgagee  applied  to  the  commis-' 
bioners  for  a  second  sale,  which, 
however,  was  not  then  made ;  sub- 
sequently the  assignees  obtained 
another  order  for  a  sale,  at  which  the 
premises  were  sold  at  a  loss  ;  Held, 
the  assignees  were  not  liable  for  the 
difference,  but  the  ground-rent  and 
expences  since  the  first  sale  were 
paid  out  of  the  estate.  £x  parte 
BaUiock,  2  Dea*  &  Ch.  60. 

17.  The  Court  will  not  rescind  a 
purchase  by  the  mortgagee  because 
he  bid  without  leave.  £x  parte 
Asliley,  I  Mont.  &  Ayr.  82. 

18.  A  mortgagee,  with  a  power 
of  sale,  himself  put  up  the  premises 
H)r  sale,  and  then  applied  for  leave 
to  bid  :  Held,  he  could  not  be  per- 
mitted unless  he  waived  the  power, 
and  had  the  property  sold  under  the 
order  of  the  commissioners.  £x 
parte  Davisj  1  Mont.  8c  Ayr.  89. 

19.  A  mortgagee  having  bid  with- 
out leave,  an  order  to  bid  nunc  pro 
tunc  was  made.  Ex  parte  Peddevy 
1  Mont.  &  Ayr.  327. 

20.  The  Court  will  not  exempt  a 
mortgagee  who  bids  from  paying  a 
deposit.  Ex  parte  Tatlianii  1  Mont. 
&  Ayr.  335. 

21.  The  petition  of  an  equitable 
mortgagee  must  be  served  on  the 
assignees ;  service  on  the  solicitor 
to  the  commission  is  not  sufficient. 
Ex  parte  Cookty  3  Dea.  &  Ch.  24. 

22.  In  a  pledge  of  goods  the  de- 
positary can  have  no  right  which 
the  party  pledging  did  not  possess. 
Per  Chief  Judge.  £x  parte  Brilteny 
8  Dea.  &  Ch.  48. 

23.  An  equitable  mortgagee  of 
leasehold  property  must  satisfy  a 
distress  for  rent  out  of  the  proceeds 


of  the  sale.    Ex  parte  CbcAf,  S  Dea. 
ISi  Ch.  8. 

24.  A  coal  mine  was  worked  by 
several  persons  under  a  lease,  the 
articles  of  partnership  giving  each 
a  power  of  pre-emption  in  case  any 
partner  wished  to  dispose  of  his 
share.  A  partner  deposited  an  at- 
tested copy  of  the  lease,  in  order  to 
give  an  equitable  mortgage  on  his 
share  to  ^  stranger.  Held,  the 
Court  could  not  make  the  usual 
order  for  sale,  &c.,  as  the  partner- 
ship accounts  must  first  be  taken, 
which  this  Court  has  no  jurisdiction 
to  do;  and  the  case  was  not  free 
from  doubt.  Cross,  J.,  dissenting. 
Ex  parte  JStoadbenty  1  Monu&  Ayr. 

See  Assignees,  24.  25. 


ESTATE  TAIL. 

1,  The  common  bargain  sale  to 
assignees  passes  an  estate  tail  of 
which  the  bankrupt  was  possessed. 
Per  Chief  Judge.  Ex  parte  Somer- 
vilUy  1  Mont.  &  Ayr.  415. 

2.  Qusre,  Whether  the  commis- 
sioners can  convey  an  estate  tail 
after  the  death  of  the  bankrupt? 
They  would  not  do  wrong  in  exe- 
cuting a  conveyance  to  enable  the 
Question  to  be  tried.  Ex  parte 
Somervilief  1  Mont.  &  Ayr.  408. 


EVIDENCE- 

1.  On  a  petition  to  reverse  the 
adjudication  under  section  17  of 
1  ik,  2  W.  4.  c.  56.  the  bankrupt  is 
entitled  to  copies  of  the  depositions. 
Ex  parte  Jadiony  2  Dea.  &  Ch.  601. 
S.C.  MonU&  Bli.  391. 

2.  On  a  petition  to  reverse  the 
adjudication  under  section  17  of 
1^2  W.  4.  c.  56.  the  assignees  may 
adduce  new  evidence  in  support  of 
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the  requisites.    £x  parte  Jcuktton^  \ 
2  Dea.  &  Ch.  GOl.  S.  C.  iMont-  &  Bli. 
394. 

3.  An  assignee,  who  was  also  a 
mortgagee,  purchased  the  mort- 
gaged estate  without  leave.  The 
examination  of  the  assignee  before 
the  commissioner  as  to  the  sale  of 
the  property  was  read  as  evidence 
of  the  assignee's  misconduct.  £x 
parte  Turvilie,  3  Dea.  &  Cii.  346. 

4.  On  a  charge  of  usury  the  bank- 
rupt's affidavit  in  support  of  the 
respondent's  case  is  admissible, 
though  he  have  previously  made 
one  in  support  of  the  petition  ;  but, 
when  the  party  is  dead  who  could 
have  best  answered  such  affidavit, 
the  bankrupt's  allegations,  uncorro- 
borated, will  not  go  for  much.  £x 
parte  Gwi/n,  2  Dea.  &  Ch.  12. 

5.  On  a  petition  by  assignees  to 
supersede,  the  bankrupt's  affidavit 
is  admissible  to  show  that  the  com- 
mission was  fraudulently  concerted. 
Ex  parte  Bellwood,  2  Dea.  &  Ch.  37. 

6.  The  bankrupt's  examination 
cannot  be  read  as  evidence  against 
a  third  party  who  had  no  power  of 
cross-examining  him.  Lx  parte 
Armshyy  2  Dea.  &  Ch.  212. 

7.  A  creditor  of  the  bankrupt 
cannot  give  evidence  viva  voce  as  to 
the  requisites  to  support  the  fiat. 
Ex  parte  Lavendery  1  Mont.  &  Ayr. 
702. 

8.  Depositions  enrolled  by  the 
assignees  are  not  evidence  against 
them  to  invalidate  the  commission. 
Chambers  v,  BemasccnU  4  Tyr.  531. 

9.  If,  in  a  case  within  the  92d 
section  of  6  Geo.  4.  c.  16.,  the  as- 
signees upon  a  trial  go  into  evidence 
of  trading  in  consequence  of  a  no- 
tice to  dispute,  without  relying  upon 
the  depositions,  or  adverting  to  the 
92d  section,  6  Geo.  4.  c.  16.,  and  fail 
to  establish  the  trading,  and  are  non- 
ibuited,  the  Court  will  not  set  the 


nonsuit  aside.      Johnson  v.  Piper^ 
2  Nev.  &  Man.  672. 

10.  A  written  memorandum  of  an 
arrest,  and  of  the  place  where  it 
occurred,  made  by  a  sheriff's  officer 
at  the  time,  and  immediately  sent 
to  the  sheriff's  office,  and  there  filed 
in  the  course  of  business,  is  not  ad- 
missible as  evidence  of  the  place  at 
which  the  arrest  took  place  in  an 
action  to  dispute  the  commission. 
C/iamhers  v.  JBemasconiy  4  Tyr.  531. 

11.  It  has  been  ruled  that  the 
bankrupt's  statement  on  his  balance 
sheet  that  he  owes  30,000/ ,  and  that 
he  cannot  pay  one  shilling  in  the 
pound,  is  admissible  evidence  to 
show  his  circumstances,  when  &^.f(U 
issued  against  his  goods.  JBotcherley 
V.  Lancaster^  3  Nev.  &  Man.  383. 

12.  A  bankrupt  gave  a  bond  to 
trustees  for  the  payment  of  5,000/. 
as  a  provision  for  his  daughter  on 
her  marriage :  parol  evidence  is  not 
admissible  to  prove,  that  when  the 
bond  was  given  it  was  understood 
that  it  was  only  to  be  available  in 
the  event  of  the  success  of  a  certain 
speculation  which  had  failed.  £x 
parte  Morley,  2  Dea.  Ik  Ch.  51. 

13.  If,  on  cross-examining  a  wit- 
ness, an  irrelevant  question  be  put, 
evidence  cannot  be  produced  to  dis- 
prove his  answer ;  it  must  be  taken 
for  better  and  worse.  Ex  parte 
Armsby^  2  Dea.  &  Ch.  213.  See  S.  P. 
Harris  v.  TippeUy  2  Camp.  637. 

See  Viva  Voce  Examination, 


EXAMINATION  OF 
BANKRUPT. 

See  Commissioners,  1. 2.  3. 


EXCEPTIONS  TO  REPORT. 

On  hearing    exceptions   to    the 
master's  report,  those  only  of  the 
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affidavits  can  be  read  which,  being 
filed  on  the  original  petition,  were 
used  before  the  master.  £x  parte 
GrylUy  2  Dea.  &  Ch.  290. 

See  Practice,  11.  12.  13. 


EXECUTOR. 

1.  In  order  to  fix  the  executor  of 
the  petitioning  creditor  with  costs, 
the  petition  must  pray  costs  against 
him  in  his  character  of  executor. 
Ex  parte  Harwood^  3  Dea.  &  Ch.  261. 

2.  Quaere,  Whether  the  Court 
have  jurisdiction  over  the  executor 
of  an  assignee  to  carry  into  effect 
further  directions  on  an  order  made 
on  the  assignee  ?  £x  parte  TurviUcf 
1  Mont*  &  Ayr.  686. 

Bankruptcy  of. 

S«  A  testator's  property  is  liable 
only  to  the  extent  to  which  he  has 
directed  it  to  be  embarked  in  the 
trade  ;  only  so  much  passes  to  the 
assignees  under  a  fiat  against  his 
executor.  Thompson  v.  Andrews^ 
1  Mylne  &  Keen,  116. 

4'.  A  creditor  of  a  testator  or  in- 
testate has  no  right  to  prove  against 
the  estate  of  the  bankrupt  executor 
or  administrator.  SearU  v.  Brad- 
shaWf  4  Tyr.  69. 

5.  Wliere  an  administrator,  who 
is  under  terms  to  plead  issuably, 
pleads  inconsistent  pleas,  viz.  plene 
administravit  and  bankruptcy,  the 
plaintiff  may  sign  judgment  as  for 
want  of  a  plea.  Searle  v.  Bradshawy 
4  Tyr.  69. 

6.  Bankrupt  executor  allowed  to 
prove  against  his  own  estate ;  divi- 
dends to  be  paid  into  the  hands  of 
the  accountant-general.  £x  parte 
Colman,  2  Dea.  &  Ch.  584. 

7*  In  order  to  fix  the  executor  of 
the  petitioning  creditor  with  costSt 


the  petition  must  pray  costs  against 
him  in  his  character  of  executor. 
£x  parte  Harvooody  3  Dea.  &  Ch. 
252. 

See  Servicb,  2. 


EXHIBITS. 

Where  exhibits  are  referred  to  in 
an  affidavit,  it  does  not  give  the 
other  side  an  absolute  right  to  their 
production ;  it  is  a  matter  for  the 
discretion  of  the  Court.  Ex  parte 
Armsby,  2  Dea.  &  Ch.  192. 


EXPUNGING  PROOF. 

On  an  unsuccessful  application 
to  the  commissioner  to  expunges 
debt  under  6  Geo.  4.  c.  16.  s.  60.  the 
applicant  may  be  ordered  to  pay 
the  commissioner's  and  solicitor's 
fees,  and  sums  for  the  use  of  the 
room,  &c.  Ex  parte  Kirhaiify, 
1  Mont.  &  Ayr.  642. 


FIAT. 
Amending. 

1.  Docket  papers  and  the  fiat 
cannot  be  amended  by  inserting  the 
bankrupt*s  place  of  business. 

Quaere,  If  the  docket  be  correct, 
and  the  fiat  incorrect  through  the 
error  of  the  office  ? 

Ex  parte  Graves^  1  Mont.  &  Ayr. 
315. 

2.  Unopened  fiat  amended  to 
agree  with  docket  papers.  Ex  parte 
Jervisy  1  Mont.  &  Ayr.  619- 

3.  An  unopened  fiat  amended  by 
inserting  a  new  date,  so  as  to  give 
effect  to  a  subsequent  act  of  bank- 
ruptcy. Re  Boberti,  3  Dea.  &  Ch. 
315. 


4.  Unopened  fiat  amended  by 
altering  name  of  parish.  Ex  parte 
EUiott,  1  Mont.  &  Ayr.  664. 

5.  Unopened  fiat  not  amended. 
Ex  pane  Howes,  1  Mont.  &  Ayr. 
708. 

6.  Semble,  That  the  name  of  one 
of  the  commisiioners  who  has  not 
acted  under  the  fiat  being  miaepelt 
is  not  such  an  error  as  to  require 
amendment.  Re  Bell,  3  Dea.  &  Ch. 
326. 

Country, 
7-  In  country  fiats  there  must  be 
irmerted  the  names  of  two  barristers. 
Ex  parte  Kit^,  3  Dea.  &  Ch.  1 9. 

8.  A  country  fiat  preferred  to  a 
London  one,  when  the  major  part 
of  the  creditors,  and  the  witnesses 
to  prove  the  requisites,  and  one  of 
the  bankrupts,  resided  in  the  coun- 
try. £x  parte  Jiolan,  2  Dea.  &  Ch. 
33]. 

9.  "  Tlial  the  major  part  in  num- 
ber of  the  creditors  reside  at  B., 
and  it  would  be  a  great  saving  to 
the  estate,"  is  not  sufficient  reason 
to  order  a  country  fiat,  when  the 
bankrupt  traded  lo  London.  £x 
parte  Leonard,  2  Dea.  &  Ch.  IS2. 

Renewed. 

10.  A  renewed  fiat  can  only  be 
issued  by  a  creditor  whose  debt  is 
sufficient  to  support  an  original  fiat. 
Ex  parte  Maude,  1  Mont.fc  Ayr.  46. 
S.  C.  3  Dea.  «i  Ch.  365. 

Auxiliary, 

11.  An  auxiliary  fiat  granted  to 
examine  witnesses  in  I^ondon,  the 
original  fiat  being  worked  at  Ports- 
mouth. Ex  parte  Carter,  S  Dea.  & 
Ch.  106. 


Enlargirtg  Time  for 

V2,  On    an    application   for   en- 

lurgiog  the  time  for  opening  a  fiat, 


an  affidavit  must  be  made  that  the 
yarXy  bond  Jide  intends  to  prosecute 
the  fiat,  that  there  is  bo  composition 
deed  pending  or  intended,  and  no 
connivance  with  the  bankrupt.  Ex 
parte  Smith,  1  Moot.  h.  Ayr.  473. 

13.  Time  for  opening  fiat  will  not 
be  enlarged  to  give  effect  to  an  ar- 
rangement of  composition.  Re 
Moody,  2  Dea.  &  Ch.  210-  S.  C.'dif- 
ferently  reported,  Mont.  &  Bli.  512. 

General. 

14.  A  new  fiat  issued  on  the  ap- 
plication of  the  petitioning  creditor 
to  give  effect  to  a  more  recent  act 
of  bankruptcy,  the  time  for  opening 
the  first  fiat  not  having  expired.  Re 
Crawley,  3  Dea.  &  Ch.  251. 

15.  A  joint  fiat  issued  against  two 
partners  ;  then  commissioners  were 
appointed  in  pursuance  of  1&2W.4. 
c.  56.  B.  H. :  a  separate  fiat  against  a 
third  partner  cannot  be  directed  to 
the  old  commissioners.  Ex  parte 
Beague,  1  Mont.  &  Ayr.  44£. 

16.  If  the  fiat  be  lost,  a  new  one 
must  be  issued.  Re  Zeoe^  IMont. 
and  Ayr.  309. 

See  Docket  Papxbs. 


FIXTURES. 

The    assignees   we    entitled  to 
trade   fixtures.     Ex   parte  IMyd, 
1  Mont,  fc  Ayr.  S03. 
See  Repdtbd  Owmkbship,  5.  to  12. 


FOREIGN  COMMISSION. 

A.,  trading  in  London  on  his  se- 
parate account, and  at  Brazil  in  part- 
nership with  B.  and  C  under  the 
firm  of  A.  and  Co.,  becomes  insoU 
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vent,  when  four  of  hi«  creditors  are 
appointed  inspectors  of  his  estates, 
who,  it  was  agreed,  should  receive 
the  several  consignments  and  re- 
mittances expected  from  the  Brazil 
house,  as  trustees  for  the  persons  to 
whom  the  same  might  be  ultimately 
found  to  belong ;  the  Brazil  house. 
Ignorant  of  A.'s  insolvency,  make 
various  consignments  to  A.,  direct- 
ing him  to  sell  them  at  certain 
places  abroad,  and  to  place  the 
proceeds  to  the  account  of  the  Bra- 
zilian house ;  these  goods  are  ac- 
cordingly sold  under  the  direction 
of  the  inspectors,  and  the  proceeds 
received  by  them ;  at  the  time  of 
A/s  insolvency  he  was  under  accep- 
tances to  the  Brazilian  house  to  a 
larger  amount  than  the  value  of  the 
consignments,  but  such  acceptances 
were  on  a  general  account,  and  not 
on  the  account  of  any  particular 
consignment  from  the  foreign  house ; 
A.  sifierwards  became  bankrupt, 
and  a  cession  of  the  effects  of  the 
Brazilian  house  was  also  made  to 
assignees  according  to  the  laws  of 
Brazil :  Held,  that  the  assignees  of 
the  Brazilian  house,  and  not  the  as- 
signees of  A.  in  England,  were  en- 
titled to  the  proceeds  of  these 
goods.  Ex  parte  WachereTf  2  Dea. 
&  Ch.  27. 


FORMA  PAUPERIS. 

A  libellous  handbill,  published  by 
the  bankrupt  against  tne  assignees 
and  the  solicitor  to  the  commission, 
is  not  a  sufficient  ground  for  dis- 
charging an  order  which  allowed 
the  bankrupt  to  petition  in  formd 
pauperis.  Ex  parte  Morland^  3  Dea. 
&  Ch.  248. 


FRAUD,  DEBTS  PROVABLE 
THROUGH. 

See  Debts  provable,  7.  8.  9. 


FRAUDULENT  PREFERENCE. 
See  Prefeuencb.  Fraudulent. 


FREIGHT. 
See  Reputed  Ownership,  26. 


GAZETTE. 
See  Staying  Advertisement,  &c. 


HABEAS  CORPUS. 

1.  On  a  return  of  a  habeas  corpus, 
affidavits  may  be  read  to  show  facts 
not  apparent  on  the  face  of  the 
warrant.  Per  Lord  Chancellor.  Ex 
parte  Bardwell^  I  Mont.  &  Ayr.  249. 

2.  On  habeas  corpus  the  party 
may  object  that  a  question  was 
illegal,  though  he  did  not  object 
before  the  commissioners.  Ex  parte 
Bardwelly  1  Mont.  &  Ayr.  207. 

3.  A  prisoner  regularly  committed 
by  a  commissioner  to  the  messenger, 
and  subsequently  irregularly  com- 
mitted by  the  subdivision  court,  is 
not,  on  a  discharge  under  habeas 
corpus,  remanded  to  the  custody  of 
the  messenger.  Ex  parte  BardweU^ 
1  Mont.  &  Ayr.  214. 

4.  If  a  party,  discharged  by  the 
Lord  Chancellor  from  a  commitment 
by  commissioners  on  habeas  corpus, 
be  arrested  for  debt  on  his  way 
home,  it  is  a  great  contempt,  and 
every  person    concerned   may  be 


DIGEST. 


committed.  Per  Lord  Chancellor. 
Ex  parte  Lampon^  i  Mont,  tk  Ayr, 
256. 

5.  On  a  discharge  under  the 
Habeas  Corpus  Act  the  prisoner's 
costs  paid  by  the  assignees,  the 
estate  being  sufficient  to  recoup 
them.  £x  parte  JBardtoeliy  1  Mont. 
&  Ayr.  193.  But  see  Turner  v.  Hilh 
bert,  1  Mont.  &  Ayr.  24-3. 


HEARING  OF  PETITION. 

See  Practice. 


INDICTMENT. 

An  indictment  against  the  bank- 
rupt and  others,  for  conspiracy  to 
conceal  part  of  his  estate,  must 
state  the  requisites  to  support  the 
commission.  Bex  v.  Jones^  4  Barn. 
&  Adol.  34<6.  S.  C.  1  Neville  &  Man- 
ning, 81. 


INJUNCTION. 

Where  there  are  cross  accep- 
tances, and  the  right  of  set-off  is 
clear,  the  Court  will  restrain  the 
assignees  from  bringing  an  action. 
Ex  parte  Ckgfff  1  Mont.  &  Ayr.  91. 

See  Jurisdiction  op  the  Court 
OP  Review,  3.  7.  23.  to  27. 


IMPERTINENCE. 

Affidavits  will  not  be  referred  for 
impertinence  till  after  hearing  of 
the  petition.  Ex  parte -4r7M&y,  2Dea. 
&  Ch.  119.  S.  C.  Mont.  &  Bli.  267. 


INROLMENT. 

The  Court  have  a  general  power 
to  order  the  proceedings  to  be  en- 
tered of  record.  Ex  parte  Thomas^ 
3  Dea.  &  Ch.  292. 


INSOLVENCY. 

A  man  must  be  taken  to  be  in- 
solvent who  is  not  able  to  meet  his 
engagements.  Per  Sir  G.  Rose.  Ex 
parte  Pearse^  2  Dea.  &  Ch.  ^55. 


ISSUES. 

The  Court  are  reluctant  to  grant 
an  issue  on  the  application  of  the 
assignees.  Per  Chief  Judge.  Ex 
parte  PcUricky  1  Mont.  &  Ayr.  391. 


INSPECTOR. 

The  interest  of  the  joint  creditors 
appearing  primd  facie  to  be  adverse 
to  that  of  the  separate  creditors^ 
the  Court  appointed  an  inspector 
to  protect  the  interests  of  the  latter. 
Ex  parte  Dawson^  3  Dea.  Sc  Ch.  12. 


INTEREST. 

1.  The  interest  to  grow  due  on  a 
bond  cannot,  together  with  a  prin- 
cipal,  exceed  the  amount  of  the 
penalty.  Hughes  v.  Ff^nite,  1  Mylne 
&  Keen,  24u 

2.  Where  trustees  under  marriage 
settlement  lend  the  wife*8  money  to 
her  husband  with  her  consent,  and 
he  become  bankrupt,  they  cannot, 
on  behalf  of  wife,  prove  for  interest^ 
but  only  for  the  principal,  she  hav- 
ing   been    supported  by  husband 


temhle  the  Court  have  not  jurisdic- 
tion to  enforce  specific  perform- 
ance. In  this  case  the  Court  re- 
fused to  interfere.  Ex  parte  hvca*, 
1  MunL&  Ayr.  93. 

21.  After  a  proof  by  A.  as  holder 
of  a  bill  of  exchange,  B.  paid  it  for 
tha  honour  of  the  drawer,  which 
was  unknown  to  the  assignees  until 
several  dividends  had  been  paid  to 
A.'8  representatives.  Qitetre,  Whe- 
ther the  Court  had  jurisdiction  to 
order  the  dividends  to  be  refundetl  'f 
Xx  parte  Oreanoood,  1  Mont.  &  Ayr. 
65.  S.C.  3Dea.&Ch.  398. 

22.  A  stranger  to  the  commission 
obtained  an  assignment  of  the  cre- 
ditor's proois,  and  therewith  bought 
part  of  bankrupt's  estate  from  the 
assignees :  Held,  the  Court  had  no 
jurisdiction  to  set  aside  the  pur- 
chase. Cross,  J.,  dissenting.  Ex 
parte  Holder,  1  Mont.  &  Ayr.  518. 

23.  The  Court  can  stay  an  action 
brought  by  the  bankrupt  in  any 
Court.  Per  Sir  G.  Rose,  Ex  parte 
Davy,  1  Mont.  &  Ayr.  290. 

24*  The  Court  have  jurisdiction 
to  restrain  the  bankrupt  from  bring- 
ing actions  to  upset  his  commission. 
£x  parte  Davy,  1  Mont.  &  Ayr. 
283. 

25.  The  Court  would  nut  restrain 
an  action  in  which  the  bankrupt  in- 
tended fairly  to  try  the  validity  of 
the  commission.  Per  Sir  G.  Rose. 
"Ex  parte  Davy,  \  Mont.  &  Ayr.  2B9. 

26>  After  twenty-two  years,  and 
acquiescence,  the  Court  will  re- 
strain the  bankrupt  from  bringing 
fictions  against  purchasers  under 
the  commission.  Ex  parte  Davy, 
1  Mont.  &  Ayr.  283. 

27.  Long  acquiescence  is  enough 
to  refuse  to  supersede  on  the  appli- 
cation of  the  bankrupt,  but  not 
alone  enough  to  enable  the  Court 
to  restrain  him   from  bringing  ac- 


tioni.    Per  Chief  Judge.    Ex  pane 
Davy,  1  Monu  i  Ayr.  297- 

28.  The  Court  will  order  the 
bankrupt  to  join  in  a  conveyance 
under  section  78  of  6  Geo.  4.  c.  16. 
Ex  parte  Jaehion,  2  Dea.  &  Ch.  45H. 

29.  The  jurisdiction  in  <»ses  of 
mortgage  is  assumed  from  principles 
of  convenience  ;  whether  the  mort- 
gage be  legal  or  equitable,  the 
Court  can  only  interfere  when  the 
case  is  perfectly  free  from  doubt. 
Per  Sir  G.  Rose.  Ex  parte  Bnad- 
bent,  I  Mont.  &  Ayr.  6*1. 

3(^  The  Court  has  jurisdiction  to 
order  the  sale  of  a  legal  mortgage. 
Ex  parte  Bacon,  2  Dea.  &  Ch.  181. 

31.  Tlie  Court  has  no  jurisdiction 
to  make  an  order  for  sale  of  an 
equitable  mortgage  when  a  neces- 
sary step  is  taking  a  partnership 
account  between  the  bankrupt  anil 
strangers  to  the  fiat.  Ex  parte 
Broadbmt,  I  Mont.  ft.  Ayr.  635. 

32.  Semble,  This  Court  has  no 
power  to  commit  on  an  adjourned 
examination  from  before  one  com- 
misstooer.  Ke  Btaih,  2  Dea.  it  Ch. 
214. 

33.  Under  the  6  Geo.  4.  c.  16. s.96. 
the  Court  have  a  genera!  power, 
upon  petition,  to  direct  the  proceed- 
ings to  be  entered  of  record.  Ex 
parte  Thomas,  S  Dea.  &  Ch.  292. 

34.  If,  on  a  petition  to  supersede, 
the  Lord  Chancellor  order  a  trial, 
which  is  in  favour  of  the  commii- 
sion,  the  Court  of  Review  canniH 
supersede,  on  a  petition  for  cost*, 
and  a  cross  petition  for  a  new  trial, 
both  brought  on  by  way  of  further 
directions.  Ex  parte  Keys,  1  Moot. 
&  Ayr.  226.  S.  C.  3  Dea.  &  Ch.26J. 

35.  A  petition  prayed  that  the 
Court  of  Review  would  reeent  aa 
order  of  the  Lord  Chancellor  an- 
nulling a  fiat;  it  waa  objected  ihil 
the  Court  had  no  power  so  to  do: 
the  objection  was  overruled ;  fvrf 
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commissioner  to  an  official  assignee, 
but  it  seems  will  only  exercise  it  in 
extreme  cases.  In  this  case  inter- 
ference refused.  Cross,  J.,  dissen- 
tiente.  Ex  parte  Tiplady^  1  Mont. 
&  Ayr.  162. 

6.  The  Court  will  not  order  a 
sale  by  private  contract,  the  com- 
missioners having  power  so  to  do. 
Ex  parte  Ladbrokey  1  Mont.  &  Ayr. 
384. 

7.  The  Court  has  a  controlling 
power  over  the  appointment  of  an 
official  assignee  by  the  commis- 
sioner. Ex  parte  Bratnston,  2  Dea. 
&  Ch.  375. 

8.  QuiBrey  Can  the  Court  of  Re- 
view entertain  a  petition  of  appeal 
from  the  rejection  by  the  commis- 
sioners of  a  proof  o?  debt  on  a 
question  of  fact  ?  Ex  parte  Turner^ 
1  Mont.  &  Ayr.  268. 

9.  From  the  peculiar  jurisdiction 
which  courts  have  over  their  own 
officers,  they  will,  upon,  the  mere 
suggestion  of  improper  or  irregular 
conduct,  call  them  to  account.  Per 
Sir  G.  Rose.  £x  parte  Cartery  2  Dea. 
^  Ch.  629. 

10.  The  Court  will  exercise  sum- 
mar}'  jurisdiction  over  a  solicitor 
for  acts  done  as  an  officer  of  Court 
only.  Ex  parte  BuUy  3  Dea.  &  Ch. 
116. 

1 1.  A  petition  that  three  attorneys 
should  pay  to  the  assignees  money 
received  by  the  former  as  the  bank- 
rupt's solicitors  under  an  order  in 
Chancery,  dismissed,  as  one  of  the 
three  was  not  an  attorney  of  this 
Court.  QtuBTCy  Whether  such  order 
would  have  been  made  if  all  three 
had  been  solicitors  of  the  Court  ? 
Sembky  not.  Ex  parte  Hicksy  2  Dea. 
&  Ch.  573. 

12.  The  Court  can  order  the  as- 
signees to  deliver  up  property  al- 
leged to  have  been  in  the  reputed 
ownership   of   the   bankrupt.      Ex 


parte  Moldanty  3  Dea.  &  Ch.  851 ; 
and  see  ex  parte  Wiggins,  Mont.  & 
Bli.  168.  S.C.  2  Dea.  &  Ch.  269, 
and  constant  practice. 

13.  The  Court  has  not  jurisdiction 
to  order  property,  alleged  to  have 
been  given  as  a  fraudulent  prefe- 
rence to  be  delivered  up  because 
the  party  has  claimed.  £x  parte 
Ikhsan^  1  Mont.  &  Ayr.  ^^. 

14.  The  Court  will  not  compel 
the  official  assignee  to  join  the  other 
assignees  in  a  suit,  if  he  impro- 
perly refuse  to  join,  and  is  made 
defendant,  he  may  have  to  pay  his 
own  costs.  Ex  parte  Evans,  1  Mont. 
&  Ayr.  335. 

15.  The  Court  will  not  order  the 
messenger  to  withdraw  from  pos- 
session of  goods  alleged  to  have 
been  in  the  reputed  ownership  of 
the  bankrupt.  Ex  parte  Hariing. 
2  Dea.  &  Ch.  389.  But  the  Court 
would  so  interfere  as  against  the 
assignees.  Ex  parte  Wigginsy  Mont. 
&  Bli.  389. 

16.  When  a  trustee  becomes 
bankrupt,  the  Court  can  appoint 
a  new  one,  without  a  reference  to 
the  master.  £x  parte  Buffery^ 
2Dea.&Ch.  576. 

17.  The  Court  will  not  take  a 
trust-deed  out  of  the  possession  of 
the  bankrupt's  trustees.  Ex  parte 
HoldeTy  3  Dea.  &  Ch.  276. 

18.  Qusere,  Whether  the  Court 
have  jurisdiction  over  the  executor 
of  an  assignee  to  carry  into  effect 
further  directions  on  an  order  made 
on  the  assignee  ?  Ex  parte  TwrvHUy 
1  Mont.  &  Ayr.  686. 

19.  In  many  cases  it  has  been  de- 
cided that  the  Court  has  no  power 
to  bind  the  executors  of  assignees 
to  contracts.  Per  Sir  G.  Rose.  Ex 
parte  Lucasy  1  Mont.  &  Ayr.  97. 

20.  If  the  intended  lessor  and 
lessee  both  become  bankrupt,  and 
the  assignees  agree  to  take  a  lease, 


DIGEST. 


ceived  the  dividends  thereon,  and 
placed  them  to  the  credit  of  the 
father's  accounts  The  father  died 
intestate  in  1801 ;  and  in  1810  a  com- 
mission issued  against  the  banker, 
but  he  continued  to  receive  the  di- 
vidends, and  pay  them  to  the  intes- 
tate's widow,  up  to  the  period  of  his 
own  death,  which  happened  in  1822 ; 
some  time  afler  which  his  assignees 
claimed  alien  on  the  debenture  for 
a  debt  due  from  the  intestate  to 
the  banking  house:  Held,  the  as- 
signees could  not  support  the  claim. 
Ex  parte  Douglas^  8  Dea.  &   Ch. 

sia 

See  Stoppaob  in  transitu. — 


LOST  FIAT 
Set  Fiat. 


MASTER  AND  SERVANT 
See  Relation,  2. 


MESSENGER. 

1.  In  an  action  by  a  messenger 
against  an  assignee  /or  the  costs  of 
advertizing  a  meeting,  and  of  the 
room,  it  is  not  necessary  for  him  to 
prove  an  employment  by  the  as- 
signee, nor  any  express  recognition 
of  him  as  messenger.  Hamber  v. 
Persmr^  2  Cromp.  &  Mee.  209.  S.C. 
4  Tjr.  41. 

2.  The  Court  will  not  order  the 
messenger  to  withdraw  from  pos- 
session of  goods  allied  to  have 
been  in  the  reputed  ownership  of 
the  bankrupt.  Ex  parte  HarBmg^ 
2  Dea.  tc  Ch.  38a  But  the  Court 
would  so  interfere  as  ag^ainst  the 
assicnees.  Ex  parte  Wiggimsy  Mont. 
4rBILS89. 


MESSENGER'S  BILL. 
See  Taxation,  5. 


MEETINGS  OF  CREDITORS. 

As  to  the  weight  entitled  to  the 
consent  of  a  meeting  of  creditors, 
see  ex  parte  TlmxtUes^  1  Mont,  k 
Ayr.  323 ;  ex  parte  Seattmfmtt 
1  Mont.  &  Ayr.  304* ;  and  ex  parte 
Party  2  Dea.  &  Ch.  1.  See  also 
Piercy  v.  Roberit,  1  Mylue  &  Keen^i. 

See  Consolidation. 


MINES. 
See  Partnership,  1. 


MINOR. 
See  Supkrskdeas,  33. 


MINUTES  OF  ORDER. 

The  Court  will  not  vary  the  mi- 
nutes of  an  order  on  the  applicatiaB 
of  persons  not  parties  to  or  bomid 
by  It.  Ex  parte  De  Btj^as,  1  Moot. 
&  Ayr.  279. 


MORTGAGE. 
See  LxGAi.  Mortgags — E^nx- 

ARLR  MoftTGAGK. 

MOTIOXSw 

1.  A  modoo  Haqr  be  andr  tlal 
the  r^istrar  onj  iciiew  hi»  ccrti- 
eate  of  taxatioB  oC  casts.    Expvte 
Rit^idmm,  1  M— t  %l  Ayr. SIT. 

DIGEST. 


2.  A  petition  may  be  necessary 
to  oppose  or  amend  it.  Per  Chief 
Justice,  Ufid, 

3.  Notice  must  be  given  of  a  mo- 
tion for  time  to  answer  affidavits, 
unless  made  when  the  petition  is 
called  on.  Ex  parte  Bmns^  3  Dea. 
&  Ch.  189. 

See  Costs,  11. 13.  18.  —  Practice, 

8.  9.  10. 


MULTIFARIOUSNESS. 

1 .  What  is  multifarious.   Ex  parte 
Devas,  1  Mont.  &  Ayr.  423. 

2.  A  petition  by  creditors  to  ex- 
punge proofs,  to  admit  proofs,  and 
to  remove  assignees,  is  not  multifa- 
rious ;  but  if  that  part  as  to  the  re- 
moval of  the  assignees  be  dismissed 
the  petition  becomes  multifarious. 
Ex  parte  Grazebrooky  2  Dea.  &  Ch. 
186. 


NEW  FIAT. 

1.  A  bankrupt  did  not  disclose  a 
life  interest  which  he  possessed  in 
certain  property  when  he  passed 
his  last  examination ;  and  after  the 
lapse  of  twenty  years,  when  (pur  of 
the  commissioners  were  dead,  he 
petitioned  for  a  fiat  to  be  issued  to 
fresh  commissioners,  and  that  the 
assignee  might  be  ordered  to  ac- 
count. The  Court  allowed  the  bank- 
rupt to  issue  a  new  fiat  in  the  name 
of  a  creditor,  but  held  that  after 
this  concealment  he  was  not  en- 
titled to  an  inquiry  against  his  as- 
signee. £x  parte  Uotder^  3  Dea.  & 
Ch.  276. 

2.  New  fiat  issued  to  give  efibct 
to  more  recent  act  of  bankruptcy, 
time  for  opening  not  being  expired. 
Re  Crawieyy  3  Dea.  &  Ch.  251. 


NEW  TRIAL. 

A  bankrupt  petitioned  to  super- 
sede; an  issue  was  ordered  as  to 
the  petitioning  creditor's  debt ;  the 
bankrupt  at  the  trial  took  an  objec- 
tion to  the  debt  not  stated  in  his 
petition,  and  the  verdict  was  against 
the  commission.  A  new  trial  was 
granted,  on  the  ground  of  surprise. 
Ex  parte  Christie^  2  Dea.  6l  Ch. 
461. 


NOTICE. 
See  Debt  provable,  29. 


NOTICE   OF   DISHONOR   OF 

BILLS. 

Notice  of  dishonor  of  a  bill  mus^ 
be  sent  to  the  house  of  a  bankrupt 
indorscr,  though  he  be  not  there,  or 
the  amount  cannot  be  proved  against 
his  estate.  The  holder  must  use 
due  diligence  to  give  notice;  the 
effect  of  such  diligence  is  another 
thing.  Notice  must  be  given  to  the 
messenger,  if  in  possession.  Quaere, 
As  to  the  necessity  of  giving  notice 
to  the  assignees?  £x  parte  John' 
stoH,  1  Mont.  &  Ayr.  622.  S.  C.  3  Dea. 
&  Ch.  433. 


NOTICE  OF  MOTION. 

Notice  must  be  given  of  a  motion 
to  postpone  the  hearing  of  a  peti- 
tion, unless  the  motion  is  made 
when  the  petition  is  called  on.  Ex 
parte  Graaebrook,  3  Dea.l^  Ch.  1991 
S.  P.  ex  parte  Binns^  3  Dea.  Sc  Ch 
189. 


MOTIONS. 

See  Practice,  28. 
3  E  i 
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ORDERS. 

1.  When  a  petitioner  obtains  a 
conditional  order  he  must  prosecute 
it,  under  peril  of  costs.  £x  parte 
Austen,  2  Dea.  &  Ch.  384. 

2.  If  afler  an  order  for  sale  of 
premises  equitably  mortgaged  the 
assignees  delay  the  sale,  an  appli- 
cation should  be  made  to  enforce 
the  order,  and  not  for  a  new  order. 
Ex  parte  Bobnuon^  S  Dea*  &  Ch. 
103. 

See  Practicb,  18.  to  23. 


OVER-RULED. 

Anon.,  Buck,  475,  overruled, 
sembie.  Ex  parte  Coaietf  1  Mont. 
&  Ayr.  333. 


OFFICIAL  ASSIGNEE. 

1.  The  Court  has  a  controlling 
power  over  the  appointment  of  an 
oflBcial  assignee  by  the  commis- 
sioner. Ex  parte  iramstony  2  Dea. 
&  Ch.  375. 

2.  The  Court  will  not  compel 
the  official  assignee  to  join  in  a  suit : 
if  he  refuse,  and  is  made  defendant, 
he  may  have  to  pay  his  own  costs. 
Ex  parte  i5van5, 1  Mont.  &  Ayr.  335. 
S.C.  3  Dea.  &  Ch.  470. 

3.  The  Court  has  jurisdiction  to 
revise  an  allowance  made  by  the 
•commissioner  to  an  official  assignee, 
but  it  seems  will  only  exercise  it  in 
•extreme  cases.  In  this  case  inter- 
ference refused.  Cross,  J.,  dissen- 
tiente.  Ex  parte  Tiptady^  1  Mont. 
&  Ayr.  162. 

4.  An  official  assignee  not  served 
appeared:  Held,  if  the  commissioner 
actually  directed  him  to  appear  he  | 


might  take  his  costs  out  of  the  estate; 
secus,  if  only  leave  were  given.  Ex 
parte  Patrick,  1  Mont.  &  Ayr.  393-. 
5.  If  an  official  assignee  be  in- 
cluded in  an  order  for  payment  of 
costs,  the  order  may  be  enforced 
against  him  alone.  Ex  parte  Murrayy 
1  Mont.  &  Ayr.  475. 


PARTNERSHIP. 

1.  In  cases  of  mines  bankruptcy 
is  not,  as  in  other  cases,  a  dissolu- 
tion of  tlie  peculiar  partnership 
which  exists.  Per  Chief  Judge. 
Ex  parte  Broadbent^  I  Mont.  &  Ayr. 
638. 

2.  In  general  a  partner  in  a  mining 
concern  is  considered  as  a  sort  of 
shareholder,  rather  than  a  partner 
in  the  common  acceptation  of  the 
term.  Per  Chief  Judge.  Ex  parte 
Broadbentf  1  Mont.  &  Ayr.  638. 

3.  If  one  of  two  partners,  after 
he  has  committed  an  act  of  bank- 
ruptcy, dispose  of  partnership  pro- 
perty as  a  fraudulent  preference, 
and  the  other  partner  whilst  solvent 
ratify  the  act  of  the  bankrupt  part- 
ner, and  a  commission  issue  against 
both  partners  —  Q.  Whether  the  dis- 
position be  valid  against  the  as- 
signees under  a  commission  against 
both  ?  Per  Hayley,  Baron.  Burt  v. 
MouUf  1  Crompton  &  Meeson,  59(X 
S.  C.  3  Tyrw.  570. 

4.  Where  one  of  two  partners 
commits  an  act  of  bankruptcy,  be 
cannot  afterwards  bind  the  property 
either  of  his  assignees  or  of  the 
solvent  partner.  Burt  v.  Mtrnb, 
1  Crompton  &  Meeson,  529.  S.  C 
3  Tyrw.  569. 

5.  If>  upon  the  formation  ofs 
partnership,  one  partner  bring  in, 
as  his  share  of  the  capital,  a  brev- 
house  and  other  premises,  which  are 


subject  to  mortgages  for  debts  due 
by  him,  and  afterwards  retire  from 
the    bueinesBt   and   the   continuing 

Earlnera  agree  to  take  the  brew- 
ouse  and  share  of  the  business,  &c. 
at  a  valuation,  but  the  amount  not 
to  be  paid  till  the  mortgages  were 
satisfied,  and  the  continumg  partner 
becomes  bankrupt,  and  the  amount 
of  the  valuation  is  due  to  the  re- 
tiring partner,  and  the  mortgage 
debts  remain  unpaid,  and  the  as- 
signees, before  any  proof  be  made 
by  the  retiring  partner,  pay  oS*  the 
mortgages,  they  are  entitled  to  de- 
duct the  sums  paid  by  them  from 
the  dividends  on  the  sum  due  to  the 
continuing  partner  at  the  time  of 
the  bankruptcy.  Bowe  v.  Anderton, 
4  Simon,  267. 

6.  A  solvent  partner  may,  after  a 
secret  act  of  bankruptcy  committed 
by  his  co-partner,  make  the  firm 
liable  by  accepting  a  bill  for  a  pre- 
vious liability.  Ex  parte  Sobijutm, 
1  Mont.&Ayr.  16.  S.C.  S  Dea.& 
Cb.  376,  reversing  ex  parte  EUit, 
MonU  &  Bli.  249.  S.  C.  2  Dea.  &  Ch. 
555. 

7.  A  solvent  partner  may  sue  in 
his  own  name  and  the  name  of  the 
assignees  of  the  bankrupt  partner; 
but  the  assignees  may  stay  proceed- 
ings until  he  gives  security  for  costs, 
or  they  may,  in  equity,  restrain  him 
from  receiving  the  proceeds.  JVhite- 
head  v.  Hugha,  i  Tyrw.  92. 

8.  A.,  being  a  dormant  partner 
with  B.,  dissolves  partnership,  and 
B.  is  declared  indebted  to  A.  on  the 
balance  of  accounts;  A.  sues  B. 
for  this  balance,  and  receives  a  cog- 
novit for  the  amount  and  costs ;  It. 
becomes  bankrupt :  Held,  that  A. 
is  entitled  to  prove  against  B.,  though 
some  partnership  debts  are  unpaid. 
Ex  parte  GrazArvok,  2  Dea.  &  Ch. 


9.  A  joint  fiat  Issued  against  two 
partners,  theu  commissioners  were 
appointed  in  pursuance  of  1  &2W.4>. 
c.  56.  s.  14.,  a  separate  fiat  against 
a  third  partner  cannot  be  directed 
to  the  old  commissioners.  £x  parte 
Bvufue,  1  Mont.  &  Ayr.  445. 

la  If,  upon  the  dissolution  of 
partnership,  the  retiring  partner 
assign  the  whole  of  his  mterest  in 
the  partnership  to  the  continuing 
partner  in  consideration  of  a  certain 
sum  being  secured  to  him,  and  the 
continuing  partner,  and  two  persons 
as  his  sureties,  severally  and  respec- 
lively  covenant  that  they  or  some 
one  or  ttiore  of  them  would  pay  the 
amount  by  instalments,  and  one  of 
the  sureties  take  the  benefit  of  the 
Insolvent  Act,  his  discharge  is  a 
bar  to  ao  action  against  him  on  the 
covenant  for  iagtalmeats  which  be- 
came payable  afi^er  the  discharge,  it 
being  daiittim  in  pretenti  tolvmditm 
in  JutuTo,  Guy  v.  Ifevutm,  2  Cromp. 
&  Mee.  142. 
See  Dbbt  provable,  2.  to  I4<*  — 

PxTiTioHiNQ  Creditor's  Dxbt, 

3.  4.  5.  —  PROor,  21. 


1.  An  iq)plication  to  be  discharged 
from  custody,  on  the  ground  of  the 
insufficiency  of  the  warrant  by  the 
commissioners,  must  be  made  by  pe- 
tition. Ex  parte  Jonet,  1  Mont*  & 
Ayr.  70S. 

Poimtf. 

2.  Petitions  in  bimkruptcy  are 
not  recognised  as  the  deliberate 
acts  of  any  professional  person,  but 
as  the  statement  of  the  party  pre- 
senting the  petition.  Per  Sir  G. 
Rose.  Ex  parte  Gaumghain,  3  Dea. 
4Ch.72. 

3e  3 
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3.  A  petition  to  stay  the  certifi- 
cate, in  order  to  prove,  must  show 
that  the  petitioners  debt  would 
turn  the  certificate.  Ex  parte  Skipp^ 
2  Dea.  &  Ch.  88.  S.  C.  Mont.  &  Bli. 
262. 

4.  A  petition  to  stay  the  certifi- 
cate, stating  that  the  bankrupt  ad- 
mitted that  he  had  lost  25/.  in  one 
sitting,  is  not  sufficient;  it  ought 
positively  to  allege  the  fact,  and 
that  the  money  was  lost  in  one  day. 
£x  parte  Crouch^  3  Dea.&Ch.  17. 

5.  A  petition  excepting  to  a  mas- 
ter's report  must  specify  the  excep- 
tions. £x  parte  Cox  and  ex  parte 
iSmtt^  3  Dea.  &  Ch.  11. 

6.  A  petition  to  prove  must  state 
the  grounds  of  rejection  by  the 
commissioners.  Ex  parte  Worth, 
2  Dea.  &  Ch.  4. 

7.  A  petition  to  stay  the  certifi- 
cate and  to  prove  was  presented : 
Held,  1st,  It  need  not  state  that  the 
petitioner  is  a  creditor.  2d,  It  need 
not  state  when  the  debt  was  re- 
jected. 3d,  It  need  not  state  what 
debt  was  rejected.  Ex  parte  Robin' 
soHy  1  Mont.  &  Ayr.  705. 

Time  of  petitioning, 

8.  An  assignee  was  removed,  and 
ordered  to  account;  pending  that 
order,  the  new  assignees  petitioned 
to  tax  the  bill  of  the  solicitor  em- 
ployed by  the  removed  assignee, 
&c. :  Held  premature,  but  ordered 
to  stand  over  in  this  case.  Ex  parte 
Carter,  2  Dea.  &  Ch.  626. 

Signature. 

9.  A  petition  by  assignees  is  in- 
formal if  signed  by  only  one.  Ex 
parte  WhilCy  3  Dea.  &  Ch.  366. 

10.  An  order  was  obtained  that 
an  agent  might  sign  a  petition  on 
behalf  of  a  petitioner  who  was 
abroad,  and  which  might  have  been 
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done  under  the  general  order,  the 
special  order  was  therefore  re- 
scinded. Ex  parte  Moore,  2  Dea. 
5.-  Ch.  369. 

11.  A  petition  was  in  fact  that  of 
all  the  assignees ;  it  was  only  signed 
by  the  official  assignee :  the  Court 
presumed  it  a  matter  of  conve- 
nience that  the  other  assignees  had 
not  signed,  and  held  the  signature 
of  the  official  assignee  mere  surplus- 
age. Ex  parte  Belcher ^  2  Dea.& 
Ch.  587. 

Amending. 

12.  A  petition  wrongly  entitled 
may  be  amended.  Anon.,  2  Dea.& 
Ch.  22. 

13.  An  order  to  amend  was  made 
by  inserting  a  prayer  for  costs,  on 
condition  that  a  party  should  be 
served,  and  the  petition  be  brought 
on  for  hearing  in  fourteen  days. 
Default  having  been  made  in  these 
conditions,  the  petition  was  dis- 
missed, with  costs.  Ex  parte  Gretn, 
2  Dea.  &  Ch.  85. 


See  Legal  Mortgage,  2.  3. 
Service,  4. 


PETITIONING  CREDITOR. 

Becoming  bankrupt  before  opexH 
ing.  See  ex  parte  Smith,  3  Dea.  & 
Ch.  309. 


PETITIONING  CREDITOR'S 
DEBT. 

1.  It  has  been  said,  that  if  an 
action  be  pending  for  rent,  tbe 
landlord  cannot  be  petitioning  cre- 
ditor for  the  debt.  Per  Tindal,  C.J. 
Middleton  v.  Muchlow,  10  Bing.  401. 
8.  C.  4  Moore  &  Scott,  263. 


DIGEST. 


3.  Where  the  consignee  transfers 
bills  of  lading;  to  a  creditor  as  a 
security  for  his  debt,  and  the  con- 
signor stops  the  goods  in  transitu, 
the  creditor  may  issue  a  fiat  against 
the  consignee  on  his  original  debt. 
Ex  parte  Ashton,  2  Dea.  &  Ch.  5. 

3.  The  bankrupt  (H.),  who  was 
in  partnership,  borrowed  various 
sums  of  his  partner  W.  P.  person- 
ally, and  upon  the  dissolution  of 
the  partnership  purchased  the  stock 
in  trade ;  W.  P.  made  out  an  ac- 
count, entitled,  "  Mr.  H.  (the  bank- 
rupt), in  account  with  H.and  W.P.: 
Held,  that  W.  P.  had  a  good  peti- 
tioning creditor's  debt,  notwith- 
standing this  mode  of  entitling  the 
account.  £x  parte  JRobinsoUy  3  Dea. 
&  Ch.  244. 

4*.  If  money  be  advanced  to  a 
trader  to  enable  him  to  commence 
a  trade  of  which  the  lender  is  to 
share  the  profits,  it  is  a  good  peti- 
tioning creditor's  debt.  £x  parte 
Notley,  1  Mont,  k  Ayr.  46.  S.C. 
3  Dea.  &  Ch.  367. 

5.  A  docket  was  struck  on  a  note 
on  which  the  bankrupt  and  Warde 
were  jointly  liable;  afterwards  a 
tender  was  made  on  behalf  of 
Warde ;  a  petition  to  supersede  for 
want  of  a  petitioning  creditor's  debt 
dismissed :  payment  after  docket 
struck  would  have  been  invalid. 
£x  parte  Jones,  1  Mont.  &  Ayr. 
442. 

6.  If  a  fiat  be  issued  by  an  at- 
torney on  a  bill  of  costs,  the  Court 
(K.  B.)  will  not  refer  it  for  taxation 
at  the  instance  of  a  third  party 
against  whom  an  action  has  been 
brought  by  the  assignees,  and  who 
applies  for  the  collateral  purpose  of 
so  reducing  the  bill  as  to  make 
the  petitioning  creditor's  debt  in- 
sufficient. CliUterbuck  v.  Coombs, 
2  Nev.  &  Man.  209. 


7.  Where  the  commissioners  find 
the  petitioning  creditor's  debt  in- 
sufficient, they  should  also  find  that 
the  debt  proposed  to  be  substituted 
was  incurred  not  anterior  to  the 
present  one.  Ex  parte  Hunter^ 
2  Dea.  &  Ch.  507. 

8.  So  far  as  guarantees  are  con- 
cerned, a  debt  provable  and  a  peti- 
tioning creditor's  debt  are  conver- 
tible terms.  Per  Sir  G.  Rose.  Ex 
parte  Simpson,  1  Mont.  &  Ayr.  567. 

9.  Costs  of  substituting  new  peti- 
tioning creditor's  debt  ordered  to 
be  paid  by  petitioning  creditor,  un- 
der the  circumstances.  Ex  parte 
Lloyd,  2  Dea.  &  Ch.  506. 

10.  A  debt  barred  by  the  statute 
of  limitations  will  not  support  a 
commission.  See  ex  parte  Nokes, 
1  Mont.  &  Ayr.  461,  and  Middleton 
V.  Mucklow,  10  Bing.  401. 

See  Commissioners,  5.  —  Costs,  9. 


POLICIES  OF  ASSURANCE. 
See  Reputed  Ownership,  21,  22. 


PRACTICE. 

1 .  The  Chancellor  may  make  an 
order  in  a  particular  case,  alter- 
ing the  practice.  Dicas  v.  Lord 
Brougham,  6  Carr.  &  Payne,  264. 

Affidavits. 

2.  Petition  not  to  stand  over  to 
have  affidavits  in  reply  filed  till 
those  in  answer  are  read,  to  see 
whether  they  require  an  answer. 
Ex  parte  Todd,  3  Dea.  &  Ch.  57. 
S.  P.  ex  parte  Dawson,  3  Dea.  & 
Ch.  17. 

3.  Where  a  petition  is  in  the 
paper  for  hearing  on  Monday,  and 

3  E  4  ' 
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the  respondent  files  his  affidavits  on 
Saturday,  the  petitioner  is  entitled 
to  time  to  answer  them.  Ex  parte 
Cloddish,  2  Dea.  &  Ch.  3S0. 

4.  Where  affidavits  in  support 
are  very  voluminous,  time  will  be 
given  to  answer  them,  on  payment 
of  costs,  though  the  petition  be  in 
the  paper  of  the  day,  and  twelve 
days  have  elapsed  smce  they  were 
filed.  Ex  parte  WiUiamnn,  2  Dea. 
&  Ch.  317. 

5*  Where  a  petition  stands  over 
to  produce  an  affidavit  of  service, 
the  respondent  must  have  notice 
when  the  petition  is  to  be  brought 
on  again.  £x  parte  Mucklow^  3  Dea. 
&  Ch.  25. 

AppeaU    . 

6.  Where  a  party  wishes  to  appeal 
on  petition,  instead  of  special  case, 
he  must  apply  ex  parte  to  have  the 
matter  heard  on  petition,  and  the 
respondent  may  subsequently  move 
to  set  the  order  aside,  if  improperly 
obtained.  £x  parte  Keys,  1  Mont. 
&  Ayr.  233.  S.  C.  3  Dea.  &  Ch.  266. 

7.  The  pendency  of  an  appeal 
is  not  sufficient  ground  for  staying 
proceedings,  more  especially  when 
It  is  plain  that  the  appeal  is  brought 
for  the  purpose  of  delay.  £x  parte 
JlinUm,  2  Dea.  &  Ch.  407. 

CommUmerU. 

8.  Practice  as  to  commitment 
for  nonpayment  of  money,  &c. 
Note,  1  Mont.  &  Ayr.  262. 

9.  After  an  order  to  pay  within 
a  specified  time,  the  next  order  is 
to  pay  within  four  days,  or  stand 
committed.  This  is  of  course  at  the 
office  ;  but  if  circumstances  render 
an  application  to  the  Court  neces- 
sary, notice  roust  be  given  to  the 
other  side.  £x  parte  Malachy^ 
1  Mont.  &  Ayr.  269. 


10.  If  an  order  of  committal  be 
asked,  the  affidavit  must  state  that 
the  money  is  still  due  and  owing, 
and  that  the  party  has  not  paid,  or 
any  person  on  his  behalf,  but  the 
same  strictness  is  not  required  on 
an  intermediate  order.  Ex  parte 
Murray^  1  Mont.  &  Ajrr.  478. 

ExoeplwM  to  BeporU^  Sfc. 

i 

11.  A  party  intending  to  object 
to  a  report  must  either  present  a 
cross  petition  of  exceptions  or  give 
notice  of  the  nature  of  the  objec- 
tion. Ex  parte  MiUardy  S  Dea.  & 
Ch.  243. 

12.  A  petition  excepting  to  a  re- 
port is  heard  before  a  cross  petition 
to  confirm  it,  notwithstanding  the 
latter  stands  first  in  the  paper.  Ex 
parte  Coacj  and  ex  parte  ^Aisie4, 3  Dea. 
&Ch.  11. 

13.  Not  necessary  to  obtain  leave 
to  except  to  the  Registrar's  certi- 
ficate of  taxation.  £x  parte  Cndir 
wellf  1  Mont.  Ik  Ajrr.  379,  in  note. 

Hearing  of  Petition. 

14.  To  have  an  urgent  petition 
heard  in  vacation,  let  it  be  an- 
swered and  served ;  then  apply  to 
the  registrar,  who  will  conununi- 
cate  with  the  judges,  who,  if  neces- 
sary, will  appoint  a  special  sitting. 
Ex  parte  Harding,  1  Mont.  &  Ayr. 
115. 

15.  As  to  the  authority  of  the 
Court  of  Review  to  hear  a  case  in 
private,  see  ex  parte  Chamber^ 
2  Dea.  &  Ch.  395,  and  in  re  Fa&y 
2  Dea.  &  Ch.  415. 

16.  A  petition  specially  answered 
for  a  particular  day  is  placed  at 
the  head  of  that  day's  paper.  Per 
Sir  George  Rose.  Ex  parte  Muck- 
law,  3  Dea.  &  Ch.  25. 

17.  Nonpayment  of  taxed  costs 
into  Court  not  a  preliminary  objec< 


tion  to  a  motion  that  the  taxation 
may  be  reviewed.  Ex.  parte  Sichard- 
ton,  1  Mont.  &  Ayr.  377. 

Orders. 

18.  If,  after  an  order  for  aale  of 
prembes  equitably  mortgaged,  the 
assignees  delay  the  Bale,  an  appli- 
cation should  be  made  to  enforce 
the  order,  and  not  for  a  new  order; 
Ex  parte  Bobinaon,  3  Dea.  ^  Ch. 
103. 

19.  New  practice  suggested  on 
pronouncing  an  order  of  the  Court. 
Ex  parte  Franeu,  2  Dea.  &  Ch.  90. 

20.  The  respondent  not  appear* 
ing  when  the  petition  was  called, 
the  petitioner  took  such  order  as  he 
could  abide  by.  The  Court  refused 
the  application  of  the  respondent 
on  a  subsequent  day  to  restore  the 
petition  to  the  paper,  where  the 
only  cause  assigned  for  the  respon- 
dent's nonappearance  was,  that  his 
agent  had  overlooked  the  petition 
in  the  list.  Re  Wilks,  3  Dea.  &  Ch. 
338. 

21.  When  a  petidoner,  the  respon- 
dent not  appearing,  takes  such  order 
as  he  can  abide  by,  the  other  side 
may  open  tlie  order  at  any  time 
about  six  months.  Ex  parte  Jhmp- 
ton,  1  Mont.  &  Ayr.  325. 

22.  An  order  of  the  Vice-Chan- 
cellor not  drawn  up,  ordered  to  be 
entered  nunc  pro  tunc.  Ex  parte 
Lewis,  S  Dea.  &  Ch.  198. 

Orders  by  Content. 

2S.  Parties  are  bound  by  an  order 

made  by  arrangement.    Per  C.  J. 

Ex  parte  Sumell,  1  Mont.  &  Ayr. 


24>.  Practice  on  rehearing.      Ex 
parte   nompton,    1  Mont  &  Ayr. 


25.  Petition  not  served  cannot 
be  advanced.  Ex  parte  Hardtng, 
1  Mont.  &  Ayr.  115. 

26.  Restormg  petition  to  the  pa- 
per, when  done.  Ex  parte  17ioag>. 
son,  1  Mont,  k  Ayr.  326. 

yivdvoee 


that  side  begins  with  whom  the 
affirmative  lies.  Ex  parte  Daly, 
1  Mont.  &  Ayr.  384. 

Generalfy. 

28.  Before  a  motion  is  made  that 
the  petition  of  the  bankrupt  for  a 
supersedeas  shall  be  dismissed  on 
the  ground  of  his  being  out  of  the 
jurisdiction  of  the  Court,  the  re- 
spondent should  serve  the  bank- 
rupt's agent  with  a  notice  of  the 
motion,  having  previously  obtained 
an  order  that  service  on  the  agent 
shall  be  good  service.  Ex  parte 
Braie,  3  Dea.  &  Ch.  284^ 

29.  A  formal  objection  to  a  notice 
of  motion  is  waived  by  the  party  ap- 
pearing and  requesting  further  time 
to  oppose  it.  Ex  parte  JferisM^ 
3  Dea.  &  Ch.  248. 

50.  Note  as  to  practice  on  mo- 
tions.    1  Mont.  &  Ayr.  loa 

51.  Where  the  person  against 
whom  a  fiat  is  iuued  applies  to  the 
Court  to  stay  the  advertisement  in 
the  Gazette,  and  swears  positively 
that  he  owes  no  debt  to  the  peti- 
tioning creditor,  and  that  the  fiat 
is  fraudulent,  the  Court  will  stay 
the  insertion  of  the  advertisement, 
the  proceedings  being  in  Court  for 
inspection.  Re  Pktdier,  2  Dea.  & 
Ch.  317. 

32.  On  a  petition  to  reverse  the 
adjudication    under  section  17  of 
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1  &  2W.  4.  c  56-  the  bankrupt  ii 
entitled  to  copies  of  the  depositions. 
Ex  parte  Jachon,  2  Dea.  &  Ch.  601. 
S.  C.  Mont.  &  Bli.  S94. 

33.  When  the  bankrupt  petitions 
to  aitmd  the  fiU  (a),  on  the  ground 
that  he  has  not  committed  an  act 
or  bankruptcy,  the  Court  will  order 
him  to  be  furnished  with  copie*  of 
the  deposition!.  Ex  parte  Smith, 
S  Dea.  &  Ch.  101. 

34u  On  a  petition  to  reverse  the 
adjudication  under  section  17  of 
I  Ki  2  W.  4.  c.  55.  the  assignees  may 
adduce  new  evidence  to  establish 
the  requisites.  Ex  parte  Jackiim, 
SDea.iSLCh.601.  S.C.  Mont.&Bti. 
394^ 

35.  Petition  to  supersede  for  want 
of  a  petitioning  creditor's  debt.  The 
deposition  re^rred  to  an  ace  cunt, 
which  purported  to  be  annexed,  but 
which  was  not.  The  hearing  was 
adjourned  for  its  production,  the 
respondent  paying  the  costs  of  the 
day.  Ex  parte  CUtrhe,  2  Dea.  Si 
Ch.  86.  S.  C.  Mont.  &  Bli.  265. 

36.  Where  a  proof  is  rejected 
the  creditor  may  petition  to  prove, 
though  the  com missi oners  referred 
him  to  a  subsequent  meeting  at 
which  he  declined  to  attend.  £x 
parte  Skipp,  2  Dea.  &  Ch.  88. 

37.  On  a  summary  application 
against  the  assignees  for  delivery 
up  of  goods  seized  by  them  from 
a  stranger  who  claimed  the  goods 
as  his.  but  who  together  with  the 
bankrupt  had  been  indicted  for  a 
conspiracy  in  secretly  and  fraudu- 
lently removing  the  goods,  which 
indictment  was  pending,  the  Court 
refused  to  hear  the  petition  till  after 
the  trial,  as  otherwise  the  assignees 
must  disclose  the  evidence  which 
they  would  use  in  support  of  the 

(u)  Qu,  to  rererw  the  odjudicatioa  ? 


indictment.    Cross,  J.,  dissent.     Ex 
parteAKdA,2Dea.&Cfa.  14a  S.C 
MonL&Bli.  169. 
iSee  Ckrtificatk  —  Service,  3. — 

Stayiho    Advkrtisemeht    im 

Gazette. 


PREFERENCE,  FRAUDULENT. 

1.  The  cases  with  respect  to  a 
preference  from  a  delivery  of  goods 
m  contemplation  of  bankruptcy  have 
gone  much  further  than  they  ought. 
D.  Litlledale,  J.  Morgan  v.  Brtm- 
drel.  5  Barn.  &  Adol.  296.  S.  C. 
2Nev.  Sc  Man.  286;  but  see  the 
case,  and  what   the   other  judges 

2.  In  a  preference,  the  transfer 
must  be  made  voluntarily,  and  m 
contemplation  of  bankruptcy.  D. 
Littledale,  J.,  andParke,J.  Morgan 
V.  Brandret,  5  Barn.  Sc  Adol.  296. 

3.  To  show  that  a  transfer  is  vo- 
luntary, it  ought  to  appear  that  the 
bankrupt  is  the  oc&n*.  D.  F8ttison,J. 
Morgan  v.  Brwidrtt,  5  Bam.  &  Adol. 
296. 

4.  Although  there  be  not  any 
limit  to  the  time  within  which  a 
preference  may  be  over-reached,  it 
requires  great  caution  to  invalidate 
on  the  ground  of  preference  after  a 
lapse  of  six  months.  PerTindal,C.J. 
Belcher  v.  PriOie.  10  Bing.  +16. 

5.  A  transfer,  in  contemplation  of 
insolvency,  is  not  sufficient  to  con- 
stitute a  preference.  Morgait  v. 
Brundrel,  5  Barn.  &  Adul.  296. 

6.  A  transfer  of  property  by  an 
insolvent  trader  is  not  a  frauduJeot 
preference,  if  it  were  upon  the 
pressure  bond  fide  of  the  creditor. 
Morgan  v.  Brundret,  2  Kev.  &  I^an. 
287- 

7.  If  a  trader  be  engaged  in  ao 
extensive  and  doubtful  concern,  and 
in  pecuniary  difficulty,  and  his  son 
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apply  to  him  for  security  for  pay- 
ment of  a  bond  given  to  the  trustees 
of  the  son's  marriage  settlement, 
and  security  is  given  accordingly, 
and  the  trader  stand  his  ground  for 
six  months  afterwards,  and  the  jury 
find  that  he  did  not  give  the  secu- 
rity spontaneously  to  favour  the  son, 
but  in  consequence  of  the  appHca- 
tion  made  by  him,  the  Court  will 
not  disturb  the  verdict.  JBekher  v. 
Prittie,  10  Bing.  407.  S.C.  4  Moore 
&  Scott,  237. 

8.  A  slight  application  on  the 
part  of  a  son  may  be  as  strong  to- 
wards a  father  as  if  a  stranger  had 
threatened  to  arrest.  Per  Parke,  J. 
Belcher  v.  Prittie,  10  Bing.  420.  S.  C. 
4  Moore  8c  Scott,  295. 

9.  If  one  of  two  partners  commit 
an  act  of  bankruptcy,  and  the  next 
day  hand  over  a  post  bill  and  money 
to  the  agent,  the  drawer,  who  resides 
abroad,  of  a  bill  accepted  by  the 
firm,  becoming  due  in  a  few  days, 
for  the  purpose  of  anticipating  the 
payment  of  the  bill,  and  by  way  of 
fraudulent  preference  in    contem- 
plation of  bankruptcy,   and   after- 
wards on  the  same  day  the  other 
partner  also  commit  an  act  of  bank- 
ruptcy, who,   previous  to  commit- 
ting the  act  of  bankruptcy,  did  not 
know   of  the   delivery  of  the  bill 
and  money,  and  a  commission  issue 
against  both  partners,  the  assignees 
may  recover  from  the  agent  of  the 
creditor  the  amount  of  the  property 
handed  over  to  him  after  this  act 
of  bankruptcy  by  the  one  partner. 
BuH  v.  Moult,  3  Tyrw.  564. 

10.  If  one  of  two  partners,  afler 
he  has  committed  an  act  of  bank- 
ruptcy, dispose  of  the  partnership 
property  as  a  fraudulent  preference, 
and  the  other  partner,  while  solvent, 
ratify  the  act  of  the  bankrupt  part- 
ner, and  a  commission  issue  against 
both,'  qucBre,  whether  tlie  disposi- 


tion be  good  against  the  assignees, 
under  a  commission  against  both  ? 
Per  Bayley,  B.  1  Crom.  &  Mee.  530. 
S.C.  3Tyrw.  570. 

11.  If  a  trader  transfer  to  a  cre- 
ditor property  to  such  an  extent  as 
will  prevent  him   from  continuing 
his  business,  and  render  him  insol- 
vent, it  •  is  an  act  of  bankruptcy. 
But  those  who  rely  upon  such  act 
of  bankruptcy  on  a  trial  must  show 
that  it  was  calculated  to  have  the 
alleged   effect,  by  evidence  of  the 
general  state  of  the  party's  affairs 
at  the  time  of  such  conveyance ; 
and  it  is  not  sufficient  to  prove  that 
the   trader,  under  pecuniary  pres- 
sure, disposed  of  some  article  essen- 
tial to  the  carrying  on  of  his  busi- 
ness; as  that  a  miller,  by  bill  of 
sale,   transferred   his   waggon  and 
horses  to  a  creditor  who  had  ar- 
rested him.  Wedge  v.  Newlyn,  4  Barn. 
&  Adol.  831. 

12.  The  Court  of  Review  has  not 
jurisdiction  to  order  property,  al- 
leged to  have  been  given  as  a  frau- 
dulent preference,  to  be  delivered 
up  because  the  party  has  claimed. 
Ex  parte  Dobsorh  1  Mont.  &  Ayr. 
666. 


PRINCIPAL  AND  AGENT. 

A.,  in  France,  employs  B.,  in 
England,  to  sell  wines  on  commis- 
sion, as  well  as  to  purchase  other 
wines  on  A.'s  account  in  London, 
for  which  purpose  he  furnishes  him 
with  letters  of  credit ;  the  wines 
were  generally  bought  and  sold  by 
B.  in  his  own  name;  B.  became 
bankrupt :  Held,  that  A.  might  sue 
the  purchasers  of  the  wines  in  the 
name  of  B.  or  his  assignees ;  but 
that  BO  order  could  be  made  for  the 
payment  to  A.  of  any  monies  the 
produce  of  the  wines,  if  mixed  with 


the  other  monies  of  B.  at  the  time 
of  his  bankruptc)'.  Ex  parte  Mol- 
dant,  3  Dea.  K  Ch.  351. 


PRIVATE  CONTRACT. 

As  to  assignees  applying  to  the 
Court  to  sanction  a  sale  by^  «e 
ex  parte  I/idbroke,  1  Mont.  &  Ayr. 
384. 


PROCEEDINGS. 

1.  The  solicitor  is  bound  to  de- 
liver up  the  proceedings  to  a  fresh 
solicitor  appointed  by  the  surviving 
assignee,  and  cannot  retain  them 
until  a  new  assignee  is  chosen  in 
the  room  of  the  one  who  is  dead. 
Ex  parte  Adtrotfd,  3  Deo.  &  Ch.  21. 

2.  The  Court  will  not  order  the 
registrar  to  attend  with  the  pro- 
ceedings at  the  trial  of  an  action 
on  behalf  of  a  stranger  to  the  com- 
mission. Ex  parte  Mwik,  S  Dea.  & 
Ch.  233. 


PROOF. 

1.  Under  a  fiat  against  a  banker, 
one  person  allowed  to  prove  in  be- 
half of  a  large  number  of  holders 
of  II.  notes,  not  interfering  as  to  the 
assignees  or  the  certificate.  Ex 
parte  Gordon.  \  Mont.  &  Ayr.  282. 

2.  If  two  proofs  be  made  on  a  joint 
and  several  bond  against  two  sepa- 
rate esiates,  a  subsequent  consoli- 
dation of  the  estates  does  not  aSect 
the  double  proof.  Ex  parte  Fuller, 
1  Mont.  &  Ayr.  222. 

S.  Bankrupt  executor  to  prove 
against  bis  own  estate.  Ex  parte 
Colman,  2  Dea.&  Ch.  581. 


4.  A  creditor  of  a  testator  or  in- 
testate has  no  right  of  proof  against 
the  estate  of  the  bankrupt  executor 
or  administrator.  Hearle  v.  Brad- 
thaw,  4  Tyrw.  69. 

5.  After  issuing  a  fiat,  the  peti- 
tioning creditor  assigned  bis  debt ; 
the  assignee  of  the  debt  cannot 
prove,  but  may  call  the  petitioning 
creditor  to  prove  as  trustee  for  him. 
Ex  parte  Dtekauon,  2  Dea.  &Ch. 
520. 

6.  When  a  proof  is  rejected  the 
creditor  may  petition  to  prove, 
though  the  commissioners  referred 
him  to  a  subsequent  meeting  at 
which  he  refused  to  attend.  Ex 
pane  ^ipp,  2  Dea.  A  Ch.  88. 

7.  It  is  no  objection  to  a  proof 
under  a  third  commissioa  that  the 
creditor  might  have  proved  under 
a  second  commission  under  which 
the  bankrupt  has  obtained  his  cer- 
tificate, but  has  not  paid  15*.  in  the 
pound.  Ex  parte  Morley,  2  Dea.& 
Ch. +5. 

8.  Where  a  proof  was  not  made 
through  the  solicitor's  default,  an- 
other meeting  for  proof  was  ap- 
pointed at  the  creditor's  expence, 
the  dividend  stayed  in  the  mean- 
time, and  to  be  remodelled  if  neces- 
sary, the  assignees  consenting.  Re 
TtUham,  2  Dea.  &  Ch.  554. 

9.  A  creditor,  relying  on  the 
promise  of  the  provisional  assignee 
to  inform  her  of  the  progress  of  the 
commission,  which  lie  failed  to  do, 
did  not  prove,  and  a  dividend  waa 
declared :  Ordered,  that  the  credi- 
tor might  prove  within  a  month,  and 
that  payment  of  the  dividend  be 
suspended  in  the  meantime,  Ex 
parte  Ckdbm,  3  Dea.  &  Ch.  1D4. 

10.  Wines  sold  to  the  bankrupt 
at  a  long  credit,  having  been  sold 
by  the  assignees  at  a  loss,  the  com- 
missioner reduced  the  venders 
proof  for  the  price,  oa  the  ground 
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that  the  prices  charged  the  bank- 
rupt were  too  high:  Held,  this 
could  not  be  done.  Ex  parte  Reayy 
3  Dea,  &  Ch.  1 75. 

11.  A  party  is  not  estopped  from 
amending  his  deposition  of  proof, 
by  making  a  second  deposition  con- 
trary to  the  first.  Ex  parte  Britten^ 
3  Dea.  &  Ch.  S5. 

12.  Quaere,  Can  the  Court  of 
Review-  entertain  a  petition  of  ap- 
peal from  the  rejection  of  the  com- 
missioners of  a  proof  of  debt  on  a 
question  of  fact?   Ex  parte  Turner^ 

1  Mont.  &  Ayr.  268. 

15.  After  payment  of  the  first 
instalment,  under  a  composition 
deed  not  containing  a  release,  a  fiat 
issued  against  the  debtor ;  the  cre- 
ditors may  prove  for  the  residue, 
without  refunding  the  instalment, 
being  protected  by  the  82d  section 
of  6  Geo.  4'.  c.  16.    Ex  parte  Woody 

2  Dea.  &  Ch.  508. 

14.  Notice  of  the  dishonour  of  a 
bill  must  be  sent  to  the  house  of  a 
bankrupt,  though  he  be  not  there, 
or  it  cannot  be  proved  against  his 
estate. 

The  holder  must  use  due  dili- 
gence to  give  such  notice;  the 
effect  of  such  diligence  is  another 
thing. 

Notice  must  be  given  to  the  mes- 
senger, if  in  possession.  Ex  parte 
Johnston,  1  Mont.  &  Ayr.  622.  S.  C. 

3  Dea.  &  Ch.  433. 

\5.  A.  gives  accommodation  bills 
to  B.,  which  B.  gives  to  C.  in  ex- 
change for  accommodation  bills 
given  by  C.  to  B. :  Held,  A.'s  bill 
is  provable  by  the  assignees  of  C. 
against  the  estate  of  A.,  but  the  di- 
vidend reserved.  Ex  parte  Solarte, 
1  Mont.  &  Ayr.  270.  S.  C.  3  Dea.  & 
Ch.  419. 

16.  F.  and  Co.  sold  cochineal  to 
John  W. ;  a  small  part  of  the  price 
was  paid  in  cash,  and  the  remainder 


by  two  bills  at  four  months,  but  the 
cochineal  was  to  remain  in  the  hands 
of  F.  and  Co.  as  security  for  pay- 
ment of  the  bills.  The  bills  not  being 
paid  when  due,  John  W.  sent  F.  and 
Co.  two  other  bills  drawn  by  himself 
on  Joshua  W.,  for  which  no  consider- 
ation was  given  to  Joshua  W.  the  ac- 
ceptor. Before  these  bills  fell  due, 
both  Joshua  W.  and  John  W.  be- 
came bankrupts,  and  the  price  of 
cochineal  had  fallen  so  much  in  the 
market  that  F.  and  Co.  afterwards 
sold  it  for  not  a  third  of  the  price 
at  which  John  W.  had  bought  it, 
and  they  then  proved  for  the  defi- 
ciency under  John  W.'s  commission. 
Held,  that  they  had  also  a  right  to 
prove  the  amount  of  the  two  bills 
under  Joshua  W.s  commission,  with- 
out deducting  the  proceeds  arising 
from  the  sale  of  the  cochineal.  Ex 
parte  FairUe,  3  Dea.  &  Ch.  285. 

17*  A  creditor  took  a  joint  and 
several  bond,  and  as  collateral  se- 
curity took  a  joint  warrant  of  attor- 
ney, and  thereon  entered  up  a  joint 
judgment :  Held,  that  the  bond  was 
merged  in  the  judgment,  and  that 
the  creditor  cannot  prove  against 
the  separate  estates  of  either  of 
the  obligees,  but  only  against  the 
joint  estate.  Ex  parte  Ckrisdey  2 
Dea.&Ch.  155.  S.C.  Mont&Bli. 
352. 

19-  The  holder  of  a  bill^  without 
notice  that  the  indorser  and  ac- 
ceptor are  members  of  the  same 
firm,  is  not  entitled  to  double  proof. 
Ex  parte  Mouity  2  Dea.  &  Ch.  419. 
S.C.  Mont.&Bli.  28. 

19.  A  testator,  indebted  on  bond, 
devised  his  real  estate  to  the  bank- 
rupt and  others,  on  trust  for  pay- 
ment of  his  debts.  The  bond  cre- 
ditor brought  an  action,  and  reco- 
vered a  Joint  judgment  against  all 
the  trustees.  Held,  he  could  not 
prove  under  a  separate  commission 
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issued  against  the  bankrupt.  Ex 
parte  Pearse,  2  Dea.  &  Ch.  4'51. 
S.  P.  ex  parte  Christie^  Mont.  &  Bli. 
352. 

20.  A  bill  may  be  proved  against 
the  firm  which  was  given  by  the 
solvent  partner  after  a  secret  act 
of  bankruptcy  by  the  co-partner. 
Ex  parte  Robinson,  1  Mont.  &  Ayr. 
18.  S.C.  3  Dea.  &Ch.  376,  reversing 
ex  parte  Ellis,  Mont.  &  Bli.  249. 
S.C.  2Dea.&Ch.  376. 

21.  A  firm,  composed  of  A.  and 
B.,  may  prove  against  a  firm  com- 
posed of  B.  and  C.  Ex  parte  Thomp- 
son,  1  Mont.  &  Ayr.  324. 

22*  A  claim  or  proof  cannot  be 
resisted  because  the  creditor  has 
property  belonging  to  the  estate  in 
his  possession ;  that  is  only  ground 
to  restrain  payment  of  the  dividends. 
Ex  parte  Dobson^  1  Mont.  &  Ayr. 
666. 

See  Debt  provable  —  Petition, 
Form  of,  3.  6.  —  Statute  op 
Limitations. 


PROPERTY  ASSIGNABLE. 

An  assignment  by  a  ship  owner 
of  freight  to  be  earned  is  good 
against  the  assignees  under  a  fiat 
against  the  ship  owner.  Douglas 
V.  Russell,  4  Sim.  524,  affirmed  on 
appeal,  1  Mylne  8c  Keen,  488. 


PROPERTY  DISTRIBUTABLE. 

1.  An  execution  upon  a  judg- 
ment on  a  warrant  of  attorney  is 
not  protected  by  1  W.  4.  c.  7.  s.  7. 
but  is  within  the  108th  section  of 
6  G.  4.  c.  16.  Crossfield  v.  Stanley, 
1  N.  &  M.  669.  S.  C.  4  Barn.  «t 
Adol.  b7. 


2.  A  gift  by  a  testator  to  his  wife 
and  son,  for  their  occupation  so  long 
as  they  carry  on  the  testator's  trade, 
does  not  pass  to  the  assignees  under 
a  commission  against  the  wife  and 
son.  Thompson  v.  Andrews,  1  Mylne 
8c  Keen,  1 16. 

3.  A  testator  bequeathed  a  le- 
gacy to  his  executors,  upon  trust  to 
pay  the  same  to  his  son,  in  such 
smaller  or  larger  portions,  at  such 
time  or  times,  and  in  such  way  or 
manner,  as  they  should  in  their 
judgment  and  discretion  think  best: 
Held,  that  the  discretion  of  the  ex- 
ecutors was  determined  by  the  in- 
solvency of  the  legatee,  and  that 
the  legacy  vested  in  the  assignee  of 
the  insolvent.  Piercy  v.  Roberts, 
I  Mylne  8c  Keen,  4. 

4.  The  127th  section  of  6  Geo.  4. 
c.  16.  is  retrospective.  Elsion  t. 
Braddick,  4  Tyrw.  122. 


PURCHASE  BY  ASSIGNEEa 
See  Assignees,  22.  23. 


PURCHASE  BY  MORTGAGEL 

^ee  Equitable  Mortgages, 
17.  18.  19. 


REFERENCES- 

See  Consolidation,  2.  —  Affida- 
vits, 5.  8.  —  Scandal. 


REFUNDING  DIVIDEND. 
See  Dividend,  3. 
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REHEARING. 

1 .  All  questions  are  open  on  re- 
hearing. Ex  parte  Greenwood^ 
1  Mont-  h  Ayr,  68. 

2.  Practice  on  petition  of  rehear- 
ing. Ex  parte  Thompson^  1  Mont. 
&  Ayr.  326. 

3.  An  application  for  a  rehearing 
is  by  petition,  not  motion.  Ex  parte 
Cunningham^  3  Dea.  &  Ch.  70. 

4.  On  a  rehearing,  the  party  pe- 
titioning opens.  Ex  parte  Cunning- 
hamy  3  Dea.  &  Ch.  73. 

5.  A  petition  of  rehearing  in 
bankruptcy  is  not  limited  to  six 
months.       Ex     parte      Greentoood^ 

1  Mont.  &  Ayr.  65.     S.C.  3  Dea.  & 
Ch.  398. 

6.  The  time  for  rehearing  ought 
to  be  limited.  Per  Sir  J.  Cross.  Ex 
parte  Simpson,  1  Mont.  &  Ayr.  5G5. 

7.  A  petition  for  rehearing  need 
not  state  the  ground  on  which  the 
rehearing  is  sought:  if  it  do,  the 
party  is  limited  to  the  special 
ground  stated.  Ex  parte  Green- 
wood,  1  Mont.  &  Ayr.  65. 

8.  If  on  a  rehearing  new  facts 
be  introduced,  it  must  be  by  a  sup- 
plemental petition  ;  the  original  pe- 
tition being  also  set  down  for  re- 
hearing. Ex  parte  Cunningham^ 
3Dea.&Ch.  71. 

9.  No  rehearing  as  to  costs  alone. 
Ex  parte  Bumell,  2  Dea.  &  Ch.  640. 

10.  No  rehearing  for  costs 
omitted  by  mistake.  Ex  parte  JBur- 
nelly  1  Mont.  &  Ayr,  38. 

11.  The  rule  that  no  petition  for 
rehearing  is  allowed  for  costs  only, 
does  not  apply,  come  semblcy  to  a 
rehearing  on  the  ground  of  an 
erroneous  decision  on  the  merits, 
although  the  material  effect  of  such 
decision  may  be  to  render  the  party 
liable  for  costs.     Ex  parte  WhUe, 

2  Dea.  &  Ch.  334. 


RELATION. 

1.  An  agreement  for  a  lease  is  not 
annulled  by  the  bankruptcy  of  the 
intended  lessee.  Morgan  v.*  Rhodes^ 
1  Mont.  &  Ayr.  216.  'S.C.  I  Mylne 
&  Keen,  435;  and  see  Crosbie  v. 
Tooke,  1  Manning  &  Ryland,  431. 

2.  Upon  the  hiring  of  a  servant 
by  the  year,  the  issuing  a  commis- 
sion against  the  master  during  the 
year,  is  not  a  dissolution  of  the  con- 
tract. Thomas  v.  Williams^  3  Nev. 
&  Man.  549. 

3.  A  loan  of  money,  on  a  pledge,  is 
not  protected  by  sect.  82.  or  6  Geo.  4. 
c.16.  Cannon y.DeneWy\01MTig.9Q6. 

4.  A  payment  on  a  sale  of  goods  is 
protected  by  section  82.  of  6  Geo.4. 
c.  16.  Per  Tindal,  C.  J.  Cannon  v. 
Denewy  lOBing.  296. 

5.  If  a  trader  in  England  be  in  the 
habit  of  consigning  goods  to  his 
agent  in  America  for  sale,  on  the 
faith  of  which  consignments  he 
draws  bills  upon  the  agent,  which 
are  negotiated  through  a  mercantile 
house  in  London,  and,  upon  the 
non-acceptance  by  the  agent  of 
some  of  the  bills,  the  mercantile 
house  request  the  trader  to  order 
his  agent,  if  he  do  not  pay  the  bills, 
to  deliver  to  the  correspondent  of 
the  mercantile  house,  such  property 
as  he  has  of  the  traders,  and  such 
order  is  accordingly  given,  the  event 
upon  which  the  transfer  is  to  be 
made  and  the  amount  of  the  trans- 
fer being  very  uncertain,  but  before 
it  reach  America  the  trader  com- 
mit an  act  of  bankruptcy,  upon 
which,  after  the  arrival  of  the  letter 
in  America,  a  commission  issues, 
and  after  the  issuing  the  commis- 
sion the  goods  are  delivered  to  the 
correspondent:  Held,  the  goods 
pass  to  the  assignees  under  the 
commission.  Carvalho  v.  Bum. 
4  Barn.  &  Adol.  383. 

See  Valid  Payments. 
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ownership,  as  he  held  it  on  a  trust. 
£x  parte  ZkmglaSi  3  Dea.  &  Ch.  310. 

21.  The  bankrupt  assigned  two 
policies  of  insurance,  but  gave  no 
notice;  the  assignee  wrote  to  the 
office,  *'  I  am  the  holder  of  the  un- 
dermentioned policies,"  and  inqui- 
ring what  the  office  would  give  for 
them :  Held  sufficient  to  prevent 
the  reputed  ownership  from  attach- 
ing. Ex  parte  Stright^  2  Dea.  &  Ch. 
314.    S.C.  iMont.  i^  Bli.  502. 

22.  Where  shares  of  an  insurance 
company  are  held  in  the  name  of 
the  bankrupt,  who  is  trustee,  they 
are  not  in  his  reputed  ownership. 
Ex  parte  Waikins^  1  Mont.  &  Ayr. 
689. 

23.  If  one  of  two  joint  creditors 
assign  to  his  co-creditor  his  interest 
in  the  debt,  notice  must  be  given  to 
the  debtor  to  prevent  the  operation 
of  reputed  ownership.  Ikan  v. 
James,  1  Neville  iSc  Manning,  392. 

24*.  Upon  the  assignment  of  a  debt 
the  reputed  ownership  is  in  the 
assignor  until  notice  is  given  to  the 
debtor.  Buck  v.  Zee,  3  Nev.  &, 
Man.  580. 

25.  The  husband  and  wife  trans- 
ferred the  wife's  interest  in  a  legacy 
to  a  creditor  of  the  husband,  the 
creditor  gave  notice  to  the  execu- 
tor, who  said  he  would  not  pay  to 
the  creditor,  but  to  the  wife  ;  after 
which  the  husband  assigned  all  his 
property  to  the  assignees  under  the 
insolvent  act,  after  which  the  legacy 
was  paid  to  the  wife  :  Held,  the 
interest  in  the  legacy  passes  to  the 
assignees.  Best  v.  Argles,  2  Cromp- 
ton  &  Meeson,  394. 

26.  A  ship-owner  assigned  to  A.B. 
the  freight  earned  and  to  be  earned 
of  a  ship ;  he  delivered  the  charter- 
party  to  A.B.,  and  gave  notice  of 
the  assignment  to  the  person  to 
whom  the  ship  was  chartered ;  the  i 
owner    became    bankrupt :     Held, 


the  freight  was  not  in  his  reputed 
ownership.  Douglass  v.  RussdL, 
4  Sim.  524,    affirmed    on    appeal, 

1  Mylne  &  Keen,  488. 

27.  The  Court  can  order  the  as- 
signees to  deliver  up  property  al- 
leged to  have  been  in  the  reputed 
ownership  of  the  bankrupt.  Ex  parte 
Moldant,  3  Dea.  &  Ch.  351. ;  see  ex 
parte  Wiggins^  Mont.  &  Bli.  168. 
S.C.  2  Dea.  &  Ch.  209.,  and  con- 
stant practice. 

28.  The  Court  will  not  order  the 
messenger  to  withdraw  from  pos- 
session of  goods  alleged  to  have 
been  in  the  reputed  ownership  of 
the  bankrupt.      Ex  parte  J9antit^ 

2  Dea.  &  Ch.  389. 


RESERVED  BIDDING. 

On  the  sale  of  the  property 
pledged,  the  assignees  cannot  have 
a  reserved  bidding.  Re  Skinner, 
1  Mont.  &  Ayr.  81. 


RESTORING   PETITION   TO 
PAPER. 

When  done.  Ex  parte  Tkompsmiy 
1  Mont.  &  Ayr.  S2a 


RETAINER  OF  SOLICITOR. 

As  to  the  retainer  of  a  solicitor, 
gee  ex  parte  Coaies^  1  Mont,  h  Ayr. 
330. 


RETROSPECTION. 
See  Construction. 
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SALES. 

See  Jurisdiction  of  THfe  Court 
OF  Review,  6.  12.  13.  19.  28.  30. 
31. 


SCANDAL. 

An  affidavit  may  be  referred  for 
scandal  after  the  hearing  of  the  pe- 
tition. £x  parte  Williamson,  2  Dea. 
&  Ch.  414. 

See  Affidavits,  5,  6. 


SEAL  OF  COURT  OF  REVIEW. 

Quaere,  as  to  necessity  for  affix- 
ing a  seal  to  the  orders  of  the  Court 
of  Review  ?  Airton  v.  DamSy  1  Mont. 
&  Ayr.  258,  in  note. 


SECOND  COMMISSION,  OR 
FIAT. 

1.  It  is  not  of  course  to  supersede 
a  second  commission  against  an  un- 
certificated bankrupt  on  the  appli- 
cation of  the  assignees,  &c.  under 
the  first.  Ex  parte  Devas,  1  Mont. 
&  Ayr.  420. 

2.  If  the  existence  of  two  com- 
missions create  inconvenience,  one 
of  them,  probably  the  first,  will  be 
isuperseded.  Per  Sir  George  Rose. 
Ex  parte  2>eva«,  1  Mont.&  Ayr.  436. 


SECURITY  FOR  COSTS. 
See  Costs,  Security  for. 


SERVANTS. 

Upon  the  hiring  of  a  servant  for 
a  year,  the  issuing  a  commission 
against  the  master  during  the  year 
is  not  a  dissolution  of  the  contract. 
Thomas  v.  Williams,  3  Nev.  &  Man* 
549. 

See  Allowance  to  Servants. 


SERVICE  OF  PETITION. 

1.  If  one  of  two  assignees  peti- 
tions, the  other  must  be  served. 
Ex  parte  Harris,  2  Dea.  &  Ch.  4. 

2.  Where  an  executor  becomes 
bankrupt,  the  petition  praying  that 
a  sum  might  be  paid  over  to  which 
the  petitioner  was  entitled  under 
the  trusts  of  the  will  must  be  served 
on  the  other  executor,  on  the  bank- 
rupt, and  on  the  assignees.  Ex 
parte  Cutting,  2  Dea.  &  Ch.  3. 

3.  Where,  on  a  petition  to  stay 
the  certificate,  the  bankrupt's  soli- 
citor requested  delay,  and  under- 
took to  serve  the  petition  on  the 
bankrupt,  the  latter  cannot  after- 
wards nave  the  petition  called  on, 
out  of  turn,  to  be  dismissed  for  want 
of  personal  service.  Semble,  That 
the  rule,  that  a  bankrupt  cannot 
waive  the  necessity  of  personal  ser- 
vice of  a  petition  to  stay  his  certi- 
ficate, does  not  apply  where  a  pro- 
fessional man  is  interposed.  Ex 
parte  Hetherington,  1  Mont.  &  Ayr. 
607. 

4.  The  petition  of  an  equitable 
mortgagee  must  be  served  on  the 
assignees ;  service  on  the  solicitor 
to  the  commission  is  not  enough* 
Ex  parte  Cooks,  3  Dea.  &  Ch.  24. 

5.  On  a  petition  by  the  assignees 
to  expunge  a  proof  made  on  a  bill 
of  exchange,  the  proof  being  made 
by  the  holder  against  the  acceptoiv 
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on  the  ground  that  it  had  since  been  | 
paid  by  a  third  party,  the  drawer 
must  be  served,  though  the  assignees 
have  the  bill  in  their  possession.  Ex 
parte  Greenwood^  1  Mont.  &  Ayr. 
es.  S.  C.  2  Dea.  &  Ch.  398. 

6.  It  seems  a  party  may  depose 
vivd  voce  to  having  been  served.  Ex 
parte  TuUy  1  Mont.  &  Ayr.  225. 

7.  If  the  sole  assignee  be  a  cre- 
ditor and  sign  the  consent  to  the 
supersedeas,  he  need  not  be  served 
with  the  petition  to  supersede.  £x 
parte  Ramtay^  1  Mont.  &  Ayr.  708. 

8.  Where  no  charge  is  made 
against  commissioners  in  a  petition 
served  on  them,  they  need  not  ap- 
pear. Ex  parte  Perkins,  1  Mont.  & 
Ayr.  525. 

9.  If  the  creditors  who  elect  an 
assignee  be  relations,  and  their  debts 
prima  fade  of  a  doubtful  nature, 
the  assignee  might  be  removed  with- 
out serving  the  creditors.  Per  Chief 
Judge.  £x  parte  Capelandy  1  Mont. 
tSL  Ayr.  307. 

10.  Petition  not  served  cannot 
be  advanced.  £x  parte  ffarding, 
1  Mont.&  Ayr.  115. 


to  confirm  a  report  unfavourable 
to  him,  ordered.  Ex  parte  Coz, 
2  Dea.  &  Ch.  191. 


SERVICE,  SUBSTITUTED. 

1.  Substituted  service  of  an  order 
to  pay  money  not  allowed.  £x 
parte  Sandys,  3  Dea.  ik  Ch.  34. 

2.  Substituted  service  on  the  pe- 
tioning  creditor  allowed,  under  the 
circumstances,  of  a  petition  to  annul 
a  fiat.  Kx  parte  Sell,  2  Dea.&  Ch. 
333.  S.  P.  ex  parte  Peppin,  2  Dea. 
&  Ch.  361. 

4.  A  petition  to  remove  assignees 
was  ordered  to  stand  over  to  insti- 
tute enquiries  ;  one  of  the  assignees 
afterwards  absconded;  substituted 
service  on  his  solicitor,  of  a  petition 


SET-OFF. 

1.  Where  there  are  cross  accep- 
tances, and  the  right  of  set-off  clear, 
the  Court  will  restrain  the  assignees 
from  bringing  an  action.  Ex  parte 
Clegg,  1  Mont.  &  Ayr.  91. 

2  If  a  London  banker  return  one 
bill  to  Ills  country  correspondent, 
and  debit  him  with  the  amount,  and 
the  banker  have  in  his  hands  suffi- 
cient assets  to  pay  the  bill,  and  the 
correspondent,  after  the  arrival  (£ 
the  bill,  return  it  to  the  bankers, 
that  he  may  set  off  the  amount 
against  acceptances  of  the  bankers 
in  the  hands  of  the  customer  from 
whom  the  returned  bill  was  re- 
ceived, it  cannot  be  set-off.  Beicher 
V.Lloyd,  lOBing.  310. 

3.  If  the  bankrupt,  afler  the  bank- 
ruptcy, and  before  his  certificate, 
sell  goods  to  one  of  his  creditors, 
the  creditor  cannot,  in  an  action 
brought  by  the  bankrupt,  after  ob- 
taining his  certificate,  for  the  price 
of  the  goods,  set-off  the  old  debt, 
it  being  barred  by  the  certificate. 
Hayllar  v.  Sherwood,  2  Nev.  &  Man. 
401. 

4.  Payments  improperly  made  as 
the  consideration  n>r  signing  a  com- 
position deed  may  be  deducted  or 
set-off  from  a  proof  made  under  a 
subsequent  fiat  for  a  subsequent 
debt.  Ex  parte  Minion,  1  Mont  k 
Ayr.  440. 

5.  J.  apprenticed  his  son  to  the 
bankrupt  two  years  before  his  bank- 
ruptcy, and  agreed  to  pay  a  pre- 
mium of  200/. ;  J.  was  in  partnership 
with   T.,  and  the  bankrupt  owed 


them  a  joint  debt  exceeding  the 
amount  due  from  J.  to  the  bankrupt: 
Held,  J.  cannot  aet-off  the  appren- 
tice fee  against  the  joint  debt  due 
from  the  bankrupt  to  J.  and  T. 

The  Court  ordered  100/.  to  be 
paid  by  J.  to  the  assignees,  together 
with  the  costs  of  the  petition.  £x 
parte  Soama,  3  Dea.  &  Ch.  390. 


SHERIFF. 

I.  Id  an  action  of  trover  by  as- 
signees against  a  sheriff  tor  goods 
of  the  bankrupt  seized  under  \fi.fa. 
afler  notice  of  an  act  of  bankruptcy, 
the  Court  will  not  stay  the  proceed- 
ings, upon  the  sheriff  paying  to  the 
assignees  the  produce  of  the  goods 
and  restoring  fixtures,  unless  they 
agree  to  the  amount  to  be  reco- 
vered. Gibton  V.  Humphrof,  3  Tyrw. 
589. 

1.  If  the  sheriff  delay  selling  un- 
der Sifi.fa.  for  an  unreasonable  time, 
and  in  the  interval  an  act  of  bank- 
ruptcy be  committed,  by  which  the 
plaintiff  be  damnified,  the  sheriff,  on 
proof  of  the  injury  by  the  bank- 
ruptcy, is  liable  to  the  plaintiff. 
BtUa  V.  Wipgfietd,  2  Nev.  &  Man. 
8S1. 

S.  If  the  sheriff  levy  under  a  Ji. 
fa.  upon  a  judgment  on  a  warrant 
of  attorney,  and  after  the  seizure 
the  defendant  commit  an  act  of 
bankruptcy,  and  the  sheriff  proceed 
to  sell,  and  on  the  second  day  of 
sale,  when  nearly  concluded,  notice 
of  the  act  of  banlruptcy  he  given  to 
the  sheriff,  and  that  a  docket  has 
been  struck,  and  afler  which  he  re- 
ceive the  proceeds,  and  pay  them 
over  to  the  execution  creditor,  tlie 
sheriff  is  liable  in  an  action  of  as- 
sumpsit by  the  assignees.   Crottfitld 


v.  SusnUy,  1  Nev.  &  Man.  669.  S.  C. 
4  Bam.  St  Adol.  87- 

4.  Whether  a  sheriff  who,  in  obe- 
dience to  a  fieri  facial,  seizes  the 
goods  of  a  trader  after  a  secret  act 
of  bankruptcy,  be  liable  in  trover  by 
the  assignees.  Garland  v.  CarUU  in 
error,  S.C.  6  M.  Sc  Sco.24.  3  Tyrw. 
705-  S.  C.  10  Bing.  298.  S.  C.  £  Cr. 
&  Mee.  31.  Gurney,  J.,  Taunton,  J., 
Parke,  J  ,  and  Littledale,  J.,  pro. : 
Denman,  C.J.,  Vaughan,  B.,  Bolland, 
B.,  and  Bayley,  B.,  contra,  who  dis- 
sented from  Balme  v.  Button,  as  de- 
cided in  error,  2  Tyrw.  620.  2  Cr. 
&Jer.  19-  ICr.  &  Mee.  262. 
See  EvtDENca,  10. 


SHORT  BILLS. 

Any  party  has  a  right  to  come  to 
the  Court  for  relief  against  the  as- 
signees, in  respect  of  all  acts  done 
by  them  as  such ;  this  is  the  ground 
of  the  interposition  of  the  Court  in 
the  case  of  short  bills.  Per  Chief 
Judge.  Ex  parte  Ckgg,  1  MonL  & 
Ayr.  92. 


SIGNATURE  TO  PETITION. 
.S^  Petition,  Signature  to,9.  la  11. 


SINE  DIE  ADJOURNMENT. 
Set  Adjournhknt  bine  dii. 


SIX  MONTHS  WAGES  TO 

SERVANTS. 
See  Allowance  Io  Cterkt  and 
SeroanU. 
3f  3 


SOUCITOR. 

1.  The  Court  will  exercise  sum- 
mary jurisdiction  over  a  solicitor 
for  acts  dooe  as  an  officer  of  the 
Court  only.  £x  parte  Bull,  3  Dea. 
&Cb.  116. 

2.  For  the  consequences  of  ad- 
vice given  to  the  assignees,  whereby 
the  estate  is  injured,  the  Court  will 
hold  an'attorney  liable.  Per  Chief 
Judge.  Ex  parte  BuU,  3  Dea.  &  Ch. 
119. 

8.  A  petition  that  three  attomies 
■hould  pay  to  the  assignees  money 
receivea  by  the  former  as  the  bank- 
rupt's  solicitors  under  an  order  in 
Chancery,  dismissed,  as  one  of  the 
three  was  not  a  solicitor  of  the 
Court  of  Review. 

QuEere.  Whether  it  would  have 
been  ordered  if  all  three  had  been 
solicitors  of  that  court  ?  Semble,noi. 

Ex  parte  Hickt,  2  Dea.  &  Ch.573. 

4.  "  On  behalf  of  J.  P.  I  hereby 
give  you  notice,  that,  &c.  and  on 
such  behalf  as  aforesaid  I  give  you 
this  further  notice,  that  /  am  ready 
and  hereby  offer  to  allow  and  pay 
the  costs  of,"  fic. :  Held,  a. personal 
undertaking  by  the  solicitor.  Ex 
parte  Bmlbry,  2  Dea.  &  Ch.  578. 

5.  Solicitor  ordered  to  deliver  the 
proceedings  and  monies  to  the  as- 
signees. Ex  parte  Hudsim,  2  Dea. 
&  Ch.  S07. 

6.  Quare.  Whether  the  bill  to 
the  choice  of  assignees  must  be 
taxed  by  the  c  om  miss  ion  ers  before 
the  solicitor  can  sue  upon  it,  if  the 
assignees  waive  the  objection  P  Bar- 
roH  V.  Husband,  I  Nev.  &  Man.  730. 

7-  If,  at  the  meeting  for  choice 
of  assignees,  all  the  creditors  refuse 
to  become  assignee,  but  the  credi- 
tors apply  to  a  stranger,  who  is  pre- 
sent, to  become  assignee,  and  the 
stranger  state  that  he  will  not  do  so 
to  incur  any  liability,  upon  which 


the  aoticitor  to  the  commiision  give 
him  an  undertaking  to  iodemnify 
him  from  all  the  conseijuences,  and 
he  then  consents  and  is  appointed 
assignee,  this  engagement  is  not 
illegal-  Gibnour  v.  liing,  1  Cr.  & 
Mee.  616.  S.  C.  S  Tyrw.  584^ 

8.  lliat  the  solicitor  to  ibe  com- 
mission cannot  purchase  the  bank- 
rupt's property  is  a  rule  to  be  ad* 
hered  to.  Ex  parte  Parley,  3  Dea. 
b.  Ch.  1  to. 

9.  The  admission  of  a  solicitor 
under  peculiar  circumstances  or- 
dered to  be  enrolled  ntau:  pro  bme. 

Ex  parte  A ,  3  Dea.  &  Ch.  +17. 

S.  F.  ex  parte  Tatmer,  3  Dea.  & 
Ch. 10. 

10.  Creditors  may  petition  to  tax 
the  solicitor's  bill  of  costs,  though 
paid,  the  assignees  having  beea 
guilty  of  dereliction  of  duty  in  not 
filing  the  bill  with  the  proceedings. 
Ex  parte  CattU,  1  Moot.  Sc  Ayr. 
665. 

See  Costs,  9> 


SPECIAL  CASE. 

1.  General  order  as  to  prepara- 
tion of    1  Mont.  &  Ayr.  Apptftdu. 

1.  The  Court  of  Review  cannot 
dispense  with  the  appellant's  signa- 
ture to  a  special  case.  Ex  parte 
Robinton,  2  Dea.  &  Ch.  583. 

3.  The  determination  of  the  judge 
as  to  the  seulement  of  a  special 
case  is  final.  Ex  parte  Ixno,  1  Mont. 
&  Ayr.  189. 

4.  It  is  not  discretionary  in  the 
judges  of  the  Court  of  Review  tu 
refuse  a  special  case  when  the  party 
is  entitled  to  appeal.  Ex  parte 
Sintm,  2  Dea.  &  Ch.  407. 

5.  Qunre,  as  to  the  obligation  on 
the  fudges  of  the  Court  of  Review 
to  sign  a  special  case  ?  Ex  parte 
Bawletf,  3  Dea.  &  Ch.  234- 
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6.  It  is  imperative  of  the  judges 
of  the  Court  of  Review  to  sign  a 
special  case.  £x  parte  Turner, 
1  Mont.  &  Ayr.  368. 

See  Appeal. 


SPECIAL  CASE  FROM  COM- 
MISSIONER. 

Special  case  sent  from  commis- 
sioner must  be  brought  on-  upon 
petition.  Ex  parte  Johnston,  1  Mont. 
&  Ayr.  622. 


SPECIFIC  PERFORMANCE. 

1.  If  the  intended  lessor  and  lessee 
both  become  bankrupt,  and  the  as- 
signees agree  to  take  a  lease,  semble 
the  Court  have  not  jurisdiction  to 
enforce  specific  performance.  Ex 
parte  Luccis,  1  Mont.  &  Ayr.  93.  S.  C. 
3  Dea.  &  Ch.  144.. 

2.  Specific  performance  decreed 
under  the  circumstances.  Ex  parte 
Sidebotham,  1  Mont.  &  Ayr.  655, 


STAMP. 


A  joint  and  several  promissory 
note  was  made  for  the  repayment 
of  a  loan,  and  one  of  the  party  signs 
it  some  days  after  the  party  who 
borrowed  the  money  :  Held,  that 
the  note  did  not  require  an  additional 
stamp,  if  the  last  signature  were 
before  the  money  was  advanced,  or 
if  the  promise  to  sign  were  made 
before  the  advance.  Ex  parte  White, 
2  Dea.  &  Ch.  384. 


STANDING  OVER- 
See  Costs,  1 1.  42. 


STATUTE  OF  LIMITATIONS. 

1.  A  debt  barred  by  the  statute 
of  limitations  will  not  support  a  com- 
mission. See  ex  parte  Nokes,  1  Mont. 
&  Ayr.  461,  and  Middleton  ▼.  Much" 
lowj  10  Ring.  401. 

2.  Statute  of  limitations  not  a  bar 
in  cases  of  fraud ;  so  that  assignees 
may  petition  to  expunge  a  proof, 
and  have  the  dividends  returned, 
afler  six  years,  in  a  case  of  fraud. 
Ex  peLTte  Bolton,  I  Mont.  &  Ayr. 
60. 

3.  Quaere,  Whether  simple  con- 
tract creditors  be  barred  by  the 
statute  of  limitations  after  a  super- 
sedeas. Per  Sir  George  Rose.  Ex 
parte  Bavt^,  1  Mont.  &  Ayr.  300. 


STATUTES. 
See  Construction. 


STAYING  ADVERTISEMENT 
IN  THE  GAZETTE. 

1.  The  application  to  stay  the 
advertisement  in  the  Gazette  will 
not  be  heard  unless  the  proceedings 
be  in  Court,  or,  as  it  seems,  unless 
there  be  a  strong  affidavit  of  sol- 
vency. Ex  parte  Pownell,  1  Mont. 
&  Ayr.  116. 

2.  The  Lord  Chancellor  will  stay 
the  insertion  of  the  advertisement 
in  the  Gazette.  Ex  parte  Nohes, 
1  Mont.  &  Ayr.  461. 

3.  No  pnnciple  more  clear  in 
the  bankrupt  law  than  that  where 
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Zqpif  0^  TVme. 
S4.  After  twenty  years,  and  the 
death  of  the  petitioning  creditor  and 
of  the  bankrupt,  the  Court  will  not 
supersede  a  commission  fraudu- 
lently issued,  if  the  delay  be  not 
accounted  for.  Ex  patte  Grainger, 
2  Dea.  &  Cb.  459. 

Certificate. 
35.  A  petition  to  supersede  by  a 
creditor,  presented  a  year  after  the 
bankrupt  has  obtained  his  certifi- 
cate, cannot  be  heard  unless  the 
delay  be  accounted  for.  Ex  parte 
WyUt,  1  Monl.A  Ayr.  405. 

56.  A  certificate  under  a  fraudu- 
lent commission  is  no  protection 
ajHtiast  a  supersedeas.  Ex  parte 
WifoUy  1  Mont.  &  Ayr.  407. 

Second  Fiat,  and  no  Certificate, 

57.  It  is  not  of  course  to  super- 
sede a  second  commissioa  against 
an  uncertificated  bankrupt,  on  the 
application  of  the  assignees,  &C., 
under  the  first.  Ex  parte  Deoat, 
1  Mont.  &  Ayr.  42a 

Gtnertd. 

38.  If,  on  a  petition  to  supersede 
the  Lord  Chancellor  order  a  trial, 
which  is  in  favour  of  the  commission, 
the  Court  of  Review  cannot  super- 
sede on  a  petition  for  costs  and  a 
cross  petition  for  a  new  trial,  both 
brought  on  by  way  of  further  direc- 
tions. Ex  parte  Ktys,  1  Mont,  ft 
Ayr.  226.  B.C.  3  Dea.&Ch.  263. 
reversing  ex  parte  Bearwood,  3  Dea. 
&  Ch.  252. 

39.  A  petition  prayed  that  the 
Court  of  Review  would  nverte  an 
order  of  the  Lord  Chancellor  an- 
nulling a  fiat.  It  was  objected  that 
the  Court  had  no  power  so  to  do: 
the  objection  was  over-ruled;  for 


though  the  Court  cannot  actaeily 
rescind  such  order,  it  can  intimate 
its  opinion  to  the  Lord  Chancellor, 
who  will  act  accordingly.  Ex  parte 
Anjer,  2  Dea.  &  Ch.  67. 

40.  SembU,  if  a  deposition  and 
proof  refer  to  an  account  as  an- 
nexed, which  is  not  produced,  the 
commission  is  supersedeable.  Ex 
parte  Clarie,  2  Dea.  h.  Ch.  86. 

41.  If  a  landlord  distrain,  and  the 
assignees  promise  that  if  be  will 
withdraw  the  person  put  in  pos- 
session, the  amount  of  the  rent  shall 
be  paid  out  of  the  produce  of  the 
sale  of  the  effects,  it  is  an  absolute 
promise,  and  the  assignees  are  liable, 
although  the  fiat  be  afterwards  »u* 
perseded.  Stepheiar.Pdl,  4Tyrw.6. 

42.  The  objection  that  the  peti- 
tioner, in  a  petition  to  supersede,  is 
not  a  creditor,  is  not  strictly  pre- 
liminary. Ex  parte  Wyim,  1  Mont. 
&  Ayr.  406. 

See  AcQuiESCBKCE: — AsaiGiiKEs,  5. 
—  Evidence  —  New  Trial  — 
Second  Comuissiom. 


SUPERSEDEAS  BY  CONSENT. 

1.  Commission  will  not  be  super- 
seded on  consentj  till  the  bankrupt 
has  surrendered.  Ex  parte  Kmxd- 
eon,  3Dea.&Ch.  191. 

2.  The  Court  will  supersede  where 
all  the  creditors  consent  and  the 
bankrupt  has  paid  twenty  shillings 
in  the  pound,  though  hia  examina- 
tion has  been  adjourned  sme  dit. 
Ex  parte  Gvdge,  1  Mont.  &  Ayr. 
341. 

3.  Court  wUI  not  supersede  a 
commission  thirty  years  old,  unless 
all  the  creditors  consent.  Ex  parte 
Lvplon,  2  Dea.  &  Ch.  136. 

4.  A  supersedeas  by  consent  must 
have  the  consent  of  aU  the  assignees 
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SUBDIVISION  COURT. 

See  Jurisdiction  of  the  Court  of 
Review,  4.  —  Committal,  1. 


SUITS  BY  ASSIGNEES,  OR 
BANKRUPT. 

See  Assignees,  Stdts  hy^  32.  33.- 
Bankrupt,  Suits  by. 


SUPERSEDEAS- 

1.  In  cases  of  supersedeas  the 
great  seal  has  still  a  substantive 
power,  independent  of  that  on  ap- 
peal. Ex  parte  Keys^  1  Mont.  & 
Ayr.  226.  S.  C.  3  Dea.  &  Ch.  263. 

2.  If  the  bankrupt  have  tried  the 
validity  of  the  commission  at  law, 
and  that  with  success,  then  he  ma^^ 
demand  the  supersedeas.  Per  Sir 
G.  Rose.  Ex  parte  Cltxrkey  2  Dea. 
&  Ch.  198. 

3.  A  commission  held  under  the 
circumstances  not  supersedeable, 
though  there  were  not  the  requi- 
sites to  support  it,  and  there  had 
been  a  verdict  at  law  against  it. 
Ex  parte  Munkf  1  Mont.  &  Ayr. 
612. 

Brfore  Surrender. ' 

4.  The  bankrupt's  petition  to  su- 

Eersede  will  not  be  heard  till  he 
ave  surrendered,  though  presented 
before  the  forty-second  day,  and 
heard  before  the  enlarged  time  for 
surrender  has  expired.  Ex  parte 
Drakey  2  Dea.  &  Ch.  91.  S.  C.  Mont. 
486. 

5.  A  petitioa  to  supersede  for 
want  of  the  reqMisites  will  not  be 
heard  before  surrender,  though  the 
bankrupt  be  in  America.  Ex  parte 
Kirhman,  1  Mont.  &  Avr.  709.  S.C. 
3Dea.&Ch.  45U 


6.  A  petition  to  supersede  a  joint 
commission  on  consent  of  creditors 
will  be  dismissed  as  to  any  one  of 
the  bankrupts  who  has  not  surren* 
dered,  but  ordered  as  to  those  who 
have.  Ex  parte  Knowisoth  3  Dea* 
&  Ch.  191. 

7*  A  commission  may  be  super* 
seded,  though  the  bankrupt  has  not 
surrendered,  if  he  attended  at  a 
meeting,  and  became  unable  to  sur- 
render at  the  last  meeting  through 
illness.  Ex  parte  TlumuUs  3  Dea. 
&  Ch.  234. 

8.  Where  an  action*  has  been 
fairly  tried,  and  the  verdict  is 
against  the  commission,  and  the 
bankrupt  is  abroad,  the  fiat  may  be 
superseded  on  the  petition  of  the 
petitioning  creditor,  though  the 
bankrupt  has  not  surrendered.  Ex 
parte  Foulffer,  I  Mont.  &  Ayr.  457. 

9.  Although  the  adjudication  has 
been  reversed,  a  creditor  has  no  rig^ 
to  have  the  fiat  annulled  where  the 
bankrupt  has  not  surrendered,  even 
on  a  petition  presented  before  the 
forty-second  day.  Cross,  J.,  dissen* 
tiente.  Ex  parte  Clarkey  2  Dea.  A 
Ch.  194.  a  C.  Mont.  &  BIL  379. 

Staying  Actions* 

10«  Where  a  bankrupt  petitions  to 
supersede,  and  at  die  same  time* 
brings  an  action  against  the  peti« 
tioning  creditor  to  try  the  validity 
of  the  fiat,  he  must  elect  which  re* 
medy  he  will  pursue.  Ex  parte 
Drakcy  2  Dea.  &  Ch.  91. 

11.  A  bankrupt  petitioned  to  su- 
persede, and  at  the  same  time 
brought  an  action;  the  Court  re- 
fused to  compel  him  to  elect,  but 
ordered  the  petition  to  stand  over 
till  the  result  of  the  action  was  as- 
certained. Ex  parte  Chambere^  2 
Dea.  &  Ch.  372. 

12.  If  bankrupt  petition  to  super- 
sede,  having  actions  pending,  he 
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has  surrendered,  see  ex  parte 
Tfwmasy  3  Dea.  &  Ch.  234* ;  ex  parte 
Fouk/er,  1  Mont.  &  Ayr.  457- 


TAXATION. 

1.  Costs  of  petitions^  &c.  in  the 
Court  of  Review,  are  taxed  by  a  re- 
gistrar of  that  court.  Ex  parte 
Beayy  2  Dea.  &  Ch.  586. 

2.  Not  necessary  to  obtain  leave 
to  except  to  the  registrar's  certifi- 
cate of  taxation.  £x  parte  Crock- 
well,  1  Mont.  &  Ayr.  379,  in  note. 

3.  The  petitioning  creditor  s  bill 
may  be  taxed  by  an  officer  of  the 
Court  of  Review  after  allowance  by 
the  commissioners.  £x  parte  Hat- 
tersl^j  2  Dea.  &  Ch.  373. 

4.  When  several  bills  are  taxed, 
the  one-sixth  is  calculated  on  the 
aggregate  amount.  Ex  parte  Bar- 
rett, 1  Mont.  &  Ayr.  447. 

5.  After  the  lapse  of  five  years, 
a  messenger's  bill  cannot  be  taxed 
without  a  charge  of  fraud  lately  dis- 
covered. Ex  parte  Willmenty  1  Mont. 
&  Ayr.  45.  S.  C.  3  Dea.  &  Ch.  364. 

6.  Where  the  solicitor's  bill  has 
been  paid,  but  not  taxed  by  the 
commissioner,  it  will  be  taxed,  on 
application  of  the  assignees,  without 
any  special  reason  being  assigned 
for  the  taxation.  Ex  parte  Pickering , 
2  Dea.  &  Ch.  387. 

7.  Quaere,  Whether  the  solicitor's 
bill,  up  to  the  choice  of  assignees, 
must  be  taxed  by  the  commissioners 
before  the  solicitor  can  sue  upon  it, 
if  the  assignees  waive  the  objection  ? 
Barrow  v.  Husband,  1  Nev.  &  Man. 
730. 

8.  The  amount  of  a  solicitor's  bill 
was  inserted  by  the  client  in  his 
schedule  under  the  Insolvent  Deb- 
tors Act ;  the  attorney  afterwards 
took  out  a  commission  on  this  debt : 
the  client  cannot  have  this  taxed^ 
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avowedly  to  reduce  it  below  lOOL, 
and  supersede  for  want  of  a  good 
petitioning  creditor  s  debt.  Ex  parte 
Gingell,  2  Dea.  &  Ch.  546. 

9.  The  Court  of  Exchequer  will 
not  grant  a  rule  for  taxing  an  at- 
torney's bill  of  costs  at  the  instance 
of  a  third  party,  who  makes  the  ap- 
plication simply  for  the  collateral 
purpose  of  reducing  the  bill  so  low 
as  to  make  the  attorney  a  bad  pe- 
titioning creditor.  Cluiterbuck  v. 
NtckoUg,  2  Nev.  &  Man.  209. 

10.  Creditors  may  petition  to  tax 
the  solicitor's  bill  of  costs,  tbou^ 
paid,  the  assignees  having  been 
guilty  of  dereliction  of  duty  in  not 
filing  the  bills  with  the  proceedings. 
Ex  parte  CadU,\  Mont.  &  Ayr.  665. 

See  Costs  of  Taxation,  43. 


TENDER. 

See  Petitioning  Creditor's 
Debt,  5. 


TRADING. 

1.  A  fraudulent  trading,  got  up  to 
make  a  person  a  bankrupt,  will  not 
support    a    fiat.     £x    parte  Darty 

2  Dea.  &  Ch.  543. 

2.  If  a  livery  stable  keeper  buy 
hay,  straw,  and  oats,  and  supply 
them  to  the  horses  standing  in  his 
mews,  or  sell  them  to  any  person, 
as  is  done  in  all  livery  stables,  it  is 
a  trading  to  support  a  commission. 
Cbnmm  V.  Denew,  lOBing.  292.  S.C- 

3  Moore  &  Scott,  761. 


TRUST  ESTATES. 

1.  Do  not  vest  in  the  assignees. 
Ex  parte  Painter^  2  Dea.  &  Ch. 

584. 
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3.  When  a  trustee  becomes  bank- 
rupt, the  Court  may  appoint  a  new 
one  without  a  reference  to  the  mas- 
ter. Ex  parte  Buffery^  2  Dea.  8c 
Ch.  576. 

3.  On  a  mortgage  to  a  trustee  for 
the  mortgage,  with  a  trust  for  sale, 
and  the  trustee  becomes  bankrupt, 
the  mortgagor  should  join  in  the 
application  for  a  new  trustee.  Ex 
parte  Orgill,  2  Dea.  &  Ch.4<13. 

4.  A  surviving  trustee  having  be- 
come bankrupt,  and  outlawed,  the 
Court  ordered  the  assignees  to 
transfer  the  trust  stock  to  new  trus- 
tees.   Ex  parte  ,  3  Dea.  & 

Ch.  24. 

5.  The  Court  will  not  take  a  trust 
deed  out  of  the  hands  of  the  bank- 
rupt's  trustees.     Ex  parte  Holder. 

3  Dea.  &  Ch.  276. 

6.  It  is  no  defence,  at  law,  to  an 
action  on  an  indenture  of  lease  by 
the  trustee  of  a  party  who  has  be- 
come bankrupt,  that  the  defendants 
(the  lessees)  have  performed  their 
covenants  with  the  assignee  of  the 
cestui  que  trust.     Britten  v.  Britten, 

4  Tyrw.  478. 


goods  sold  by  him  after  the  issuing 
of  the  commission^  if  his  assignees 
do  not  interfere.  HayUar  v.  Sher- 
wood^ 2  Nev«  &  Man.  401. 


TRUSTEES- 

1.  The  Court  will  not  take  a  trust 
deed  out  of  the  hands  of  the  bank- 
rupt's trustees.  Ex  parte  Holdety 
3  Dea.  &  Ch.  276. 

Bankruptcy  of. 

2.  Bankrupt  trustee  removed,  and 
ordered  to  convey  to  new  trustees. 
Ex  parte  Painter,  2  Dea.  &  Ch.  584- 


UNCERTIFICATED 
BANKRUPT. 

An  uncertificated  bankrupt  may 
maintain  an  action  for  the  price  of 


UNCLAIMED  DIVIDENDS. 

1.  Quaere,  Whether  on  distribut- 
ing unclaimed  dividends  any  further 
assets  should  at  the  same  time  be 
set  apart  on  account  of  the  same 
proof?  Ex  parte  Mowbray^  1  Mont. 
&  Ayr.  300. 

2.  The  Court  will  not  order  divi- 
dends to  be  distributed  as  unclaimed 
where  no  dividend  had  been  de- 
clared till  twenty-one  years  afler 
the  commission  issued,  unless  the 
creditors  had  ample  notice  that  such 
dividends  had  been  declared.  Ex 
parte  Fedden,  2  Dea.  &  Ch.  379. 

3.  Semble,  that  the  unclaimed 
dividends  of  joint  creditors  can  only 
go  to  the  joint  creditors,  and  those 
of  separate  creditors  to  the  sepa- 
rate creditors.  Ex  parte  JFedden, 
2  Dea.  &  Ch.  379. 

4.  Unclaimed  dividends  can  only 
be  ordered  to  be  divided  among  all 
the  other  creditors  generally,  and 
not  among  a  particular  class  of  cre- 
ditors. Ex  parte  Lachinyton,  3  Dea. 
&  Ch.  331. 


UNDERTAKING. 

"  On  behalf  of  J.  P.  I  hereby  give 
you  notice,  that,  &c.  and  on  such 
behalf  as  aforesaid  I  give  you  this 
further  notice,  that  /  am  ready  and 
hereby  offer  to  allow  and  pay  the 
costs  of,"  &c. :  Held  a  personal  un- 
dertaking by  the  solicitor.  Ex  parte 
BenOey,  2  Dea.  &  Ch.  578. 
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USURY. 

1.  Where  sums  of  money  ad* 
vanced  and  to  be  advanced  are  se- 
cured by  deed,  and  any  of  the  deal- 
ings then  contemplated  by  the 
parties  are  tainted  with  usury,  the 
deed  is  wholly  void  as  a  seouvity, 
although  the  legal  debt  is  not  im- 
peached. £x  parte  MilUngtoni  SDea. 
&  Ch.  29a 

2.  A.  employs  B.  as  a  -calico 
printer,  and  berore  any  thing  is  due 
for  printing,  A.  from  time  to  time 
advances  B.  various  sums  of  money, 
charging  liim  besides  interest,  with 
\L  lOf.  per  cent,  as  a  trade  premium, 
which  it  was  customary  for  persons 
in  the  same  trade  to  take  under  the 
like  circumstances ;  A.  was  in  the 
habit  of  paying  debts  owing  by  B. 
le  other  persons  before  they  became 
due,  when  A.  deducted  Uie  usual 
discount,  but  charged  B.  with  the 
full  amount  of  the  debt,  besides  in- 
terest and  the  trade  premium  above 
mentioned  :  Semble,  that  both  these 
'modes  of  dealing  were  usurious  ; 
they  were,  however,  at  least  of  so 
suspicious  a  nature,  that  the  Court 
declined  to  make  an  order  for  the 
sale  of  the  property  under  the  deed, 
but  directed  an  action  of  ejectment 
to  be  brought  by  A.  against  his 
assignees.  Ex  parte  MUHngUm^ 
3  Dea.  &  Ch.  298. 

3.  A  charge  of  10«.  per  cent,  for 
commission,  besides  the  legal  inte- 
rest on  discount  of  bills,  is  not  usu- 
rious, if  bond  fide  for  trouble  and 
expence  incurred  by  the  lender, 
altnough  he  may  not  be  a  banker 
or  a  person  engaged  in  trade, -and 
although  the  money  lent  is  his  own. 
£x  parte  Crwynn^  2  Dea.  &  Ch.  12. 

4.  A  bill  broker,  in  order  to  get 
a  bill  discounted  at  four  per  cent., 
takes  upon  himself  the  responsibi- 
lity of  indorser,  and  charges   his 


principal  five  per  cent,  discoont, 
which  is  the  lowest  sum  at  which  he 
could  have  done  the  business  except 
for  his  indorsement :  Held,  that  al- 
though he  also  charged  10s.  per 
cent,  for  his  trouble,  &c.  it  was  not 
usury.  £x  parte  Ga$$^  2  Dea.  & 
Ch.  240. 

5.  A  banker  lent  a  customer 
4,000/.  at  five  per  cent.,  and  it  was 
agreed  that  a  balance  of  1,000^  si 
least  should  always  be  left :  Held, 
under  the  circumstances  of  the  case, 
not  usurious.  Ex  parte  Patrick, 
1  Mont.  &  Ayr.  385. 

6.  A  sum  was  advanced  to  a  per- 
son to  commence  trade  ;  the  lender 
was  to  have  5/.  per  cent,  and  ooe- 
eighth  of  the  profits :  Held  not 
usurious*  Ex  parte  Noikjff  1  Mont 
&  Ayr.  46. 


VACATION  OF  THE  ASSIGN 

MENT. 

See  Assignees,  20. 


VAUD  PAYMENTS. 

1.  A  payment  on  a  sale  of  goods 
is  protected  by  section  82  of  6  Geo.  i* 
c.  16.  Per  Tmdal,  C.  J.  Cdtnum  ▼. 
Denew,  )0Bing:296. 

2.  A  loan  of  money  on  a  pledge 
is  not  protected  by  section  82  of 
6  Geo.  4.  c.  16.  Cannon  v.  Denem, 
10  Bin^.  296. 

3.  If  a  trader  buy  goods,  to  be 
paid  for  at  a  future  day,  but  which 
are  not  to  be  rennoved  until  pay- 
ment or  security  given^  and  on  the 
day  fixed  for  pajrraent  the  trader, 
bemg  unable  to  pay  the  purchase 
money  of  1,400^  delivered  400^  in 
cash,  and  two  undue  bills  for  500^ 
each,  to  his  father,  for  the  purpose  of 
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paying  for  the  goods,  and  the  father 
discount  the  bills,  and  pay  the 
amount  to  the  vendor  by  a  check 
upon  his  banker,  and  a  commission 
issue  against  the  trader  upon  an 
antecedent  act  of  bankruptcy,  the 
payment  is,  as  to  the  vendor,  pro- 
tected by  section  82  of  6  Geo.  4. 
c.  16.,  and  the  assignees  are  not 
entitled  to  recover  the  amount  from 
the  father.  Shaw  v.  Bailey,  ili.  Ik  M. 
751.  S.C.  4  8.  esc  Adol.  809. 

See  Relation. 


VARYING  MINUTES. 

The  Court  will  not  vary  the  mi- 
nutes of  an  order  on  the  application 
of  persons  not  parties  to  or  bound 
by  it.  Ex  parte  De  Beffnis,  1  Mont. 
&  Ayr.  279. 


VIVA  VOCE  EXAMINATIONS. 

1.  A  creditor  of  the  bankrupt  is 
not  a  gojd  witness  on  a  vivd  voce 
examination  on  a  petition  to  super- 
sede. Ex  parte  Lavender^  1  Mont. 
&  Ayr.  699. 

2.  An  application  to  examine 
vivd  voce  should  be  made  before 
the  petition  is  heard  on  affidavit. 
Ex  parte  Baldunuy  1  Mont.  St  Ayr. 
617.  Correcting  ex  parte  Amsby^ 
2  Dea.  &  Ch.  120.  S.P.  Anon.  2Dea. 
^  Ch.  140. 

3.  In  the  course  of  hearing  a 
petition  on  affidavit,  a  witness  can- 
not be  examined  vied  voce  without 
any  previous  order  of  the  Court. 
Ex  parte  Baldocky  2  Dea,  N,  Ch.  60. 


4.  It  seems  a  party  may  depose 
vivd  voce  to  having  been  served. 
Ex  parte  TuU,  1  Mont.  &  Ayr.  225. 

5.  Where  a  petitioner's  affidavit 
does  not  carry  his  case  far  enough^ 
the  hearing  will  not  be  adjourned 
to  enable  him  to  attend  to  depose 
vivd  voce;  he  should  be  in  atten- 
dance if  his  examination  were  likely 
to  be  necessary.  Ex  parte  Dickeu- 
son,  2  Dea.  &  Ch.  520. 

6.  On  a  petition  by  the  owner  for 
property  alleged  to  have  been  in 
the  reputed  ownership,  the  bank- 
rupt is  not  a  competent  witness  on 
a  vivd  voce  examination.  Ex  parte 
Biggins,  2  Dea.  &  Ch.  269. 

7.  Where  a  petition  stands  over  to 
have  a  vivd  voce  examination,  that 
side  begins  on  which  the  affirmative 
lies.  Ex  parte  DcUy,  1  Mont.  & 
Ayr.  384. 


WARRANT   OF  COMMIT- 
MENT. 

See  Committal. 


WAGES. 
See  Allowance  to  Clbrks. 


WILFUL  DEFAULT. 

The  commissioners  have  no  power 
under  the  106th  section  of  6  Geo.  4. 
c.  16.  to  charge  the  assignees  with 
what,  hut  for  their  wilful  default, 
they  might  have  received.  Ex  parte 
Keys,  2  Dea.  &  Ch.  633. 
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ERRATA. 


Page  5,  line  2,  for  Jackson  v.  Barren  read  Tucker  ▼.  Barron. 
Page  26,  line  6,  for  FFri^A^  v.  PuUen  read  Ffn^Atio/i  ¥. 

Page  26,  line  17,  for  1  East,  308.  read  368. 
Page  32,  line  7,  for  3  Merr.  275.  read  279. 
Page  62,  in  note^  for  9  Ves.  468.  read  19  Ves.  468»  and  add 

S.  C.  2  RoKy  245. 
Page  65i  line  18  of  marginal  note,  insert  *'  made**  between 

"  exchange  *'  and  "  by." 
Page  93,  line  10  from  bottom,  for  Geldart  read  Stinton, 
Page  345,  line  1  both  of  text  and  of  marginal  note,  for 

ex  parte  Turner  read  Cotesworth* 
Page  405,  line  9  from  bottom,  for  '^petitioning  creditor" 

read  "  petitioner.*' 
Page  417,  last  Tine  but  one  of  note,  for  Eldon  read  Erskine^ 

and  fx)r  "  April  15,  1815  "  read  "  December  29,  1806." 
Page  421,  line  II,  for  "  1826"  read  "  1823.'' 
Page  427,  line  14,  for  2  Rose^  136.  read  1  Rose,  134, 
Page  481,  marginal  note,  for  **  though  no  registry  of  this 

deposit  be  made  '*   read   *'  though  the   registry  of  this 

deposit  contain  no  list  of  slaves.'* 
Page  703,  the  marginal  note  refers  to  line  9 :  insert  (a)  after 
WiUiams  and  Siepkens^  and  dele  (a)  in  line  23. 
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